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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RICHARD EDELMAN,
Plaintiff,
V. Civil Action No. 14-1140 (RDM)

SECURITIES AND EXCHANGE
COMMISSION,

Defendant

MEMORANDUM OPINION

Plaintiff Richard Edelmawperates a website on which he publishes information relating
to the transfer ofownership of the Empire State Buildintp the Empire State Realty Trust
(“ESRT"). Edelman v. SEC172 F. Supp. 3d 133, 138 (D.D.C. 2016)¢Iman ). Following
the formaion of the ESRT, investors in the Empire State Building “bec[a]me investors in the
ESRT.” Dkt. 39-2 at 1 (Pl.’s SUMF 1 2). In 2014, Edelman lodged six requests for records
under the Freedom of Information Act (“FOIA”), 5 U.S.C. 85%ith the Securitieand
Exchange Commission (“SEC”), seekidgcuments relating to the SEC'’s “review of the . . .
transaction.”Edelman ) 172 F. Supp. 3d at 138. Among other records, Edelman reqt@sted
set of complaints submitted by Empire State Building irarssio tle SEC.” Id. at 140.
Dissatisfied with the SEC’s response, Edelman filed this FOIA action. Dkthé .Court has
already resolved twmundsof dueling motions for summary judgmesge Edelman .72 F.
Supp. 3d 133Edelman v. SEC39 F. Supp. 3d 45 (D.D.C. 201Bdelman 1), and thanatter
is now before the Court on the third—and final—round of summary judgment mcemidkt.

37; Dkt. 39.
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The only question that remairsswhether th&sEC may withholdhe identities of thirty
six investorqor associated partigs the Empire State Building who contacted the SEC to voice
concerns regarding tloeeationof theESRT. The answer turns on whether the complainants’
privacy interest outweighs the public interest in knowing their identities. Aptyis
balancing test, the Court concludes that the SEC is not required to disclatnthies of the
thirty-six complainants The Court, accordingly, WlERANT the SEC’s motion for summary
judgment, Dkt. 37, and wiDENY Edelman’s crossnotion for summary judgment, Dkt. 39.

|. BACKGROUND

The factual background and procedural history of this case havelésebedt length
in the Court’s earlier memorandum opinior&ee Edelman L72 F. Supp. 3d at 138-42,;
Edelman 1] 239 F. Supp. 3d at 49-50. As relevant to the motions currently before the Court, the
SEC produced 1,447 pages of consumer complaint documents. Dkt. 37-1 at 1-2 (Second Barss
Decl. 1 4). In doing so, howevehe SEQredacted the names of seventy individuals “who had
communicated their concerns . . . about the ESRT transaction” to thel@ESecond Barss
Decl. 1 4). The seventy complainants “included individual investors ifEthpire State
Building], relatives binvestors, and trustees of family trusts that hold . . . shares” in the
property. Id. (Second Barss Decl. | 4).

The last time this case was before the Court, theiBtgiked Exemption 6 to justify the
redactions. Exemption 6 “protects information about individuals in ‘personnel and médgcal f
and similar files’ when its disclosure ‘would constitute a clearly unwamlantesion of
personal privacy.” Shapiro v. U.S. Dep’t of Justicg53 F. Supp. 3d 253, 257 (D.D.C. 2016)
(quoting 5 U.S.C. 8§ 55B)(6)). The SEC asserted that Exemption 6 permittébishield [the]

complainants from being harassed or ridiculed by any person they may higiaedrin their



complaints.” Edelman 1] 239 F. Supp. 3d at 55 (internal quotation marks and citatrotieal).
Edelman counteretthat their privacy interest was “not particularly strong because the comsplain
are commercial in nature and because several of the complainants have . . . ageeed to th
disclosure of their identities.id. In Edelman I] the Court denied both motions for summary
judgment on this pointld. at 57. The Court explained its reasoning as follows:
Given the facintensive nature of the required inquiry, the Court cannot accept the
SEC’s invitation to sustain its application of Exemption 6 to all identifying
information about all of the complainants. This is not to say, however, that the SEC
cannot make a sufficient showing that the identitiesasheof the complainants
implicate privacy interests that outweigh the public intenestisclosure. But
because the current record lacks sufficient information for the Court to conduct the

required balancing, and because the SEC . . . should condusletrentbalancing
in the first instance, the Court will deny summary judgment at this time.

In accordance witkEdelman I the SECsubsequently disclosed the names of thioiy-
of the seventy complainants. Those complainants, the SEC explained, had (1) “stated in
affidavits . . . that their names need not be withheld;” (2) “given interviews abotdSiRé
transaction;” (3) “posted their concerns on [the] [lnternet;” or (4) “appeapdrdies [or]
counsel [in] lawsuits against the ESRT trustees.” Dkt. 37-1 at 2 (Second Bals$ De The
remaining thirtysix complainants, however, do not appear to have engaged in any such public
activity. Id. (Second Barss Decl.g). The SEC, accordingly, has continued to withhold their
names on the grounds that this information falls within Exemptiddeg d. (Second Barss
Decl.§ 6). The SEC has now renewed its motion for summary judgment, DRn@Zdelman
has renewed his crossetion Dkt. 39.

[I. LEGAL STANDARD
FOIA cases are typically resolved on motions for summary judgment undieraF&ule

of Civil Procedure 56 Seg e.g, Beltranena v. U.S. Dep’t of Sta@21 F. Supp. 2d 167, 175



(D.D.C. 2011). To prevail on a summary judgment motion, the moving party must demonstrate
that there are no genuine issues of material fact and that he or she is entitliggntent as a
matter of law. SeeCelotex Corp. v. Catretd77 U.S. 317, 325 (1986); Fed. R. Civ. P. 56. In a
FOIA action, the agency may meet its burden by submitting “relativelyle&nd non-
conclusory” affidavits or declarationSafeCard Servs., Inc. 8EC 926 F.2d 1197, 1200 (D.C.
Cir. 1991), and an index of the information withhaldughn v. Rosed84 F.2d 820, 826-28
(D.C. Cir. 1973);Summers v. Dep't of Justic40 F.3d 1077, 1080 (D.C. Cir. 1998ecause
“it is the function, not the form, of th&gughr) index that is important,Keys v. U.S. Dep't of
Justice 830 F.2d 337, 349 (D.C. Cir. 1987), an agency may submit a declaration “in lieu of the
index itself,”so long as the declaration adequately identifies the records withheld and the
agency'’s resons for doing saludicial Watch, Inc. v. Food & Drug Admj49 F.3d 141, 146
(D.C. Cir. 2006).An agency “is entitled to summary judgment if no material facts are in dispute
and if it demonstrates ‘that each document that falls within the class tedjegber has been
produced . . oris wholly exempt from the [FOIA] inspection requirements.’Students
Against Genocide v. U.S. Dep'’t of St267 F.3d 828, 833 (D.C. Cir. 2001) (quotidgland v.
CIA, 607 F.2d 339, 352 (D.C. Cir. 1978)). The QGaawiews the agency’s deciside novgo and
the agency bears the burden of sustaining its action. 5 U.S.C. § 552(a)(4)(B).
[11. ANALYSIS

The Freedom of Information Act “mandates that an agency disclose recordgiestye
unless they fall within one of nine [exclusive] exemptionslilner v. Dep’t of Navy562 U.S.
562, 565 (2011). All that remains at issue in this third round of cross-motions for summary

judgment is Exemption 6.



Exemption 6 provides that an agency need not disclose “personnekalnzhl files and
similar files the disclosure of which would constitute a clearly unwarrant@sion of personal
privacy.” 5 U.S.C. § 552(b)(6)The parties—and the Court-agree that the information at issue
here—the identities of the complainantds contained in “similar files” and thus satisfy
Exemption 6’s threshold requiremer8eeDkt. 37 at 4; Dkt. 39-1 at 2 n.8ge alsdedelman |
239 F. Supp. 3d at 54-5Bgople for the Am. Way Found. v. Nat'l Park Se503 F. Supp. 2d
284, 303 (D.D.C. 2007)Themore difficultquestion is whether disclosure of the thisty-
complainants’ identitiesvould constitute a clearly unwarranted invasion of personal privacy.”
5 U.S.C. 8§ 552(b)(6). To make that determination, the Graptioys a twestep test. First, the
Court mustdecidewhether “disclosure would compromise a substantial, as opposeltto a
minimis privacy interest.”"Nat’l Ass’n of Home Builders v. NortpB09 F.3d 26, 33 (D.C. Cir.
2002)(internal quotation marks omittedecond, if so, the Court must weigh “fhrevate
interest involved (namely, the individual’s right of privacy) against the pubbcast (namely,

. .. to open agency action to the light of public scrutinguticial Watch 449 F.3d at 153
(internal quotation marks otted).

With respect to the first stethe Court concludes that disclosure would compromise a
substantial privacy interest.o be sure, Exemption 6 “does not categahjcexempt
individuals’ identites” from disclosure “because the privacy interest at stake may vary
depending on the context in which it is assertedini. Immigration Lawyers’ Ass’'n v. Exec.
Office of Immigration RevievB30 F.3d 667, 675 (D.C. Cir. 2016) (quotihglicial Watch 449
F.3d at 153). Here, howevéine SEG—at least now—does not purport to assert a categorical
exemption. Rather, following the Court’s decisiorEntelman 1) the SECengaged in a cadey-

case review of the privacy interests at stakwlit disclosed the identities of roughly half of the



seventycomplainants. Dkt. 37-1 at 2 (Second Barss Decl. 1 5). Those individuals, the SEC has
explained, had either previously indicated “that their names need not be withheld"madiad

public statements about the ESRT transaction or had appeared as parties oiirctamseits

about the transactiorld. (Second Barss Decl. § 5But, as to the remaining thirsix

complainants, the SERasconcluded that disclosure of their identities “would interfere with a
generalexpectation that the public can complain to the government in privacld subject

them to retaliabn, harassment[,] and ridicule; and could reveal information about their personal
financial interests.”Dkt. 37 at 4.

Edelman does not dispute thatrha of this type magt timesmeet the substantial
privacy-interest hurdle of Exemption 6. In his view, however, this is not such a caseelibeaus
SEC hasrroneouly “assum|ed}that the identities of [the] investors . . . [are] confidential and
not generally knan.” Dkt. 39-1 at 5.Thatassumption is incorrect, accordingddelman
becausé[t]he list of former investors in the [Empire State Buildjns not confidential. Dkt.

39-3 at 1 (Edelman Decl. | 4gee alsdDkt. 39-4 (ist of former investors).To Edelman, this
fact “negates many of the [SEC’s] claims that the . . . complainants’ priviecgshwill be
violated by the release of thedentities.” Dkt. 391 at5.

Edelman’s argument is unavailingirst, the factual premise of the argument mect.
As the SEC explaingt, compared the list of former Empire State Building investors that
Edelman provided “against the names of the thirty-six complainantewlaoses were
withheld” and found that “[o]nly eight of those names werekatejman’$ list.” Dkt. 40-1 at 1
(Third Barss Decl. 1 4)But, even putting that significant factual limitation aside, Edelman’s
argument fails to join issue with the SEC’s pijpad concern: disclosing the identities of the

thirty-six complainants who have not publicly aired their objectiovsuld interfere with a



general expectation that the public can comgia the government in privacy” and could subject
those who filed comlaints “to retaliatiorfand] harassment? Dkt. 37 at 4. That is, although the
identity of the Empire State Building investors may already be knthergcomplainants’ interest
liesin not being known asomplainantsand that information is not public.

The SEC’s concerns about potential harassment, moreover, are not merely@njec
The SEC notes, for example, that a number of the investors who voiced objections to the SEC
regarding the ESRT transaction “expressed their fear that ESRT managedentetaliate
against them if ESRT discovered that they submitted complaints to the SEC re¢fagding
transaction,” and “a number of investors . . . asked for confidentiality.” Dkt. 37-2 at 2 (Second
Kluck Decl. 1 5). Although the SEC failed to maintain a list of those who requested
confidentality, id. (Second Kluck Decl. § 6), and although an ag&angromise of
confidentialityis not dispositivesee WashPost Co. v. U.S. Dep'’t of Health & Human Servs
690 F.2d 252, 263 (D.C. Cir. 1982ese ommens demonstrate that the SEGtatedconcerns
are not hypothetical and thaitleast some of the thirgix complainantsvhose identities the
SEC has withheléear retaliation or harassmentheir concerns, moreover, find some validation
in the fact thathe transaction at issue remains the subject of litigatievhich those in favor of,
and those opposed to, the transaction have been urged to takeSgideédhasha v. MalkiNo.
14cv-9989 (S.D.N.Y). Indeed, by Edelman’s own account, all of the investors in the Empire

State Building “have already been contacted by the plaintiffs in that case &s jplaintiffs or

! The SEC also asserts that disclosure “could reveal information about [the camisihi

personal financial interests.” Dkt. 37 at 4. On the present record, the Court cannanéeteem
extent to which the financial information contained in the complaints overlaps with the
information that can be gleaned from Edelman’s list of purported former investheskmipire
State Building.SeeDkt. 42 at 3—4. But, given the Court’s conclusion that the rigktafiation

and harassmeig sufficient to estblish a substantial privacy interest, the Court need not rely on
this additional basis for the SEC’s decision.
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witnesses.” Dkt. 3% at 2 (Edelman Decl. § 8). It is not difficult to imagine that, armed with
complaintsthat could be tied to partitar investors, those investonsight becontacted agaiar
that others—such asnvestors’family members—might be contacted.

Under othercircumstancescourts have recognizéldat disclosing the identity of
complainants may implicate substantial privadgiests. InVisdom v. U.S. Trustee Program
for example, a FOIA requester objected to the redaction “of the names of indswich@a[had]
complained to the agency about [a private bankruptcy trustee’s] demeanor’raitalr“si
identifying information.” 232 F. Supp. 3d 97, 123 (D.D.C. 2017). In sustaining the agency’s
invocation of Exemption 6, the court observed that, even where other “identifying infornsat
.. . available in public recordmdividuals may still retain a privacy interest in avoglthe
association of their names with complaints or other disciplinary actiodsdt 124. There, as
here, the agency asserted that disclosure of the complainant’s idéatitiessubject the
individuals involved to ‘unnecessary public attentiorraBament, or embarrassmérahd could
“stymie the government’s effte to obtain candid information.ld. at 125. The court concluded
that this asserted privacy interest was substaritial‘Indeed,” thewisdomcourt explained,
“courts have routinely upheld the withholding of complainangghes on similar rationalesId.
(citing Lakin Law Firm, P.C. v. FT352 F.3d 1122, 1125 (7th Cir. 2003)jears earlier, Judge
Geselltouched on a similar theme @enter for Auto Safety v. National Highway fli@Safety
Administration stressing that “[t]he public interest . . . encompasses . . . the interests o&citize
generally to complain to their government in privacy.” 809 F. Supp. 148, 150 (D.D.C. 1993).

To be sure, that interest is not universal, and it doesategorically protect the identities

of those who complain to the government. In lighthef particular facts of this case, however,



the Courtconcludes that the privacy intergstf the thirty-six complainants, who have not joined
the publc debate over thwisdom or lawfulness of the ESRT transaction, are substantial.

The second step of the inquiry requires the Court to weigh this (substantial) privacy
interest against the public interest in disclosure. AStigreme Court has explained, “the only
relevant ‘public interest in disclosure’ to be weighed . . . is the extent to whicbsdisewould
serve the ‘core purpose of the FOIA,” which is ‘contributing significantly to publi
understanding of the operations or activities of the governmedtS. Dep’t of Def. v. Fed.
Labor Relations Auth510 U.S. 487, 496 (1994g¢mphasis omittedjguotingU.S. Dep’t of
Justice v. Reporters Comm. for Freedom of Rré88 U.S. 749, 775 (1989)). The SEC
previously produced 7gages battorney notes and 1,447 pages of consumer complaints to
Edelmansee Edelman JI239 F. Supp. 3d at 50, and has now “produced thesaf thirtyfour
of the[] [clomplainants,Dkt. 37-1 at 2 (Second Barss Decl. 1 5). The “relevant question, then,
.. . is whether, given the information already disclosed by [the SEC], the ‘iectaivalue’
served by disclosing [the complainants’] name[s] outweighs [their] privdesest.” Am.
Immigration Lawyers830 F.3d at 674.

When this case was last before @murt, the SEC assertedvithout elaboration-that
disclosing the names of the complainants “would not shed light on how the government
operates.” Dkt. 26 at 15eeDkt. 30 at 10. The Court rejected this conclusasyertionnoting
that it ignored the public interest (ib) “knowing who may be exerting influence on [SEC]
officials sufficient to convince them to’ approve or disapprove a transackde/tnan 1] 239 F.
Supp. 3d at 55 (quotingeople for the Am. Way Foun803 F. Supp. 2d at 306); (2) in
“knowing whether the SEC gives ‘greater weight to the comments submittedrbg’ s

complainants than othersd. (quotingAll. for Wild Rockies v. Dep't of Interipb3 F. Supp. 2d



32, 37 (D.D.C. 1999)); and (3) in “understanding whether particular complaints, which were
credited or rejected by the SEC, were based on personal knowledge, finaeogsits, or other
factors,”id. at 55-56.

In its renewed motion for summary judgment, the SEC has provided the Court with more
information on the SEC'’s role with respect to the ESRT formation and the purposes fortwhic
considered the complaints. According to Samuel Kluck, a Legal Branch Chief ifffideedd
Real Estate and Commodities of the SH©,ESRT “filed the Form $1 registration statement
that involved a consent solicitation to approve the consolidation of several propertiesngcludi
[the Empire State Building], into [the] ESRT[,] which would then qualify as aasate
investment trust.”Dkt. 37-2 at 1 (Second Kluck Decl. I 2). The SEC then “review[ed] [the]
ESRT's registration statement and related filingsdrder to “comment on any potential
disclosure deficiencies under the federal securities lalds 4t 2 (Second Kluck Decl. § 4). The
SEC*"did not make any policy determinations on whether the ESRT transaction was fair t
investors, nor [did the SEC] pass upon its merits, [its] fairnessfile accuracy of the
disclosure.”ld. (Second Kluck Decl.  4). hE complaintsaccordig to the SECplayedonly a
limited role in itsreview of the registration statemeS8EC personnel merely “considered
whether the complaints identified any legal issues about the ESRT tranSataymore
importantly, they “did not look to the complaints [for] policy guidance.” Dkt. 37 &delman
has received the complaints, and he has now learned the identity of about half of the
complainants. Beyond that, he also knows that the remaining complainants werielteddi
investors, relatives of investors, and trustees of family trusts that hold . .s"shale Empire

State Buildingand, thus, had an interest in the transactldn.
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With the benefit of this additional informatiatihe Court agrees with the SEQat the
public interest in the identities of the thigix remaining complainants is minimaUnder
FOIA, the only relevant public interest is the interest in illuminating “the operatiortiatias
of the government.”Am. Immigration Lawyers830 F.3d at 674 (citation omitted} id difficult
to discern whatincremental’insight intothe work of the SE@he specific identities of the
thirty-six remaimng complainants might convey. Edelman posits that this information would,
“when taken into account with the complaints themselves, show how the SEC evaluated and
weighed the communications on the ESRT issues.” Dkt. 39-1 at 8. But that conidwion
odds with the SEC’s description of bothlitaited role in the transacticand the even more
limited role of the complainantsEdelman has not offered any reason to think that the name
corresponding to a given complaint will reveal “how the SEC evaluated [orhedighat
complaint. Id.

Edelman also asserts that disclosure would “verify the statements about tirergoues
action on the ESRT transaction stated in the Kluck Declaration.To the extent that Edelman
is suggesting that the averments in the Kluck Declaration aedialsie, it suffices to note that
“declarations provided by agencies are generally ‘accorded a presumpgoodofaith, which
cannot be rebutted by purely speculative claim§fjataro v. Dep’t of Justic79 F. Supp. 3d
191, 204 (D.D.C. 2017) (quotirtgafeCard 926 F.2cat 1200). And Edelman has failed to
present any reason to doubt the veracity of the Kluck Declaration.

Edelman contends that “the Court has [already] found . . . [that] there is a pudlsint
in the withheld information.” Dkt. 39-at 8 seeDkt. 42 at 6. As explained above, however, the
Court inEdelman lisimply concluded thahe SEC had failed to substantiate its assertion that

the public interest would not be served by disclosure based on the record before thetGaturt a
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time. In contrast, the SEC’s renewed motion for summary judgment and the acgmmpan
Kluck Declaration demonstrate that disclosing the identities of the complainants neeeal
little, if anything, about the SEC'’s efforts to identify disclosure defedise ESRT’s
registration statementAs the Supreme Court has explainé@JA’s objectives arerfot fostered
by disclosure of information about private citizens that is accumulated in variousigeveal
files but that reveals little or nothing aboutagency’s own condutt.Reporters Comm. for
Freedom of Press189 U.S. at 77.31In this case, disclosing the identities of the thsity
complainants “would not shed any [meaningful] light on the conduct of [the SE(L].”

On the other side of the scale, moreover, the Court has already concluded that the
unidentified complainants have a substantial privacy interest in maintaining theéeciafity of
their submissions. That interest might, of course, diminish over time. For presenegurpos
however, there is no reason to doubt the SEH@Icit representation that the interest remains
live, and the pending litigatioover the ESRT transaction providemmeconfirmation of that
premise.Finally, neither Edelman nor ti@ECidentified any “other tools” that theECmight
employ to prevent harassment of the complainagee Edelman |IR39 F. Supp. 3d at 56 (citing
Bd. of Trade v. Commodity Futures Trading Comr62i7 F.2d 392, 400 (D.C. Cir. 1980)).

Because the complainahpsivacy interest in nondisclosure is substantial and the public
interest in disclosure e minimis disclosing the identities of the complainants “would

constitute a clearly unwarranted invasion of personal privacy.t).S.C. § 552(b)(6). The

2 Edelman contends that the SEC must produéaughnindex “listing each of the 36 instances
where the identities of the complainant is withheld.” Dkt. 39-1 at 4. As the D.C. Qiasuit
explained, the agency need only “give the reviewing court a reasonable basilsitdecthe

claim of privilege.” Gallant v. NLRB26 F.3d 168, 173 (D.C. Cir. 1994). Here, “[i]t would

make little sense. .for the [SEC] to address each of the [complainants] separately; the [Kluck]
[D]eclaration makes clear that all [thirsyx complainants’ identities] are being witlithéor the

very same reasonsJudicial Watch, Inc. v. U.S. Dep’t of Stag®917 WL 3913212, at *5
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Court will, accordinglyGRANT the SEC’smnotion for summary judgment, Dkt. 37, and will
DENY Edelman’s cross-motion for summary judgment, Dkt. 39.
A separat@©rder will issue.
/s/ Randolph D. Moss

RANDOLPH D. MOSS
United $ates District Judge

Date: March23, 2018

(D.D.C. Sept. 6, 2017). Furthermoré/aughnindex in these circumstances would have little, if
any, value. As the SEC explains, “[tlhe only reason Edelman provides for se&angtan

index is [that] he believes that the SEC [should indicate] which [clomplaisanght
confidentiality.” Dkt. 40 at 3. But the fact that only some of the complainants sought
confidentiality does not alter the Court’s cluston that all of them have a substantial privacy
interest in the nondisclosure of their identities.
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