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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SAUNDRA TAYLOR,

Plaintiff,

V.

S

Civil Action No. 14-1166RC)

LAW OFFICE OF GALIHER, CLARKE
& GALIHER, et al,

Defendants

MEMORANDUM OPINION

This matter is before the Court on Defendants’ Motion to Dismiss the Compl@iRt [E

No. 5]. For the reasons discussed below, the motion will be granted.
I. BACKGROUND

Plaintiff is a former employee of Verizon Communicagoimc. (“Employeft), Compl. at
1, who suffered injuries on August 24, 2G0X'her head, neck, back and legs when she fell
down steps while performing her job duties.” Defs.” Mem. of P. & A. in Support of their Mot. t
Dismiss the Compl. (“Defs.” Mem.”), Ex. 1 (Compensation Order dated August 6, 2010) at 2.
She underwent treatment for her “lowetrernity, lumbar, anccervical synptoms.” Id., Ex. 1 at
2. After a formal hearing, an Administrative Law Judge (“ALJ”) issued ageosation Order
on July 18, 2003eflecting her determination that “there was a medical causal relationship
between [plaintiff's] post-concussive disorder and her work injulg.; Ex. 1 at 2.

Subsequently, plaintiff “sought a schedule award for fifteen percent (15%) nesrtma

impairment to the lower right extremity and fifteen percent (15%) permanentingoa to the
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lower left extremity.”ld., Ex. 1 at 2.After a formalhearingon March 8, 2005, aALJ issued a
Compensation Order on April 20, 2008flecting his determinatiotiat plaintiff “had not
retained a permanent impairment to her lower extreniities, Ex. 1 at 2. The ALJ’s
determination wasipheld oradministrativeappeaby the Department of Employment Services
Compensation Review Board on June 16, 2005grbe District of Columbia Court of Appeals
on May 20, 2008.

In 2009, plaintiff sought a modification of the April 20, 2005 Compensation Cualer
award permanent total disability benefits beginning June 1, 2004 to present and cqrasuing
well as causally related medical expenisdd., Ex. 1 at 2. Richard W. Galiher, Jr., Esq.
(“Galiher”) and the Law Office of Gdleer, Clarke & Galiher represented plaintiff in thatter.
Curtis B. Hane represented the Employer and its insurance carrier, Se@ipuck
Management Services, In€ompl. 11 2-4, 7Before the ALJ were two issues:

1. Whether the Aril 20, 2005 Compensation Order should be
modified based upon a change in condition?

2. Is [plaintiff] entitled to an award for permanent total disability
benefits?
Defs.” Mem., Ex. 1 at 2Thematter “commenced on September 24, 2009 and . . . reconvened on
October 1, 2009” for an evidentiary hearing. Compl. { 7.

Generally, since the April 20, 2005 Compensation Order, plaintiff had complained of
memory loss, postoncussion headachegeDefs.” Mem., Ex. 1 at 3, 5, and “problems with her
head, neck, back and legg])’, Ex. 1 at 5. The ALJ found that medical tests found no evidence
of memory loss, psychiatric or mental defects, or signs of brain irgeeyid, Ex. 1 at 2-3, 6-7,
and there was evidence of only a “mild degenerative change of the lumbosaadlidpiax. 1

at 3. An independent medical examination showed no objective findings to support plaintiff's

complaints about her neck and upper and lower extremities, such that plaintiff wate czhsi



“capable of working in a full duty capacity” without nefed restrictions related to the August
24, 2001 work injury.ld., Ex. 1 at 6. Nor dideurological examinati@show that plaintiff had
or could have sustained memory loss as a result of the August 24, 2001 workIshjuBx. 1 at
6-7.

The Employer introduced an exhibit at the hearing, identified by plaintifhertiet
impeachment document (EE 11),” Compl. at 1, for the purpose of impeaching plaintiff's
testimony. See id The exhibit was derived from the website of Bluff Magazine and purported to
reflect plaintiff's poker tournament winningse id at 2 and was presented for the purpose of
challenging plaintiff'stestimony regardinghemory loss, cognitive impairment, ability to sit for
long periodsandpost-injury income.See generalll.’s Ans. To Dés.” Mot. to Dismiss the
Compl. (“Pl.’s Opp’n”), Ex. ASeltInsured Employer’s Proposed Findings of Fact, Conclusions
of Law, and Closing Brief served October 15, 2009). Specifically, according taffyl st
contents oEE 11conflicted with the arguments set forth in the Employer’s final submission to
the ALJ, which included references to plaintiff's poker tournament winnings betM@eember
5, 2001 and January 27, 2008eed., Ex. 7 at 2-7. The Employer argued that iiis
testimony at the hearing, specifically deniatedeipt of any income from any source since her
August 24, 2001 work injury, conflicted with her responses on cross-examination, notably her
admission that she was a professional gambler who regularly participated won
professional poker tournaments. Pl.’s Opp’n, Ex. 7 at 12. In addition, the Employer argued tha
plaintiff's success at poker undermined her complaints of memory loss andgbhysic
condition/disability/whateverld., Ex. 7 at 15-16. Based on these inconsistencies, the Employer

argued that her hearing testimony was not credildlg .Ex. 7 at 15.



Plaintiff believed the exhibit to be fraudulent. Compl. 7. “A couple days after [the]
formal hearing on October 1, 2009 the Pldimtad a dream where here deceased mother
informed [her] that there was something wrong with the Bluff Magazine[Jnetempeachment
document.”ld. at 2. The dream prompted plaintiff to “access[] the Bluff Magazine’s vegbsit
at which time she “notidd] that the . . . internet impeachment document did not list her past
poker tournament winnings for the years of 2000 through 20i@R.’Plaintiff promptly
contacted Galiher and advised him that the “internet impeachment document did]riwrlist
pastpoker tournament winnings for years of 2000 through 2062,¢tontrary to Employer’s
representations. Although Galirelegedly was aware of the discrepancy between EE 11 and
the argument set forth in the Employer’s October 15, 2009 submission, rGallimeitted
Claimant’s Closing Trial Brief of Permanent and Total Disability which “faileshtorm the
ALJ that the [Employer] made improper arguments of [her] past poker tournannemgs.”

Id. at 2. “The record closed on October 20, 2009, upompteaiethe parties’ closing
arguments.” Defs.” Mem., Ex. 1 at 1-2.

The ALJ found plaintiff's “testimony . . . to be incredible,” given “the inconsisteelf-
serving nature of her responses and her presumptuous attempts @xarosstion to
obfuscate factual findingdd., Ex. 1 at 3. Furthermore, the ALJ did not credit evidence from
plaintiff's treating physicians as they were “based upon [plaintiff sjedible subjective
complaints.”Id., Ex. 1 at 7see id, Ex. 1 at 34 (summarizing resultsf neurological,
psychological, orthopedic, radiology and psychiatric evaluations). UltimatelAltJ
concluded that plaintiff failed to prove a causal relationship between the August 24, 2001
incident and her then-current conditiolal., Ex. 1 at 7. Even if she had proven a causal

relationship, the ALJ explained, plaintiff failed to prove that her condition wasapemh and



total. Id., Ex. 1 at 7-8. In addition to plaintiff's hearing testimony about her headachasyymne
loss, pain in her extremities and inability to sit for extended periods, shéétkthtat she is
currently and has been a professional poker player since 1BR1Ex. 1 at 8. The ALJ noted
that, in spite of plaintiff's alleged ailments, she continued to play poker profebsi@ma even
“had earnings of $57,733 from playing professional pokét.; Ex. 1 at 9. Plaintiff did not
prove that her thenurrent “injury and disability, if any, [was] medically causally relatethe
work injury on August 24, 2001.1d., Ex. 1at 9.

Plaintiff sought review ofhe ALJ’s August 6, 2010 Compensation Ord8eeCompl. at
3. According to plaintiff, on September 20, 2010, Galiher “obtained two . . . different Bluff
Magazine’s internet impeachment documents (EE 11),” one from Employer’s contiskéa
other from the Compensation Review Board clerk. Compl. at 3. Galiher sent Engployer’
counsel a faxseePl.’s Opp’n, Ex. 3 (facsimile to Curtis Hane from Richard Galiher dated
Sepember 20, 2010), pointing out that EE 11 differed from the document included in the
administrative recordd.; seeCompl. at 3.Nevertheless, when Galiher filéBlaintiff's Reply
to . . . Employer’s Opposition to Claimant’s . . . Application for Review,” he failed tdiglg
the discrepancyCompl. at 2. Nor did Galiher “investigate the two . . . different Bluff
Magazine’s internet impeachment documents,” nor digehaest a ruling on “Claimant’s
Motion to File Post-Hearing Rebuttal Exhibits and Reconsideration of the Ekilentiary
Ruling Which Pecluded Testimony Concerning Other Incomi” at 4. The Compensation
Review Board affirmed the ALJ’s August 6, 2010 Compensation GsdeRl.’s Opp’'n, Ex. 10
(Decision and Order of the Compensation Review Board dated January 14 @94ty
plaintiff without an opportunity to present her own evidence as to poker winnings and tax

informationthat Galiher submitted on October 9, 2010, Compl. at 4.



Undaunted, plaintiff filed a “Motion to Set Aside the CRBE§ecision and Order of
January 14, 2011 Id. at 5. Apparently this attempt was unsuccessful, and in 2012 plaintiff filed
a civil action in the Superior Court of the District of Columtobowing what she believed was
Galiher’s advice.ld. Only later did plaintiff discover that the Super@ourt “was [the] wrong
venue,” and the court “dismiss[ed the] complaint for [a] second time . . . and granted . . .
opposing [counsel’s] attorney’s fee[s] in the amount of $9,572.1D.”

Plaintiff's legal malpractice claim arises from defendants’ alleged failureltj@ct to the
Bluff Magazine’s internet impeachment document,” which not only was “fraudulent’ldmut a
was “not material evidence [of a connectmmack of a connection] between [her] work injuries
to the head, back, neck, legs andsivand her employmemtith Verizon [or injuries] sustained
in [a] slip and fall accident on August 24, 2001d. § 8. Furthershe claims thadefendants
failed to determine th&E 11 introduced at the October 1, 2009 hearing was frauddefit] 1,
to compareand investigatéhe differentexhibits,id. 1 9, 12, and to inform tre@ministrative
bodythat Employer'ssounsel made improper arguments of [her] past poker tournament
winnings for years of 2000 through 2002 . . Id: And, plaintiffalleges, Galiher “did not serve
[plaintiff] with skill and care commensurate [to] that generally @iéal to clients by other
lawyers in similar mattersjd. I 26, and otherwise engaged in “intentional, reckless, and
extreme conduct where he put his own interests” and those of the Employer and Déé&t5dfah
his client to avoid a legal scandal . . id”{ 29. Similarly, plaintiff's breach of fiduciary duty
claim arises from defendants’ failure “to properly counsel and advisetjfflaof fraud in order
to litigate the matter, by placing his interest in charging unconscionableatemse plaintiff's
interests.ld. § 32. Further, she alleges, Galiher failed “to manage the litigation in a prudent

manner,” so as to “compromise[]” plaintiff's position and to render her “unable to poneoe



of her personal goals and responsibilities for the last four . . . years byergprgerself Pro Se
against . . . her former employer[] . . . and [its] attorney . 1d.’y 33. Plaintiff claims to have
“sustained damages including but not limited to[] lost . . . past and future monetary and medical
benefits, los[s] of personal property, . . . legal expenses, . . . emotional distress, bgs¢f
sleep[] and appetitembarrassment, shame, anger, wdegyr, humiliation, inconvenience, grief
and loss of reputation.id. § 34. She demands a judgment against Defendantgddwindred
thousand dollars and five hundred thousand dollars in punitive dafieagesh of the two
claims for a total ofwo million dollars. Compl. at 14.
II. DISCUSSION
A. Dismissal Under Rule 12(b)(6)
A plaintiff need only provide a “short and plain statemerjhef] claim showing that
[she is]entitled to relief,” Fed. R. Civ. P. 8(a)(2), that “give[s] the defendant faireofigvhat
the . .. claim is and the grounds upon which it resdgsitkson v. Pardus51 U.S. 89, 93
(2007) (per curiam) (quotinBell Atl. Corp. v. Twombl§50 U.S. 544, 555 (2007)) (internal
guotation marks mitted). “A motion to dismiss under Rule 12(b)(6) tests not whether the
plaintiff will prevail on the merits, but instead whether the plaihiz properly stated a claim.”
Woodruff v. DiMarig 197 F.R.D. 191, 193 (D.D.C. 2000). In considering such a motion, the
“‘complaint is construed liberally in the plainfif] favor, and [the Court] grant[s] plainfiffthe
benefit of all inferences that can be derived from the facts alledfamval v. MClI Commc’ns
Corp, 16 F.3d 1271, 1276 (D.C. Cir. 1994)owever, “the [Clourt need not accept inferences
drawn by plaintiff] if such inferences are unsupported by the facts set out in the compldint.”

Nor must the Court accept “a legal conclusion couched as a factual allegatiomaked



assertions devoidf further factual enhancement&shcroft v. Igbal556 U.S. 662, 678
(2009) (internal quotation marks and citatamitted).

A complaint survives a motion under Rule 12(b)(6) only if it “contain[s] sufficiesttitd
matter, accepted as true, to statdaim to relief that is plausible on its facéd. A claim is
facially plausible “when the plaintiff pleads factual content that allows theuf€lo draw [a]
reasonable inference that the defendant is liable for the misconduct allégde@totirg
Twombly,550 U.S. at 556). “[A] complaint [alleging] facts that are merely consistentawit
defendant’s liability . . . stops short of the line between possibility and plausdsiktytitiement
to relief.” Id. (internal quotation marks omitted) (o Twombly 550 U.S. at 557). Although a
pro secomplaint is “held to less stringent standards than formal pleadings draftesyeydda
Erickson,551 U.S. at 94 (internal quotation marks and citation omitted), it too “must plead
‘factual matter’ that prmits the court to infer ‘more than the mere possibility of misconduct,”
Atherton v. District of Columbia Office of the Mayb667 F.3d 672, 681-82 (D.C. Cir. 2009)
(quotinglgbal, 556 U.S. at 678-79), by the defendants.

B. The Complaint Fails to State a Legal Malpractice Claim

Defendants move to dismiss the complaint on the ground that it fails to state awte
which relief can be grantesee generallpefs.” Mem. af7-11. According to defendants,
plaintiff does not “state[] a claim for legalalpractice under this jurisdiction’s case law” because
“[s]he has not pled the required legal malpractice element of ‘but for’ cansated at 8.

Further, they argue, “[e]ven if [she] had properly pled the required causatioeng|eme would

I For purposes of this Memorandum Opinion, the Court presumes without detidindaintiff filed her complaint
timely. Defendants’ motion to dismiss on the ground that the cliebarred by the thrgear statute of
limitations,see generallypefs! Mem. at 57, is denied without prejudice.
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be undle to establish as a matter of law that the alleged acts and omissions causabllig
to prevail on the underlying workers’ compensation mattkt."at 9.

“To demonstrate that an attorney has been negligent, a party must prove: tfigréhat
an attorney-client relationship; (2) that the attorney neglected a réésaldy; and (3) that the
attorney’s negligence resulted in and was the proximate cause of a loss terthe ldierbin v.
Hoeffe| 806 A.2d 186, 194 (D.C. 2008 mith v. Haden872 F. Supp. 1040, 1044 (D.D.C.
1994) (“In a legal malpractice case in the District of Columbia the plialo®rs the burden of
presenting evidence establishing that the parties entered into an attiienéyelationship, what
the applicable standaatf care is, that the standard of care has been violated by the defendant
lawyer, and that there was a causal relationship, or proximate cause, béigveil@hation and
the harm complained of . . . .”). In this case, the complaint adequately allegasstkace of an
attorneyelient relationship. Missing from the complaint, however, are any factuahatiag
with respect to thapplicable standard of care or that tineach of a reasonable duty owed to
plaintiff proximately caused or resultedplaintiff's losses

Defendants argue that plaintiff “essentially jumps from the alleged bretcties
alleged damages, without alleging how the breach[es] caused the damages,” anid tibus fa
establish a nexus between the two. Defs.” Mem. #t8nost, plaintiff alleges that defendants’
actions or omissions left her unable to present evidence either to the ALJ at anaryident
hearing or to the Compensation Review Boase# id, and suggests that this missed opportunity
prevented her from “prevailjg] in her workers’ compensation case.” Compl.  23. She does
not state that the absence of evidence caused her to lose at the administratidedeks
plaintiff identify the evidence she would have presented, nor explains how this ewdenic

have been relevant to or would have led to her success.



Moreover, plaintiff fails to demonstrate that defendants’ alleged fdibupeint out
discrepancies between the exhibits was releteaot dispositive of the workers’ compensation
matter. Plaintiff does not deny having earned poker tournament winnings since the August 24,
2001 work injury. Even ifEE 11did not reflectanypoker winnings for 2000 through 2002, the
document did reflect that plaintiff won poker tournaments occumirygarsduring which
plaintiff claimedto have been permanently disabled. The fact that the exhibit was purportedly
incomplete, in that it omitteddditional earnings, was not material to the purpose for which it
was used. A more complete record of plaintiff’'s earnings during a period of timéifdr she
claimed to be permanently disabled would not have helped her case.

An “attorney is not liable for negligence if, notwithstanding the negligeheglient had
no cause of action nor meritorious defense ac#se may be; or. . if conduct of an attorney
with respect to litigation results in no damage to [the] clieMidsi v. Aiellg 69 A.2d 57, 60
(D.C. 1949). Here,plaintiff does not allege “a legally cognizable injurghase v. Gilbert499
A.2d 1203, 1212 (D.D.C. 1985), such as the loss of a cause of action or the loss of an
opportunity to recover damagege Smitlv. Haden 868 F. Supp. 1, 2 (D.D.C. 1994), or that
there would have been a different outcome but for defendants’ negligeec€hase499 A.2d
at 1212 (citation omitted).

[I. CONCLUSION

The Court concludes that plaintiff's complaint fails to state a legal malpratdioe c
upon which relief can be granted. Defendants’ motion to dismiss will be gradate@rder is
issued separately

DATE: September 1, 2015 s/l
RUDOLPH CONTRERAS
United States District Judge
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