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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LEONARD HOWARD, ndividually and a
behalf of all others situated

P laintiff, Civil Action No. 141183 BAH)
V. Chief Judge Beryl A. Howell

LIQUIDITY SERVICES INC., WILLIAM P.
ANGRICK 1ll, and JAMES M. RALLQ

Defendart.

MEMORANDUM OPINION

In this putativeshareholdeclass action, the plaintiffallege thatiquidity Services, Inc.
(“LSI”) pubilicly toutedits retail divisionas a driver of the company’s overall growth despite
internal knowledge that the retail division was troubled and suffering from deté@mpratargins
due b heightened competitionThe plaintiffs assert claims undsection 10(b) and of the
Securities Exchange ddof 1934 (the “Exchange Act’andthe Security Excéinge
Commission’sRule 10b5, promulgated thereundeseel7 C.F.R. 840.10b5, as well as
section20(a) of the Exchange Act, alleging that the defendaigseminagd “materially false
and misleading information” and oreitt “other material information hiat artificially inflated
Liquidity’s stock price.” Amended Compl(“Am. Compl.”) 1 1, ECF No. 35When the truth
emerged, LSI's stock price plummeted, resulting in financial lossiesetstors who purchased
the stock ainflated prices.

The m-lead faintiffs, Caisse de dépbt et placement du Québec (“Caisse”) and the
Newport News Employees’ Retirement Fund (“NNERFQw seek to certify a clag®nsisting

of purchasers of common stockldl from February 1, 201,2to May 7, 2014, (the “class
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period”) againsthe defendantsLSI; the company’s Chief Executive Officediliam Angrick;
andthe company'sChief Finan@l Officer, James Ralld. Presentibefore the Gurt arethe
plaintiffs’ motion for class certificatiorand appointment of class representatives and class
counseland the defendantsélatedmotion for summary judgment on the issuehef colead
plaintiffs’ relianceon aleged misrepresentations and omissidfsr the reasons set forth below,
the plaintiffs’ motion for class certification and appointment of class represegatnd class
counsel is granted. Thiefendantsmotion for partial summary judgment is denied.

l. BACKGROUND

The plaintiffs’ allegations aredetailed in the Court'grior opinion in this actionSee
Howard v. Liquidity Servslnc., 177 F. Supp. 3d 28295-303 (D.D.C. 2016) The factual
background and procedural history relevant to understanding the pending motion for class
certification and motion for summary judgment are sebelaw.

A. Factual Background?

The factual background proceeds in four parts. Following an overview of LSI's business
model, and LSI's Department of Defense business, the alleged mismapi®ss concerning the
retail division are setout. This section clodes with an overview of the plaintiffs’ investment
advisories, since the defendants’ opposition to class certification firulbege part on

purported distinctions between these advisories and other putative classrsem

! The Proposed Class is definedin the plaintiffs’ motionlesscertificatioms “allpersons and entities
who purchased or otherwise acquired the publicly tradednoonstock of Liquidity Services, Inc. (‘Liquidity’ or
the ‘Company’) during the period of February 1, 2012 tgfoMay 7, 2014, inclusive (the ‘Class Peripdhdwho
were damaged thereby (the ‘Clgs'sPls.” Mem. Supp. Mot. Class Cert. (“Plem. Supp. Class Cert.”) at 1, ECF
No. 64.

2 Many ofthe relevant fiings and exhibits thereto were filed usdehnd arejuoted in this Memorandum
Opinion. The documentare unsealedto the ext@fithe quoted material since the Courtfinds sudealing
necessary to explain the reasoning in ruling on the pendinigpns.
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1. Liquidity Services, Inc.

LSI, founded in 1999providesonline auction marketplasdor “surplus and salvage
assets™also known as a “reverse supply chaifor which servicehe companyetains a
percentage of the sale proceeddefs.”Mot. Summ. J., Ex. 1LSI Form 10K for Fiscal Year
Ended Sept30, 2014 at 1, ECF N&3-2. LSl is comprised of three business divisiorf4) the
retail division, sometimes referred to #® commercial divisionwhich sells onsumer goods;
(2) the capithassets division, which selgrge itemsncluding materialhardiing equipment,
roling stocksuch as trucks and miltary tanKseavy machinery, and scrap metahd (3)the
public sector division, whickellssurplus and salvage assemsbehalf of local and state
governments SeeDefs.” Opp'nPIs.” Mot. Class Cert., Ex. 42, LS| Corporate Structure Chart
ECF No. 8143 Defs.” Mem. Supp. MotProtective Ordeat 3, ECF No. 65.The capital assets
division is futher divided by type of seller into thedmmercial capital assetsigion” and
Department of Defense (“DoDpusiness Seel Sl Corporate Structure Chaiefs.” Mem.
Supp. Mot. Protective Ordet 3 The commercial capital assetgsion consists ofhree online
marketplaceseach with a particular focusruck Center, Network Inteational, and
Golndustry. Defs.” Mem. Supp. Mot. Protective Ordatr3; Disc. Hr'g Tr.datedOct. 14, 2016
(“Disc. Hr'g Tr.”) at 5:2-8, ECF No. 72.Network Internationaknables energy sector clients to
sell equipment in the oil, gas, and petrochemical industr@elndustry provides surplus asset
management, auction, and valuation services largely to Asian and Europetsincthe
manufacturing sectorTruck Center sells trucks and trailers throughnenkuctions.SeeDefs.’
Mem. Supp. Mot. Dismisat7, ECF No. 40; Am Compl. T 49.

The Courtpreviously dismissedclaims based oallegedmisrepresentations regarding

“inorganic growth”in the commercial capital assets divisiorg., growth by the acgsition of



Network International and GolndustryHoward, 177 F. Supp. 3d &17 Disc. Hr'g Tr. at 923
The Court has also clarified thétesed on the plaintiffs’ evidenctine allegations of material
misrepresentations abdlarganic growth—growth through sustained margirsnd
improvements in salesconcern only the r&il division, and has limited discovery accordingly.
Disc. Hr’g Tr. at9:5-16, 14:18-20. Consequentlyof LSI's three business divisionghe capital
assetsand the public sector dons arenot at issue.ld. at 11.5-8, 8:10-18 10:15-18. Thus,
the only remaining allegations concern misrepresenta@nd omissions regardimgganic
growth in the retail dision.
2. Department of Defense Contracts

Prior to andduring the class eriod a large portion of LSI’s revenue came from exclusive
rights to sellDoD surplus and scrap property Sl had two contracts with Dolx nonrolling
surplus goods contraathich granted_SI the exclusive right to sedurplus property turned in to
the Defense Logistics AgendyDLA”) , and an exclusivecrap material contract, which granted
LSI the right to sell substantially dlloD scrap propertyurned into the DLA, such as metals,
alloys, and building materialsDefs.” Mot. Disniss, Ex. 1LSI Form 10K for Fiscal Year
Ended Sept30, 2012at § ECF No. 42 (“The Surplus Contract accounted for 29.9%, 30.3%,
and 27.2% ofLSlI] revenue . . . for the fiscal years ended September 30, 2010, 2011 and 2012,
respectively. .. .the Scrap Contract .. . aoted for 25.0%, 25.5%, and 16.1%[lo6I]
revenue . .. for the fiscal years 2010, 2011 and 2012, respectively.”). LSidenterthe
surplus contract in 2001 amdnewedhe contracin 2008; LSlentered into the scrayoods
contract in 2005.1d. In late November of 2012, LSI acknowledgefd‘we are not awarded new

DoD contracts when our current contracts expire, [if] any of our DoD contractsrarinated],]



or [if] the supply of assets under the contracts is significantly deateasevould expeence a
significant decrease in revenue and have difficulty generating incoldedt 8.

After the scrap goodsontract expired in June 201RpD extendedhe contractor two
additional oneyear termsthrough June 2014Ild. at 6. The surplus contract expired in February
2012, at which timeDoD exercisd two oneyear renewal options, exteng the contractntil
February 2014.l1d. The gaintiffs allegethat a the2014 contract expiration dates appched,
“[flear was mounting .. within all levels of the Company” that the contracts with DoD, which
were “subject to a competitive bidding process,” would not “be renewed oartlefavorable
terms, or even renewed at alAm. Compl. { 3.

Around this time LSI “sought to expanahto the larger and more lucrative retail and
commercial markets” becausie ¢ould not count on maintaining an exclusive relationship with
the federal government indefinitely Pls.” Mem. Supp. Mot. for Class Cert. (“Pls.” Mem. Supp.
ClassCert.”) at 3,ECF No. 64 This expansion entailed increased efforts and acquisitiotise in
retail reverse supply chain market and¢benmercialcapital assets market, includirexpanding
its distribution center in Dallas, Texasvhich opened in 2005 to sell excess goods for major
commercial retailersSpecifically, LSI aimed to have deeper client engagement with existing
clients, and to expand its geographic reach and client lsesed.; see alscAm. Compl. 4] 8,

53. In Octdber 2011, LSI acquired Jacob’s Trading, which sells bulk returns frorkmosin
retailers. LSl Form 10K for Fiscal Year Bded Sept30, 2012 a8, 8.
In April 2014, LSI lost the DoD surplus contract to a competitor, at the samd.-SI’s

DoD scrap comaict was renewed on new and less favorable terms.



3. Alleged Misre presentations and Omissions

Based in part on information supplied by twenty confidential witneGE8%¥s”),
including a vicepresident, directorsand other senior managers of LSI componehis piaintiffs
allege thatfrom February 1, 20120 May 7, 2014, the defendants constructed a story of
sustained growth and expansion of LSI's business outside of the DoD conBaefsn.
Compl. 791-20. In particular, the plaintiffs contend that tlefendantssuedfraudulent and
misleading public statements on fifteen separate days over nine coresésaél quarters
regarding the growth of its nddoD business-particularly emphasizing the “two pillars of

growth: (1) ‘organic’ growththrough sustained marginsand improvements in client

penetration and services; and (2) ‘inorganic graiwtbugh Liquidity’s acquisition strategy.”

Am. Compl. 1 5 @mphasis iroriginal). The plaintiffs allege that misrepresentations artificially
inflated stock prices throughout the class period, Am. Conmf, &nd that LSI's CEO, Mr.
Angrick, exploited this “wave of artificial stock inflation” with “sttegically timed stock sales
during the Class Period” that “paid hi$68.2 million” id. 118 (emphasis in original).

As noted above,rdy thoseallegations concerning misrepresentations about the organic
growth of LSI's retail division remainHoward, 177 F. Supp. 3d at 31Disc.Hr'g Tr. at 14:18
20. Ontwo of the fifteen days originally at issube defendants made statements concerning
only inorganic growth (in particular about the acquisition of Golndystimd no statements
concerning organic growth in the retail divisiohus, the statements issued thosetwo days
are no longer relevatecausé¢he plaintiffs’ claims concerning inorganic growth through

acquisition have been dismiss&d

3 The plaintiffs claim that defendants made fraudulent oemiihg statements about the acquisition of
GolIndustryon May 9, 2013, and July 5, 20E3n. Compl. 1 12224, 126-27. Regarding the statementsissued on
August7, 2013, the plaintiffs’ allegations largely candbe defendants’ discussion ofinorganic growth through
theacquisition of Golndustry, butthe plaintiffs also allélgat the defendants made misleaditaggements about
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The plaintiffs quote extensively from public statements made in priesses, earnings
calls, and fiings with th&).S.Securitiesand Exchange Commission (“SEC8uring ead of the
nine fiscal quarterthat fall in the classgriod The plaintiffs allge that the defendants’ public
statements about LSI's financial perforraarthrough the February 7, 20dglease were
materially misleading and led investors to believe that the company owisgrits retail
division business and maintaining margisccording to the plaintiffs, contrary to LSI's public
statements, the retail division was suffering fideteriorating margins due to heightened
competition. Am. Compl. 165, 67~73. As detailed in the€Court’s previous opinionthe
plaintiffs have madeo degation thatthe releasedrancial results were inaccurateloward,
177 F. Supp. 3at 306-07. Ratherthe plaintiffs allege thathe defendants misrepresented the
underlying health of the retail division by making statematitouting ‘strong resuls’ for the
fiscal quarters torécord volumes in both [LSI's] commercial capital assets and retagshy
chain verticab.” Am. Compl. 1106 Defs.’ Mot. Dismiss, Ex1, LSI Earrings Conference Call
Transcript (datedreb. 1, 2012pt 3 ECF N0.48-2 (emphasis in original).

Indeed, LSI and its executives madany statementsoutng the stength of the retail
division. Beginning on February 1, 2012, and throughout the oda&sl Sl maintainedthat
“[rlecord GMV [gross merchandise volunigresultswere primarily driven by growth in the
volume of goods sold in [LSI's] retail supply chain and municipalg@nment marketplaces
by existing and new clients Am. Compl. 111 (quotinga May 3, 2012 press reledse

(emphasis in original) In the third quaer of 2012, LSI continued teeportthatthe company’s

organic growthwithin LSIgenerally. Am. Compl. 11208. The remaining dagext issue are February 1, 2012;
May 3, 2012; July 31, 2012; November 29, 2012; December12;, d@nuary 16, 2013; January 31, 2013; March
5, 2013; May 2, 208; August6, 2013; August 7, 2018pvember 212013;and February 7, 2016eeAm.

Compl. 11 46111.

4 “GMV”’ is “a metric often provided by online sellers antieh Liquidity defines as a measurementofthe
total sales value of all merchandise soldtighfits] marketplaces during a given period.” Am. Com381

(internal quotation marks omitted).



“strong results for the quarter were driven by record volumes in bath retail supply chain
group, which did not slow down from its seasonal high in the @at quarter as we continued
to add new aénts and further penetrate existing clientand continued growth in our public
sector verticals,’id. I 135 (emphasis in the original). During the earnings call discussing results
for the fourth quarter of 2012, Mr. Angrickpeated thdtSI “enjoyed broaebased organic
growth” due to market share expansion within the commerciatDo@m market 1d. § 146
LSI also publicly claimed that competition was not serioagfgctingthe health of its retail
division. On December 12, 2012, during LSI's Investor Day presentdfionRallo stated that
“when you look to the competition, there is a lot of it, but it's not veryriaable” 1d. §165
(emphasis in original)see alsad. I 185 ¢iting Mr. Rallo’s statement during the March 5, 2013
earnings cakliscussing second quarter 2013 financial results).

LSI continued to proclaim that its retail division was a source of griwtiughout 2013.
On January 31, 2013, the defendants released first quarter results foydmcadl13.1d. § 172
During theearnings call with analyst8/r. Rallo lauded the “retail business” for “perform[ing]
extremely well during the first quarterid. § 179. On May 2, 2013, LSteleased the second
guarter 2013 financial resultdd. § 18. During the earnings calr. Rallo again attributed the
increase in GMV to thenice growth in the retail side of our business, driving efficiencies
there” Id. § 192(emphasis in original). While LSI’s third quarter earningiell below previous
guidance, fourth quarter earnings met or exceeded guidance, which Mr. Aaityilokted to
“strong sequential growth in our retail supply chain marketplaces ényprimarily from new
consumer electronic programs with existing clieritsld. 220 (emphasis in original).

The defendantdaudatorystatements about the retail division persistéal éarly 2014.

On February 7, 2014, the defendants released the first quarter finanaltd fi@<fiscal year



2014 andMr. Angrick stated that thebetter than expected financial resultsvere “driven by
strong topline performance in our retail supply chain and municipgdvernment businessgs
and that the “retail supply chain business saw sequential growth in GMVY226—27
(emphasis in original).

On May 8, 2014, the defendants announced financial results for the second quarter of
fiscal year 2014, whiclfell below guidance.ld.  233. GMVhaddecreased by 12 percent,
while adjusted EBITDAearnings before interest, tax, depreciation and amortizagiod)
adjusted diuted EP&arnings per sharslffered 43 percent and 46rpent declines,
respectively, as compared to the same period in the previousIgean the statement
accompanying LSI's Form-R, filed with the SECMr. Angrick attributed theeresults to
several fators, includingthe loss of the DoD surplus contrattte restructured, less profitable
DoD scrap contragtmix changes in our . . . retail businesses and delayed capital assetsproj
in both the U.S. and Europeand “unusual softness in our energy vertical due to an industry
wide decline in line pipe and related equipmenid’ § 234; Merrill Lynch Analyst Reportdated
Apr. 3, 2014 at 2-3. On this news, LSI's stock priggummeted nearly 30 percend.  239.
The plaintiffs allege that the defgants’ public statements about the financial performance of
LSI through the February 7, 2014 release were materialy misleadingaasddnvestors to
believe that the company was growing its-mwD business. Contrary to LSI’'s public
statements, thegihtiffs allege that th&SI's components that wepeiblicly touted as driving
the organic and inorganic growth were internally known as drags on perfornmamceCompl.

11 540.
The plaintiffs further assert that, “[bJetweé@ane 20, 2012, and May 7, 2014, selective

information was revealed about Liquidity’s financial performance and outlebich had a



material adverse impact upon Liquidity’s stock price without revealingulhextent of the
known risks and challengesciag the Company.”Id. §283. According to the plaintiffs,
“[a]nalysts following the company downplayed the significance of these pdistiddsures,
accepting Defendants’ efforts to mitigate and blunt the truth.” These partial disclosures
include inter alia, (1) aJune 22, 2013tatemenby Mr. Rallo to investors attending a conference
sponsored bsptifel Nicolaus that “margins may not continue to grow as in the pdsff283(a);
(2) a July 12012 report from a sheseling research firm, @Wall Street Consulting Group,
indicating, among other things, that DD business is “unlikely to drive the earnings growth
that investors expect,” and that “competition is increasimdy,¥283(b); and (3)a September 12,
2012 “reduction in price target by Stifel Nicolaus, citihng a decline in GMYugust compared
to July and sales that were lower than forecast[&tl]f 283(c). The plaintiffs claim that,
“[w]hile all of these partial disclosures revealed pieces of irditiom that cast some doubih
Defendants’ bulish claims that Liquidity would continue to grow and achieve gpiaei
levels, none of them provided investors with anything close to the full piotuhe known risks
and challenges facing the Company and its abilty to achevguidance levels Defendants
provided the market.d. 1284.
4. The Plaintiffs’ Investment Advisors

Codead plaintiffs Caisse, an institutional investor headquartered in NMgn€anadaid.
1 25, and NNERF, a public pension fund established and administered by the citywpirNe
News, Virginia, id. § 26, invested in LSI through “professional investment managers to whom
they extended discretionary trading authority,” Pls.” Omnibus Reply Mem. $MagipClass
Cert. & Opp’'n Defs.” Mot. Summ. J. (“Pls.” Onmis Reply”) at2 n.5, ECF No. 89. Caisse

investedin LSI commonstock through Van Berkom andsfociates, Inc. (“Van Berkom”)ld.;
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see alsd’ls.” SMF Opp’'n Defs.” Mot. Summ. J. (“Pls.” SMF”) atB), ECF No. 84. Mathieu
Sirois, aportfolio manageatVan Berkom,made investment decisions on behalf of Caisse
concerning LSI, anderved a¥an Berkom'sRule 30(b)(6) designeeDefs.’ Opp’'n Pls.” Mot.
Class Certat vi; see also generallpefs.” Opp’'n Pls.” Mot. Class Cerx. 1, Deposition of
Mathieu Sirois (“Sirois Dep.”), ECF No. 82. The NNERF usetivo investment managevgho
invested in LSI common stocRier Capital, LLC (“Pier Capital’) and NewSouth Capital
Management, Inc. (“NewSouth”)PIs.” Omnibus Reply at 2 n.Sge alsd”ls.” SMF at 5471.
Alexander Yakirevich, a portfolio manager at Pier Capital, made invastdeisions on behalf
of NNERF concerning LSI, and served as Pier Capitals Rule 30(b)(6) desigrefs.” Opp’'n
Pls.” Mot. Class Cerat vi, ECF No. 81see also generalpefs.”Mot. Sunm. J., Ex. 17,
Deposition of Alexander Yakirevich (“Yakirevich D&p.ECF No. 8319. Alexander McLean,
a portfolio manager at New Soutnade investment decisions on behalf of NNERF concerning
LSI, and served adew South’sRule 30(b)(6) deginee. See generallpefs.” Opp’n Pls.” Mot.
Class Cert.Ex. 3, Deposition of Alexander McLean (“McLean Dep.”), ECF. Ne4.81

B. Procedural History

The aiginal leadplaintiff, Leonard Howardan individual investorfied this putative
class action againdtSI andMessrs. Angrick and Rallon July 14, 2014.Compl. at 1 ECF No.
1. Several other shareholders entered appearances to move for appointeedtpastiff. See
Mots. Appoint Counsel Appointment as Leadl, ECF. Nos. 25, 26, 29, 310n October 14,
2014, institutional investors Caisse and NNBRfte appointedas celead plaintiffs pursuartb
the Private Securities Litigah Reform Actof 1995 (“PSLRA”)15 U.S.C. §&8u4(a)(3),given
thatthesetwo institutional investorshad “the hrgest financial interest ite relief sought by the

class” and“(b) otherwise satisf[iedihe requirements of Rule 23 of the Federal Rules of Civil
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Procedure, which, as set forth in the PSLRA, establishes the presuthptidhe Institutiona
Investorsare the plaintiffs most capable of adequately representirginterests of class
members’ Order Appointing Lead Pl. & Approving Selection of Coursel, ECF No. 32.
The coelead plaintiffs fled an amended complaint on December 15, 2(8de genaly Am.
Compl.

Thereafter, thedefendants filed a motion to dismiss puasutoFederal Rules of Civil
Procedurel2(b)(6) and 9(b), and tHeSLRA. See generallpefs.” Mot. Dismiss The Court
dismissed part of the plaintiffs’ Count I, which alleged violations ofi@ed0(b) of the
Securities Exchange Act of 1934 basedhusrepresentations regarding the acquisitions of
Network International and Golndustry in tbemmercial capital assets divisiotdoward, 177 F.
Supp. 3dat 311 The Court denied the motion to dismigege portion of Count | based on
“alleged misrepresentations regarding the financial performance of yig&ditvices, Inc.’s
retaill and commercial capital assets divisionsd. Further, the Court denietthe defendants’
motion todismiss plaintiffs’ Countll, which alleges thaMessrs Angrick and Ralloarejointly
and severally liable for LSI’'s alleged 10(b) violationd. at 316-17. As explained above uding
asubsequent hearingddressing a discovery disputbe Court clarigd that bhe allegations of
material misrepresentations about “organic growth” through sustained maogirsriconly the
retail division, based on the evidence proffered by the plaintiffs thuisc. Hr’'g Tr. at

14:18-20.5 Following the discovery hearing, the defendants moved for reconsideration of the

° The parties’ discovery dispute concerned whether thedaifits had to produce discovery concerning
LSI's business divisions other thanthe retail divisidhe plaintiffs hadfiled a motion to compel such discovery
seegenerallyPls.’ Mot. Compel Discoverf,CF No 66, and the defendants had filed a motion for a protective
order concerning that same discoveeg generallpefs.” Mot. Protective OrdeECF No.65. In this context, and
more than sixmonths after the defendants’ motion to dshad been decideskeMinute Entry (dated Oct. 14,
2016), he defendan®sxplained for the first time LSI's structure and its variousibess components
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Court’s previousopinion denying their motion to dismjsBefs.” Mot. Recons., ECF NG@3
which was deniedseeMinute Order(dated Dec. 21, 2016).

The plaintiffs have now movedb certify a class consisting tdll persons and entities
who purchased or otherwise acquired the publicly traded common stock” ofiurislg* the
period of February 1, 2012 through May 7, 2014, incljsiead “who were damaged thereby.”
Pls.” Mem.Supp.Class Certat 1. Shortly after fiing their opposition to class certificatitme
defendants moved for partial summary judgment on the issue of reliartbe doyjead
plaintiffs. See generallipefs.” Mot. Summ. .J ECF No. 83 The defendantsoppasition to the
plaintiffs’ motion for class certification and the defendantstion for summary judgment
advancesimilar argumentsand, thuspoth motions araddressedh this Memorandum Opiniof
. LEGAL STANDARD

The legal standards govémy the plaintiffs’ motion for class certification and the
defendants’ motion for summary judgmeareset out in turn.

A. Class Certification

Class certification igjoverned byFederal Rule of Civi Procedu8, which requiregwo
separate inquirieset out inRule 23(a) and Rule 23(bpedn re Rail Freight Fuel Surcharge
Antitrust Litig., 725 F.3d 244, 249 (D.C. Cir. 201Rjchards v. Delta Air Lines, Inc453 F.3d
525, 529 (D.C. Cir. 2006). First, pursuant to Rule 23(a), the plaintiff rhost that(1) the class
is so numerous that joinder of all members is impracticgBlethere are questions of law or fact

common to the clas$3) the claims odefenses of the representative parties are typical of the

6 Upon granting the defendants leave to file their motiondawsary judgmenthe Court expressly

instructed that“[tlhe Lead Plaintiffs may seek leave to fileragply.” SeeMinute Order (dated Apr. 11, 2017).
Accordingly, the plaintiffs’ motion for leave to file a skaply, ECF No. 94, is granted, overthe defendants’
objectionsseeDefs.’ Opp’n to Lead Pltfs.” Mot. for Leave to File SReply, ECF No. 96 (arguing thatthe
plaintiffs’ motion for leave to file a streply should be denied because it contains additionatengts about facts
that were raised in the parties’ opening and opposition riétfer than arguments about new factual matters).

13



claims or defenses of the class; éhidthe repesentative paies wil fairly and adequately
protectthe interests of the clas$hese four requirements aeferredto asnumerosity
commonality typicalty, and adequacyf cepresentation, respectiveisee generally WaMart
Stores, Inc. v. Dukgs64 U.S. 338 (2011)In addition to satisfying Rul@3(a)’s prerequisites,
parties seeking class certification must show that the action is imaloika under Rule 23(b)(1),
(2), or (3)7 Amchem Prod, Inc. v. Windsar521 U.S. 591, 614 (1997Here the plaintiffs

point toRule 23(b)(3) as the basis fitis putativeclass action Accordingly, the plaintiffs must
demonstrate (Ithatquestions of law and facommonto the entire clasgredominate and (2)
the superiority of the class action method to other methods of adjudic&m R. Civ. P.
23(b)(3).

The D.C. Circuit has cautiondtiat class certification “is far from automatic.In re Rail
Freight Fuel Surcharge Antitrust Litigz25 F.3d at 249Indeed,”Rule 23 does not set forth a
mere feading standardA party seeking class certification must affirmatively demonstrate hi
compliance with the Rulethat is, he must be prepared to prove that thera daetsufficiently
numerous parties, common questions of law or fact, eétt.(quoting WakMart, 564 U.S. at
350 (emphasis in original) (internal quotation marks omittedetermining whether thelass
proponent has satisfigtd Rule 23burdenoften ‘resembles mappraisal of the merits, fot may
be necessary for the court to probe behind the pleadings before coming to rest aiffitiaeiarer
guestion.” 1d. (quoting Gen. Tel. Co. of @&uthwesv. Falcon 457 U.S. 147, 160 (19828ee
alsoWakMart,564 U.S. at 350.Still, “Rule 23 grants courts no license to engage in{ree
ranging merits inquiries dle certification stageMerits questions may be considered to the
extent—but only to the extentthat they are relevant to determining whetherRbok 23

prerequisites for class cifidation are satisfied.”DL v. District of Columbia713 F.3d 120, 125
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(D.C. Cir. 2013)(quoting Amgen Inc. v. Conn. Ret. Plans & Trust Fuys#8 U.S. 455, 466
(2013) (interral quotation marks omitteq)

B. Summary Judgment

Federal Rule of Civil Procedei56 provides that summary judgment shall be granted “if
the movant shows that there is no genuine dispute as to any material féet anavant is
entitled to judgment as a matter of lawkED. R. Civ. P.56(a). The moving party bears the
burden to dmonstrate the “absence of a genuine issue of material fact” in dispeitetex Corp.
v. Catrett 477 U.S. 317, 323 (1986), while the nonmoving party must present specific facts
supported by materials in the record that would be admissible at trial &acddlthenable a
reasonable jury to find in its favasgee Anderson v. Liberty Lobby, Irft_iberty Lobby), 477
U.S. 242, 25657 (1986);Allen v. Johnsoyi795 F.3d 34, 38 (D.C. Cir. 2015) (noting that, on
summary judgment, the appropriate inquiry is “whether, on the evidence so vevesdonable
jury could return a verdict for the nonmoving party”) (internal quotation markseo)j see
alsoFeD. R.Civ. P.56(c), (e)(2*(3).

“Evaluating whether evidence offered at summary judgment is sufficiemintbascase to
the jury is as much art as scienc&state of Parsons v. Palestinian Aytbl F.3d 118, 123
(D.C. Cir. 2011). This evaluation is guided by the related principles that “courts may not resolve
genuine disputes of fact in favor of the party seeking summary judgniesigh v. Cotton134
S. Ct. 1861, 1866 (2014) (per curiam), and “[tlhe evidence of the nonmovant is tebedeli
and all jusfiable inferences are to be drawn in his favai,”at 1863(alteration in original)
(quoting Liberty Lobby477 U.S. at 255).Courts must avoid making “credibility determinations
or weigh[ing] the evidence,” since “[c]redibility determinations, thagiieg of the evidence,

and the drawing of legitimate inferences from the facts are juryidoectnot those of a judge.”
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Reeves v. Sanderson Plumbing Products, $36.U.S. 133, 1581 (2000) (internal quotation
marks omitted);see also Burley v. NaRassenger Rail Corp801 F.8 290, 29596 (D.C. Cir.
2015). In addttion, for a factual dispute to be “genuine,” the nonmoving party must dstablis
more than “[tlhe mere existence of a scintila of evidence in supporslopgisition,” Liberty
Lobby, 477 U.S. at 252, and cannot rely on “mere allegations” or conclusory statesesnts,
Equal Rights Ctr. v. Post Prop$33 F.3d 1136, 1141 n.3 (D.C. Cir. 201¥gitch v. England
471 F.3d 124, 134 (D.C. Cir. 2008preene v. Daltonl64 F.3d 671, 675 (D.Cir. 1999);
Harding v. Gray9 F.3d 150, 154 (D.C. Cir. 1993 ccordFeD. R.Civ. P.56(e). If “opposing
parties tell two different stories, one of which is blatantly contradidty the record, so that no
reasonable jury could believe it, a court stiaubt adopt that version of the facts for purposes of
ruling on a motion for summary judgmentl’ash v. Lemkg786 F.3d 1, 6 (D.C. Cir. 2015)
(quoting Scottv. Harris550 U.S. 372, 380 (2007))The Court is only required to consider the
materials explitly cited by the parties, but may on its own accord consider “other matarials i
the record.” FeD. R. Civ. P.56(c)(3).
1. DISCUSSION

In this lawsuit, he phintiffs allege violations of sectiori(b) and 20(a) of the Securities
Exchange Actof 1934. Section 10(b) makes it llegal to “use or employ, in camedtih the
purchase or sale of any security. any manipulative or deceptive device or contrivance in
contravention of such rules and regulations as the Commission may prescribel5 U.S.C.
§78j(b). Rule 10b5, in turn,prohibits “making] anyuntruestatemenbf amaterial fact . .in
connection with the purchase or saleafsecurity” 17 C.F.R. 840.1065. The elements of a
securities fraudlaim broughtunder§ 10(b) andRule 10b5 are “(1) a material

misrepresentation or omission by the defendant; (2) scienter; (3) a conmedtticgen the
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misrepresentation or omission and the purchase or sale of a securigfia@@er upon the
misrepresentation or omission; (5) ecorotoss; and (6) loss causationln re Harman Intern.
Indus., Inc. Sec. Litig791 F.3d 9099 (D.C. Cir. 2015)(quoting Janus Capital Grp., Inc. v.
First Derivative Traders564 U.S. 135, 148.3 (2011)). Section 20(apf the Securities
Exchange Acprovides that individuals who are in “control of the primary violator” of other
provisions of the Act, includingsection10(b), maybe be held jointly and severally liable.re
Harman 791 F.3d at 111The elements of a secti@d(g claim are (1) thatthere is a viable
claim against the corporation,” undsection10(b), and(2) that thesection20(a)defendants
gualfy as “controlling persons.id.

The plaintiffs have mad for class certification, anbe defendants, in addition to
opposing class ctfication, have moved for summary judgment. The defendants oppose class
certification primarily on the ground that the proposed lead plaintiffssudsject to unique
defenses regarding the reliance element of their claims. Similagydefiendants’ nton for
summary judgment contends that there are no genuine issues of matevidthfaespect to the
proposed lead plaintiffs’ nereliance on the alleged misrepresentations and omissitinsse
two motions are addressed in turn after setting ouapipécable standarprovided inBasic v.
Levinson485 U.S. 224, 245 (1988jor invoking the presumptiorof reliance on which the
plaintiffs rely to establish their reliance on the alleged misrepresentations andomisSee
Am. Compl. 1291 (‘Co-lLead Plaintiffs are entitledo a presumption of reliance @efendants’
material misrepresentations and omissions pursuant to thedingbe-market theory”).

A. The BasicPresumption

A plaintiff assertingsecurity fraud claimainder gdion 10(b) and Rle 10b-5 must

prove,inter alia, reliance upon the alleged misrepresentations or omissions in qudstie.
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Harman 791 F.3d at 99. As the Supreme Chars explained;[t] he reliance element [of a
§10(b) and Rule 10 securities fraud clainfensues that there is a propeonnection between
a defendans misrepresentan and a plaintiffs injury.”” Halliburton Co. v. Erica P. John
Fund, Inc,134 S.Ct. 2398, 24072014) Halliburton II) (quoting Amgen568 U.S. at 461

“The traditional (and most direct) way a plaintiff can demonstratneeliis by showinghat he
was aware of a compamsy'statement and engaged in a relevant transaegiayn, purchasing
common stock-based on that specific misrepresentatioirica P. John Fund, Inc. v.
Halliburton Co, 563 U.S. 804, 81(2011) (Halliburton I). InBasic v. Levinsoyhe Supreme
Court recognizedhowever that “requiring such direct proof of reliance .placds] an
unnecessarily unrealistic evidentiary burden on the Rule51plintiff who hadraded on an
impersonal market."Halliburton 1,134 S.Ct. at 2407 (citingBasig 485 US. 224,245 (1988))
Even if a plaintiff could show awareness of the alleged misrepresentagiompuld also have to
“show a speculative state of faats,, how he would have acted.if the misrgresentation had
not been made.Basig 485 U.S. at 245The Supreme Courturther acknowledgedhat
requiring individualized proobf reliance wouldessentially prevent security frasdits from
proceeding as class actip@sindividual issues of reliance would predominate over common
issuesforeclosing class certificationunder Rule 23(b)Halliburton 11,134 S. Ctat 240-38
(ctting Basig 485 U.S. at 242).

To avoidthis outcome theBasicCourtestablished a rebuttable presumption of reliance
predicated on the notion thdain investor who buys or sells stock at the price set by the market
does so in reliance on the integrity of that priBecause most publicly available information is
refleced in market price, an investsrreliance on any publ material misrepresentations

. ..may be presumed for purposes of a Rule-30fction” Basig 485 U.S. at 247accord
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Halliburton 11134 S. Ctat 2408 To invoke Basics presumption of reliancéa plaintiff must
prove that: (1the alleged misrepreseatibns were publicly known, (2hey were material,

(3) the stock tradeth an efficient market, and (#)e plaintiff traded the stock between when the
misrepresentations were madel avhen the truth was revealedHalliburton 11,134 S.Ct. at

2413 (citing Basic 485 U.S. at 248Amgen 133 S.Ct. at 1198).

That said, tk Basicpresunption of reliance is'rebuttablerather than conclusive
Halliburton 11, 134 S. Ct. at 2408 A defendant may rebthe Basicpresumptionwith “[a]ny
showing that severs the link between the alleged misrepresentation andheithace received
(or paid) by the plaintiff, or [its] ddsion to trade at a fair market pri¢e Basic 485 U.S. at 248.
Thus a defendant can rebut tBasicpresumption, for example, by establishitigat the plaintiff
“would have bought or sold the stock even had he been aware that the jstioekivas tated
by fraud” Halliburton Il, 134 S. Ct. at 240&ee also Basjel85 U.S. at 249 (“For example, a
plaintiff who believed that Basic’'s statements [falsely disciagmthe possibility of a merger]
were false and that Basic was indeed engaged in mesgessions, and who consequently
believed that that Basic stock was artificially underpriced, but seldHaires nevertheless
because of other unrelated conceeng, potential antitrust problems, or political pressures to
divest from shares of certain businesses, could not be said to have retiedntegrity of a
price he knew had been manipulated.”).

The defendants do not dispute that the plaintiffs have properly invd&sit's rebuttable

presumptiorY Rather the defendantsontendthat thepresumption has been rebuttedis the

! In short, the plaintiffs have established that the allegepiesentatns were “publicly known” and
“material,” and that the plaintiffs “traded the stock betwebemthe misrepresentations were made and whenthe
truth was revealed Halliburton 11,134 S. Ct. at 2413 (citingasic 485 U.S. at 248\mgen568 U.S. at60-61).

As for market efficiency, the defendants do notdis pute thetiffieiexpert’s determination that “the market for
Liquidity Services Common Stock was efficient throughbetdlass period.” Pls.’ Mot. Class Cert., Abramowitz
Decl.,, Ex. 2, Expe Report of Chad Coffman, CFA (dated Sept. 2, 2018y ffman Rep.”) 16, ECF No.64. The
expert, Chad Coffman, analyzed theceledCammefactorssee generally Cammerv. Blogml1 F. Supp. 1264
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defendants acknowledge, they bear the burden of rebuttifgatiepresumption Defs.” Mot.
Summ. J. at 15 Basicthus shifted the burden so that defendants must show ‘by a
preponderance of the evidence’ that thespmption of reliance is rebutted.” (quotihgre
Moody’s Corp. Sec. Litig274 F.R.D. 480, 490 (S.D.N.Y. 2011)¥ee alsderica P. John Fund,
Inc. v. Halliburton Co0,309 F.R.D. 251, 258 (N.D. Tex. 201(Bhe defendant bears the burden of
production ad persuasion as to rebutting Basicpresumptionf

B. The Plaintifs’ Motion for Class Cettification

The defendants do not dispute that the plaintiffs in this case satisfe¥algs
requirements of numerosity and commonalindthe 23(b)(3) requirement of superiority of the
class action mechanisnsee generallpefs! Opp’n Pls.” Mot. Class Certsee alsdPls.’
Omnibus Reply at n.2. Nevertheless, “certification is proper only if ‘the trial cosigatisfied,
after arigorous analysis, that thererequisites oRule 23(a) have been satisfied,”"WakFMart
Stores, Ing.564 U.S. at 3561 (quoting General Telephone Co. of Sw. v. Falcgsv U.S. 147,
161 (1982);see also General Telephone @7 U.S. at 16Q[A]ctual, not presumed,
conformance \th Rule 23(a) remains ... indispensable.”). Thus each applicabldRule 23(a)

and relevant Rule 23(lequirementis addressederiatim

(D. N.J. 1989) (identifying as relevant factorss(iterage weekly trading volume, )alyst coverage, (3) market
makers, (4) SEC Form&eligibility, and (5)price reaction to unexpected information), in additiontteofactors
courts consider in addressing efficiency, in opiningtihamarket for Bl stock was efficientSeeCoffman Rep
1921, 24.
8 The plaintiffs also contend that they are entitled to thealedAffiliated Utepresumptionwhich applies

in the case of an alleged omission or “failure to disclose” (as a®uipo an alleged misrepresentatidkffiliated
Ute Citizens of Utah v. United Staté86 U.S. 128, 153 (1972%5iven that the “gravamen” of the plaintiffs’ claims
isthat the defendants issued statements containing misegpaions as to the retail division, thféliated Ute
presumption is inapplicable here.re Interbank Funding Corp. Sec. Litj§29 F.3d 213, 215 (D.C. Cir. 2010)
(finding that theAffiliatedUte presumption did notapply where the defendant allegedkpartin a Ponzi scheme
and “the gravamen of the appellants’ complaint [was] thatgotyfying Interbank’s materially false financial
statements, Radin affirmatively misrepreseiréerbanks financial situatior?).
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1. Rule 23(a) Requirements

As noted,Rule 23(a) requires the plaintiff to demonstrate thatputative class meets the
numerosity, commonality, typicality, and adequacy of representat@nequisites for
certification

a. Numerosity

Rule 23(a)(1) permits members of a class to sue as representates pdilte class is
so numerous that joindeaf all members is impractical.” “Absent unique circumstances,
‘numerosity is satisfied when a proposed class has at least forty nseimtégoleman ex rel.
Bunn v. District of Columbig806 F.R.D. 68, 76 (D.D.C. 2015) (quotii®jchardson v. L'Oreal
USA, hc, 991 F. Supp. 2d 181, 196 (D.D.C. 2013)In assessing the number of potential class
members, the Court need only find an approximation of the size of the cla'ss) egtaict
number of putative class membersBunn 306 F.R.D. at 76 (quotingigford v. Glickman182
F.R.D. 341, 347 (D.D.C. 1998))t is undisputed that there were more than 1,000 purchasers of
LSI stock during the classpod. SeePls.” Mem. Supp. Class CerEx. 1, Defs.” Resps. and
Objs. to PlIs.” First Set of Regs. for Adm{gDefs.” RFA Responses’at 4 ECF No. 643. While
the exact number of class members wil not be ascertained until loffitiee is given, the
putative class likely numbers over 1,000, and certainly well 49efThus, the numerosity
requirement isatsfied

b. Commonality

Rule 23(a)(2) requirethe plaintiffs to show the existence “gliestions of law or fact
common to the class.Ilh addressing this requirement, the Supreme Court has explainetethat t
class’s “claims must depend upon a common contention” that is “capabigssivicle

resolutior—which means that determination of its truth or falsity wil resolassue that is
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central to the validity of each one of the claims in one strok¢éal-Mart, 564 U.S. aB50
(2011); accord DL, 713 F.3dat 125(discussingWakMart). “The touchstone of the
commonality inquiry is ‘the capacity of a classwide proceeding to genemai®ananswersapt
to drive the resolution of the litigation.””Bunn 306 F.R.D. at 82emphasis in original{quoting
WakMart, 564 U.S. at 350). “Depending upon the circumstances, this may involve many
common issues that together provide a resolution, but ‘even a single commaonquédsto.”

Id. (quoting Wal-Mart, 564 U.Sat 359);see also In re District of Columhi@92 F.3d 96, 100
(D.C. Cir. 2015) (“[The Supreme Court explained \Ma-Mart that for purposes oRule
23(a)(2)even a single common question wil ‘d¢quoting WakMart,564 U.S. at 359. “A

class may safy the commonality requirement even if factual distinctions exist artiang

claims of putative class membersBunn 306 F.R.D. at 82“Ultimately, ‘[w]hen the party
opposing the class has engaged in some course of conduct that affects a groumobpers
gives rise to a cause of action, one or more of the elements of that caaseroivil be

common to all of the persons affectedld. (quoting NEWBERG ONCLASS ACTIONS§ 3:20 (5th

ed. 2014)). Commonalityften existsn securities class actions where investors sue for
misrepresentations or omissions thatl anmpacton stock price.Seen re Newbridge
Networks Securities Litig926 F. Supp. 1163, 1176 (D.D.C. 199§)\(fhere members of a class
are subject to theasne misrepresentations and omissions, and where aleged misre pisenta
fit within @ common course of conduct, common questions exist and a classiscti
appropriate.”);In re VeriSign, Inc. Sec. LitigNo. 02cv-2270, 2005 WL 7877645, at *5 (N.D.
Cd. Jan. 13, 2005) (“Commonality is easily met in cases where clasbareal bought or sold

the same stock in reliance on the same disclosures made by the sameepartieghen damages

may vary.”(internal quotation marks omitted)
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While the defendastcontestother23(a) requirements that might overlap with the
commonality inquiry, the defendants do not explicitly dispute that the plaistffsfy Rule
23(a)(2)’'scommonality requirement Here, common questions emerge from the defendants’
common cotse of conduct: allegedly issuing misrepresentations and omissions to thiagnves
public. As the plaintiffs contend in their motion for class certiice “the common questions
of law and fact at issue here include: (a) whether Defendmiztted theExchange Act;

(b) whether Defendants misrepresented and/or omitted material facts ipuble statements;
(c) whether Defendants knowingly or recklessly disregarded that thesmetats were false and
misleading; (d) whether the price of Liquidity'stock was artificially inflated as a result of
Defendants’ misrepresentations and/or omissions; and (e) whether and txtehadisclosure
of the truth regarding Defendants’ misrepresentations and/or omissions eoaifaicts caused
Class members tafer economic harm.”Pls.” Mem.Supp.Class Certat 8. Accordingly, Rule
23(a)(2)'s commonality requirement is satisfied.

C. Typicality

Under Rule 23(a)(3), the representative parties’ claims or defenstse “typical of the
claims or defenses of the class.” “Typicality’ is satisfied ‘if eachsciaember’s claim arises
from the same course of events that led to the claims of the represeptaties and each class
member makes similar legal arguments to prove the defendant’'sylidbilin re APA
Assessment Fee Litjg311 F.R.D8, 15 (D.D.C. 2015)(quoting Trombley v. Nat'| City Bank
826 F. Supp. 2d 179, 192 (D.D.C. 2011) (internal quotation marks omitted)). \Wialeldss
representatives should have ‘suffered injuries in the same gersnahfas absent class
members,”id. (quoting In re Vitamins Antitrust Litig.209 F.R.D. 251, 260 (D.D.C. 2002)

(internal quotation marks omitted)), “[tlhe facts and claims of eshber of the class need not
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be identical,” id. (citing Daskaleav. Wash. Human So¢'875 F.R.D. 346358 (D.D.C. 2011).
Typicality “is not destroyed merely by ‘factual variations.Wagner v. Taylar836 F.2d 578,
591 (D.C. Cir. 1987). Instead, the typicality requirement calls’ gufficient factual and legal
similarity between the class representative’s claims and those of the ofassite that the
representative’s interests are in fact aligned with those of the alisenimembers. In re Navy
Chaplaincy 306 F.R.D33, 53 (D.D.C. 2014)(quoting WILLIAM B. RUBENSTEIN,NEWBERG ON
CLASSACTIONSS 3:31 (5th ed. 2013)).

While factual variations are acceptabidass certification isnappropriate where a
putative class representative is subject to unique defenses whictenhi@become the focus of
the ltigation” Baffa v. Donaldson, Lufkin & Jenrette Secs. C@2 F.3d 52, 59 (2d Cir.
2000) (internal quotation marks and citation omittes®e alsd<as v. Fin. Gen. Bankshares, Inc.
105 F.R.D. 453, 461 (D.D.C. 1984T.he “presence of a unique defenwil not . . .destroy
typicality,” however, unless itwill ‘skew the focus of the litigation’ and create ‘a danger that
absent class members wil suffer if their representative is preeccwh defenses unique to
it.”” Meijer, Inc. v. Warner ChilcioHoldings Co. 1] 246 F.R.D. 293, 302 (D.D.C. 2007)
(quoting In re Cardizem CD Antitrust Litig200 F.R.D. 297, 36405 (E.D. Mich. 2001).

Here, the defendants do not dispute thatclass nembers’ claims are based on the same
legal theory—that the defendants violatesctions10(b) and 20(a) of the Securities Exchange
Act by making the samallegedmisrepresentations and omissions. Nor do the defendants
dispute that,ke the rest of thpuative dassmembers Caisse and NNERF each purchased
shares of LSI's stock during the classrppd and contendhatthey relied orLSI’s alleged
misrepresentations and omissions thro@gtsics fraudonthe-market theory and suffered

damages when LSI'sack price came to reflect the truth abthe retail division’smargins and
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organic growth.Instead, the defendants argbatCaisse and NNER&re atypicabecausé¢hey
are subject to the unique defense of-reliance oralleged misrepresentations adissions, or
on the markeprice of LSI stock According to the defendant$he mere fact that Plaintiffs will
be subject to such defenses renders their claims atypical,” becausectearsesithreaten to
become the focus of the litigation, even if they are ultimately not vidbfs.” Opp’'n Pls.” Mot.
Class Certat 16. Thedefendants further contend tiINERF is atypical because Pier Capital,
one of the two investment advisories that purchased shares of LSI on behaERFN&arned a
profit on its LSI investment.These two elementsreliance and loss-are addressed in turn

i. Reliance

According to the defendants, Caisse and NNERF are subject to unique dafetaste
element of reliance, and therefore are atypical of other putative class rme®pecificaly, he
defendants contend that plaintiffs &eiously susceptile to three defenses concerning the issue
of reliance:(1) the plaintiffs’ “investment advisors testified that they weoé misledabout the
very subjects of the purported fraud,” and in any event the health of the res@indiwas
irrelevant to theiinvestment decisiongd. at 2;(2) the plaintiffs’ “‘investment advisors admitted
that they believed the market for LSI stock weefficient and didnotreflect LSI's intrinsic
value,” id. at 4 (emphasis in origingl)and(3) “both New South and VaBerkom (and, by
extension, Plaintiffs) are subject to atypical defenses due to kbear ielationship and frequent
private meangs with LSI senior managementd. As the defendantsebuttal rests on specific
facts related to each investment advisohaisse and NNERFRhe defendants’ arguments with
respectto each investment advisory is addressed in turn.

1. Van Berkom
On February 25, 2013, Van Berkom acquired 16,630 shares of LSI stock for a fund in

which Caisse invested. PIs.’ SMF | 17, The ddendants argue that Caissen@ typical
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becaus&an Berkom(1) was not misled about LSI's retail division, Defs.” Opp’n PMdt.
Class Cert. at 18; (2)nderstood thathe market had undervalued LSI shares and invested to
exploit markets inefficienciesistead of relying on the integrity of the market pride at 21; and
(3) had privateinteractionswith LSI managementid. at 22 These three arguments are
addressederiatim

(a) Van Berkom, and, by Extension,

Caisse Was Misled by the Alleged
Misre presentations

The defendants contend tl2disses subject to unique defenses involving Besic
presumptionbecause Van Berkomas not misled about the health of LSI's retail division. In
particular, the defendanteaintain that LSI’sDoD businessvasVan Berkom'sprimary
considerationin decidingto invest in LSI and that the health of the retail division was irrelevant
According to the defendants, Van Berkbwould still be invested in LSI but for the loss of the
DoD contract-regardless of any supposed fraadading the Retail Division.” I1d. at 17. For
support, the defendants cite testimony from Van Berkom'’s portfolio mardgénieu Sirois,as
well asVan Berkom'’s review of its smadap investments to argue that “the reason for Van
Berkam’'s early exit was that its entire investment thesis was defeatéd ligss of the DoD
contract—a ‘binary event’ that ‘broke’ its model and ‘destroyld €conomics of the business.”
Id. at 18;see als®efs.” Opp'n Pls.” Mot. Class Cert., Ex. 10, Van Berkom & Assoc.,&evi
and Outlook of U.S. Smalap StocksatVAN-BERKOM_ 000072 ECF No. 8111
(characterizing LSI's loss of the DoD surplus contract as a “binary ¢vant] explaining that
“the news about the loss of the contract washard .. . to swallow”).

The defendants rely heavily on Sirois’s response to the deposition quéatauid you
think if that DoD contract had been renewed on the same terms you would be in the stock

today?” Id. (quoting Sirois Dep. at 78:202). Siroisanswered,Yes, most likely. | mean, that
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broke the model.”Id. (quoting Sirois Dep. at 78:234). Although in a vacuunthis testimony
might suggest thatan Berkom was concerned only withe DoDbusinessand that the retalil
division was irrelevant to Van Berkom's investment decision, the yowliSirois’'s testimony
indicatesthat Van Berkontonsidered noeoD components of the company. In addition to
saying that Van Berkom “most likely” would stilebnvestedn LSI stock had DoD renewed its
contracts Sirois immediately clarifiedthat LSI ‘went from pretty good margins to making
almost nothing. And therefore, when that happened, the stock no longer fit with our criteria and
thats why we sold it.” Sirois Depat78:2079:2. Thus,Van Berkomwasconcerned with LSI’s
margins, andas explained by Siroisyhen LSI “lost part of the surplus contract with the DOD,
this was when the weak margins on the commercial side really came,tafighthat washe
big thing” 1d. at 25:1226:14 (emphasis added)Sirois’s testimony thus supports the plaintiffs’
contention that “the loss of a portion of the DoD contract caused Van Berkom tiia¢eita
investment in LSI not merely because it meant losing Bol@nues, but because this revealed
that a fundamental premise of Van Berkom’s investment thek@ LS| had the potential to
realize organic growth and profils the Retail Divisior—was entirely false.Pls.” Omnibus
Reply at12. Even if the plaintff have overstatetid extent to which organic growth in the
retail division was a “fundamental premise” of Van Berkom’s investrifessis, the record
demonstrates that Van Berkom cared aloatginswithin the retail division. See, e.gSirois
Dep. at52:16-12 (noting that if Van Berkorfthought [organic growth] was going down to that
level [Van Berkom] wouldhave never made the investrnignt

To be sure, Van Berkom viead the loss of the DoD contract as the “biggest letdown,”
and stated thawhat brokethe model altogether was not the retail trehdd. at 77:18-78:6.

Yet even these statements do not prove that Van Berkom’'s choice to invastrelated to the
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supposedstrength of the retail division.As Sirois testified, [jt was all about the mey they
were not making on the commercial side and all this money they were making DOD that
was taken away on the renewald. When askegboint blankwhether Van Berkom invested in
LSI “based on the expextion that DOD would be renewed,” Siraissponded,[y]es, but also
on the expectation that commercial business wbeldnore profitable.”ld. at 32:4-14. Thus,
the defendants have not establistieat\VVan Berkom cared only about the DoD contract, and
thatthe subject of the purported frauthe health of the retail divisierwas ‘irrelevant to Van
Berkom’'y decision to purchaseshares of LS.GAMCOInv'rs, Inc. v. Vivendi, S.A927 F.
Supp.2d 88, 100(S.D.N.Y. 2013)(holding that theBasicpresumption was rebutted with respect
to a particular plaintiff, after the class certification decision, bedhaessubject of the fraud was
irrelevant as to that plaint)tf

Nevertheless, to bolsteheir argument,hie defendants cita string of ouof-Circuit
district court decisionseach of which conceritbe same allegéd fraudulent statemengsn
which the defendants succeeded in rebuttingBtgicpresumption with respect fmrticular
plaintiffs. SeeDefs.” Opp’n PlIs.” Mot. Class Cert. at4® (citing In re Vivendi Universal S.A.
Securities Litig, 183 F. Supp. 3d 458, 466 (S.D.N.Y. 20168}dpital Guardiari); In re Vivendi
Universal S.A. Securities Litigl23 F. Supp. 3d 424, 4287 (S.D.N.Y. 2015) Southeastern
Asset Managemehar “SAM’) ; andGAMCOQO, 927 F. Supp. 2dt 100 (collectively, “theVivendi
cases). By way of backgroundthe Vivendilitigation arose out of alleged misstatements and
omissions by Vivendi, a French multimedia firm trading American Dapgsthares on the
New York Sock Exchange. GAMCQ 927 F. Supp. 2d at 92. Beginning in the late 1990s,
Vivendi “engaged in a series of mergers and acquisitions,” and, “[@ful of this activity, ..

took on a significant debt, and eventually faced a liquidity cridd.” The alleged
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misstatements and omissions concerned Vivendi's alleged attempts taldbedguidity crisis.
Id. Following a jury verdict in favor of the class plaintiffs, “the. core disputes remaining. ..
address[ed] whether certain, sophistidateembers of the class actually relied on defendant
Vivendi's] ... misstatements in trading its stockSAM 123 F. Supp. 3d at 425The Vivendi
cases are distinguishabfeom the instant casen their facts and ultimately undercut the
defendants’ argumenti-or example,n GAMCQ, the court held that thHBasicpresumption was
rebutted where the subject of the fraud was “irrelevant” to the investecssion to purchase
shares of the defendant compan@AMCOQ, 927 F. Supp. 2d &7, 100. Here, although the
defendants have shown that the DoD contract was a significant driver of ia@mBedecision
to invest in LSland, later, to sell LSI shar&Sirois’s testimony amply demonstrates that Van
Berkom also decided to invest based on growth prospects in other LSI divisions. Th@se divis
were not “irrelevant” to Van Berkoms' purchasing decision.

The defendantfurthercontend that even if the performance of the retailidivisvas
relevant, Van Berkonwas notactually misiked aboutLSI's competition ormetail division
margins Defs.” Opp’n Pls.” Mot. Class Cemut 19-21. Regarding competition, the plaintiffs
allege that.SI’s statement thdtvhen you look atthe competition, there is a lot of it, but it's not

very formidable” was msleading. Am. Compl. 111, 165, 185 The defendants argue th&an

° As noted, th¥ivendicases were decidadterclass certificatiojraising the questiomhether the
defendants’ reliance arguments are appropaittiee class certification stag8ee, e.gWillis v. Big Lots, Ing.Civ.
No. 2:12604, 2017 WL 1063479, at*7 (S.D. Ohio Mar. 17, 2017) (déatishing the/ivendidecisionavhen
addressing a motion for class certificatimtauseanter alig, theVivendicasesvere “made in the course of post
trial proceedings wherein the defendant attempted td thb presumption of reliance with respectto individual
plaintiffs”); see alsdoddv. STAAR Surgical CGiv. No. 1405263 2017 WL 821662, at*5 (C.D. Cal. Jan.5,
2017) (collecting cases forthe proposition that “[difistourts generally find that where plaintiffs have bddwnd
sold stock forinvestment purposes, subjectto the saoriation and representations as the market at large those
plaintiffs are typical and not subject to a unique defefise2rnal quotabn marks omitted));oritz v. Exide Techs.
Civ. No. 2:1302607 2015 WL 6790247, at *5(C.D. Cal. July 21, 20(%J ]he defense of nonreliance is notitself
a basis for denial of class certification.” (citiHgnon v. Dataproducts Cor@76 F.2d 497, (9th Cir. 1992))

In re VivendiUniversal, S.A. Sec. Litige5 F. Supp. 2d 512, 5856 (S.D.N.Y. 2011) (collecting cases forthe
propositionthat “courts in securities fraud actions havesistently recognized that issues of individual reliazeze
and should be addressed after a elaigle trial, through separate jury trials if necessary”).
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Berkomwas not misled by this statemdagtcause Siroihadidentified LSI's competitors
through s own due diigence, Sirois Dep. at 1028, and agreed that competitors were not
“all on equal footing” with LSlid.at19:212. The plaintiffs are “baffl[efl by the defendants’
assertionsince, “as reflected in a memorandum to clients, Van Berkom beliba¢dlSI’'s
‘strong competitiveposition and its large scalehabledt to ‘geneate[] good profit margins,
high returns on capital (over 25%) and equity and steady free cash flows:”"ORlsibus Reply
at 12 (quoting Abramowitz Decl., Ex. 6, March 2013 Memo. to Clients at 8, ECB38
(explaining that due to LSI's “significant[]'growth, “huge barriers to entry” were created “for
anycompetitor” (emphasis addgyl) Furthermore, althouglsirois testifiedthat he had identified
LSI's competitors and determined that they were not as “sophistica®t’SI, Sirois Dep. at
194, Siros later testified that Van Berkom “knew [the competitors] could tereame noise and
some slowdown in [LSI's] business, but we felt that at the end of the day[ltBs]
competitive advantages were strong enough that they should be able to groweatdt @lge” id.
at 116:1+15. Thus, the totality of the evidence suggests dlitabughVVan Berkom researched
andwas able to identifyLSI’'s competitors, Van Berkom ultimately believédst LS| had a
“strongcompetitive position.” March 2013 Memo to Clients geéphasis addedyee also
Sirois Dep. at 12:46 (stating that Van Berkom invests in companies that it identifies va)ha
“sustainable competitive advantageAccordingly, the defendants areciarrect in asserting that
Van Berkom was “fully capable of sizing up the competitioarid“agreed with [Mr.] Rallo”
that competition was not very formidable, as the defendants maintain.’ @gis Mot. Class
Cert. at 19emphasis in original)

The defadants have likewise failed to show than Berkomkn[ew] of the purportedly

concealed facts as to..organic growth”in the retail division. Defs.” Opp’'n PlIs.” Mot. Class
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Cert. at 21. The defendargsint to Sirois’s testimony that Van Berkatknew [DoD margins]
were higher.[LSI] [m]anagementdd said the margins were higher, and it made sense for
a couple of reasoris Sirois Dep.at 26:1921. Again, thesecherrypicked sound bites doot
accurately reflecthe totalty ofSirois’s testimonywith respectto marginsSirois testified that
Van Berkom had no way of ascertaining margins in particular divisions, andhaasre that
the margins in the retail division were so low until the loss of the DoDauietxposed the truth
about the margs inthe norgovernmentdivisions Id. at 25:12-26:21 (“The only thing | will
say is the key in the economic model of the business were the margins thege mereding on
the commercial business versus the government business, and they never disatased
anyone. .. So we did all theersearch we could do in the world to try to find out what the margin
structure could be of each of these businessead.”3t 26:1827:10 (“We just didn't know how
weakthe commercial margins were, and | don’t think there is any researchvirotlethat
would have shown that.”)l. at 27:18-22 ([W]e knew that retail margins were weaker. We
know they were lower. We just didn’'t know they were that bad. And when the IdRdbé¢
surplus contract that proved to be the case/gn Berkon's understandg that retail margins
were lower than DoD mairggs does not establish that Van Berkom watsmisled about the
strength of margins in the retail division, or the extent to which the DoDessspropped up
faiing units.

Similarly, the defendants claim thelan Berkom ihvested in 2013 knowing full well
that LSI's ‘organic growth’ had slowed, and would not returnofoe or two yearsd.e., well
afterthe end of the Class Pereéhnd that LSI's Retail Division’s margins would not be
expanling during this timeeither.” Defs.” Opp’'n Pls.” Mot. Class Cerat 20(citing Sirois Dep.

at 42:2643:19) (emphasis in original) The defendants are correct that Van Berkiiinnot
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expect any marging increase fronaround 2013 to 2015an “investment period” for LSISee
Sirois Dep. at 440 (“Q: You understood in 2013 margins weren’'t going up for the next two
years? A:Yes.”)d.at42:1+15 (*Q: So you are teling us that Ammar’s takeawaynftbis
meeting is that margins are not expanding? A: In the short term, because they were going
into an investment period.”)Yet, when pressed further by the defendants’ attorney as to
whether Van Berkom “underst[ood] that in 2013 there was nogimaxpansion in the next two
years,” Sirois clarified: “Probably not a whole lot, but the whole poias more that the
commercial business just wasn’'t making any money, and we thought it Waat’44:16-16.
Thus, Van Berkom may have known that there would natlehmargin growthfrom 2013 to
2015 but Sirois’s testimony does not establish that Van Berkom knewathaharging

including retail margins in particulanyvould constrict tdhe extentthey did The defendants also
cite an internal investment memorandum written before Van Berkonpdirshased LSI shares,
which memorandumindicates that LSI's “management recently lowered organic growth
expectations for the full year 20138ee idat 110:2224. Similarly, the defendants cite a call
between Van Berkom and Mr. Angrick in 2013, during which Mr. Angrick confirmed tB&t L
would see “slower organic growthid. at 51:3-24. Much like Sirois’s testimony, these
statementsliscloseonly thatmarginswere not expected &xpand during the pede-the

statementslo not eveal the full extent of the margin trouble LSI faééd

10 The defendants also cite notakenby Sirois’s colleague, Ammai, duringacallwith Mr. Angrick on
May 6, 2013 and highlightthat the notetate‘zero growth@ existingclient progs: not goingto changdlefs.’
Opp’n PIs.’Mot. Class Cert. at201; id., Ex. 2, Handwritten Notes re LQDT at VABERKOM_ 000250 ECF
No. 813; see als@irois Dep. at 54:285. Yet, this cherrypicked line is not apersuasive as the defendants urge
for severalreasongirst, it is unclear from Ammar’'s notéswhich“clients these notes refer, whether titdes
refer to the retail division at abir the time period covered by the naesl thus how long the zegoowth gatus
would persistSecond, the notes also contain the sentence “[w]e are a grojwihany}l—every Qs betterthan
last.” Handwritten Notes re LQDT at VARERKOM _000250.Finally, the defendants rely upon Sirois to iptet
Ammar’'s handwritten notes, aBdois testifiedhat he did not know whether “zero growth” statementwas
somethingthdir. Angrick said, orwhere it canfieom. Sirois Dep. at 54:255:3 Considered with Sirois’s
statements that Van Berkomdid kkabwthe extent of the retail margin constriction, and that VVan Berlo oede
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The defendants again cite thdvendicasesn support of their position that Van
Berkom’'sdecision to invest in LSI even though it knew the declines in retail maeyitens
Van Berkom subject to unique defensé@se Vivendicases, however, do not support the
defendants’ position.For example, iIfSAM the investment analyst who made theisiet to
purchase shares of Vivendi testified ttdite to his own independent analysis, he was aware of
the subject of the alleged fraudhe liquidity crisis—when he made the purchasing decision.
123 F. Supp. 3d at 436 (citing the analyst’s testimony“ti@was ‘right the whole time’ about
his calculations and assessments and ‘was not misled’ about \&veledit). On this record,
the court concluded that “[e]ven had [the analyst] known about the fraud, it wouldveot ha
mattered to him.” Id. (noting the analyst’s testimony that none of the nine corrective disclosures
corrected anything he believed about Vivendi's liquidity). LikewiseCapital Guardianthe
investment angst invested in Vivendi with afunderstanding and acceptance of Vivendi's
liquidity risks.” 183 F. Supp. 3d at 48&/ (noting that, prior to any of the corrective
disclosures, Capital Guardian’s analyst projected that Vivendi's deld woukase from
approximately €23 bilion to €29.8 bilion in a short period of time andtltleacompany “would
need to sell assets in order to address its liquidity needsordingly, the court irCapital
Guardianconcluded that Vivendi had rebutted Basicpresumption because Capital Guardian
was ‘indifferentto the fraud.” Id. at 466(emphasis addedHere,in contrastthe evidence
shows that Van Berkom didotknow the extent of the issues allegedgncealed by LShnd
was not indifferent to the fraudror all the foregoingeasonsthe defendants’ argument that Van

Berkom knew the truth about the retail division margins fails.

about margins and growth in the retail division, these dedavotes are insufficient show that Van Berkomknew
that retail margins would stagnate.
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(b) Van Berkom's Sophisticated
Investment Strategy Does NoRebut the
BasicPresumption
The defendantsextargue thalvan Berkom is subject to uniqgue defenses involving the
Basicpresumption, rendering Ca@satypical because Van Berkofidid notregard the market
price of LSI's shares as a proxy for the Company’s intrinsic value atrtbettacquired LSI
shares.”Defs.” Opp’'n PlIs.” Mot. Class Cerat 21. Instead, according to the defendants, Van
Berkom a secalled “value investor! believedbased on its owsophisticated models and
analyss thatthe market for LSI stock was inefficient ainglested to exploit that inefficiency
Id. at 21-22. The defendants emphasize that Van Berkom assessed LIB&suging a
discounted cash flow model, which did not include stock price as a directithpat 2122
(ctting Sirois Tr. at 11:233:18), and that Van Berkom invested only in companies it deemed to
be “mispriced or undervalued by the marketd’ at22 (quoting Sirois Dep. at 11:8) (emphasis
omitted). The plaintiffs respond thdieing a value investor or otherwise employing a
sophisticated investment stratedpes not negate typicality “[a]s long as the investment decision
rests to some degree on |mlinformation.” Pls.” Omnibus Reply at 5.
Sirois described Van Berkom’s investment model as follows: “Our gaalbe invested
in the very best and highest qualty companies that we can find across oureunBera/e
define such companies as companies that generate a significant returriadrocaptime, very
strong free cash flows, that maintain a very strong balance shelashstistainable competitive

advantages and that are run by a very, very strong management team. And we onlyebuy thes

companies when they are mispriced or undervalued by the market.” SiroiatDR&p3-12:8.

= Value investorsbelieve[] thatcertain stocks are undervalued or overvalued aamfito beat the
market by buying the undervalued stocks and sellinguberalued ones.Halliburton I, 134 S. Ct. at 2410
(internal quotation marks omitted).
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When asked what he meant by “mispriced or undervalued by the market,” Siraigezkpl
“[Flor each investment candidate we go through a very extensive researdsphatdanvolves
several steps, but . one of them is the building of a detailed financial model on Excel where we
wil put several years of historical financial statements in the niemibat we restate according
to what we think are some adjustrtgemnequired in any... of the financial statements released by
companies, and then we put forward between five and [ten] years of forecdlkésificome
statement, cash flow statement and balance sheet, and from that we dsceerirsietl cash
flow evaluation to help us assess whether the company is fairly valued, overvalued, or
undervalued, using a variety of assumptions and inputs that we generate from tleldendiat
we acquire as we go through out research procedsdt 12:13-13:5.

As the Spreme Court noted iRlalliburton 11, in response to Hallburton’s argument that
price integrity is “marginal or irrelevant” for value investofthere is no reason to suppose that
. .. the value investor... is as indifferent to the integrity of markmices.” Halliburton I, 134
S. Ct. at 241011. “Such an investor implicitly relies on the fact that a stock’s maorict will
eventually reflect material informatierhow else could the market correction on which his
profit depends occur?ld. at 2411. Recognizing that a valinvestor necessarily believésat
the market price does not accurately reflect public information at teeh@rtransactshe
Supreme Courbeld thatBasicreliance requires only that the investor “trade stock based on the
belief that the market price will incorporate public information within a redslenaeriod of
time.” 1d. The Court noted, moreover, thawalue investorelies on the market price of an asset
insofar as he “presumably tries to estimatevundenalued or overvalued a particular stock is.”
Id. (emphasis in original). Thus, the mere fact that Van Berkom is a value investor does not

rebut theBasicpresumption. SeeWillis v. Big Lots, InG.Civ. No. 2:12604, 2017 WL 1063479,
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at *7 (S.D. Ohio Marl17, 2017)(“[N] o cases hold[that the mere fact that a class member is a
value investor is, alone, enough to defgasics presumption of relianc®; Saddle Rock
Partners v. HiattCiv. No. 96 9474, 2000 WL 1182793, at*4 (S.D.N.Y. Aug. 21, 2@@djling

a class representative typical even though he was a “sophisticated stackbraka “gambler”
who purchasedstock based upon its trading history which he thought revealed short term
market inefficienci€y; Inre Oxford Health Plans, Inc. Sddtig., 191 F.R.D. 369, 376
(S.D.N.Y. 2000) ‘All of the usual smoke and mirrors and computer programs to rank stocks,
relied on by professionals, have at their foundation an assumption thas therefficient public
market”).

In arguing that Van Bedin's investment strategy renders Cagggical, the defendants
continue tocite the Vivendicases, but tlse casesgain,aredistinguishable In the first case,
GAMCQ the recordlemonstratedhatthe plaintifi-investor, GAMCO, “would have seen
Vivend as amoreattractive investment” had the liquidity situation been fully disclo82d, F.
Supp. 2d at 102 (emphasis in originafy,light of GAMCOQO'’s proprietary methodology used to
determine when to invest in a company, which veasripletely independerdf liquidity
concerns and market pritad at 101. In other wordsthe Basicpresumption was rebutteubt
only becauséGAMCO employed a sophisticated, proprietary methodology in making its
investment decisions, but albecausehe fraud would have madévendis ADSs “more
attractive” and because GAMCQvould have purchased Vivendi securities even had it known
of Vivendi's alleged fraud.”"GAMCOInv’rs, Inc. v. Vivendi Universal, S.838 F.3d 214, 218
(2nd Cir. 2016)cert. denie¢137 S. Ct. 1104 (20%;7accordTodd v. STAAR Surgical CQiv.

No. 1405263, 2017 WL 821662, at *5 (C.D. Cal. Jan. 5, 2{1Xkhough Lead Plaintiffs

decisioamaking may have been idiosyncratic, his testimony indicates that he relied on
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information publicly available on the internet when deciding whether to purch#geRSs
stock. As the court inrDiamond Foodgxplained, [m]ost investors think they are a little smarter
than average and see opportunities others have mist#dtheyall rely on publicly available
data.” (quoting In re Diamond Foods, Inc., Sec. Litig95 F.R.D.240, 253(N.D. Cal. 2013))).
Indeed, he GAMCOcourt was careful to emphasize that its holding “should not be taken
to suggest that sophisticated institutional investors or\@dged investors are not entitled to the
[Basid presumption,” and that it is easy to imagine a case in which an invesex the market
price of a security merely as a comparator with a private method ofiealubut in which the
[Basid presumption could not be fairly rebutted, because, but for the matesgthtaments,
that investor would not have transacted in the securities at i92uer-. Supp. 2d at 102Dn
appeal, the Second Circuit affrmed, explaining that, “whereascan imagine situations in the
abstract where a sophisticated investor, apprised of a fraud, wouldsalgenclude that a
security was no longer a logical purchase, the district court did notycdganh concluding, on
thisrecord, thatn this ase and with regard tthis particular fraud GAMCO would stil have
viewed Vivendi's securities as a profitable investmeaven if it might have been concerned
about the hidden liquidity risks. GAMCQ, 838 F. 3dat221 (emphasis in original) Here, there
is no evidence to suggest that if Van Berkom had known of the issues in thdivistail, LSI
stock would have beemaore attractivenvestment(or even that Van Berkom would have been
indifferent to theallegedfraud) To the contrarySirois testified tha¥van Berkominvestedin
LSI on the expectation that the DoD contract would be renewed, “but also on theatxpebat
commercial business would be more profitable[,] that it was one of the major growth
drivers,” and that althah theDoD businessvas “the cash cow,” “the retail and commercial

business is whergou are going to get the growth.” Sirois Dep. at-3249
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SAMandCapital Guardian both of which involved postertification motions for
summary judgment on the issuereliance, are likewise distinguishabld=irst, in SAM, the court
found that Vivendi had rebutted tBasicpresumptionwith respectto SAM because its analyst
both testified that “Vivendi's declining stock price made investing in the casnpaore
attrective,” and“admitted that .. noneof the nine corrective disclosures. ‘corrected’ any
misunderstanding by [him] concerning the value of Vivendi.” 123 F. Supp. 428 é&¢mphasis
in original). In other words, the analyst testified that he waismisled about the subject of the
fraud and none of the corrective disclosures were corrective to$we.idat 429 (citing
deposttion testimony by the analyst that he “had it right the whole timgnd] was not misled
on the level of debt’) Like SAM, Capital Guardiamnderstood and accepted Vivendi's liquidity
risks and chose to invest anywa@apital Guardian 183 F. Supp. 3d at 46466-67 (noting
that, prior to any of the corrective disclosures, Capital Guardianlgsameiojected that
Vivendi's debt would increase from approximately €23 bilion to €29.8 bilion in & phaod
of time and that the company “would need to sell assets in order to addiigeslitg needs”).
On these facts, the court concluded that Vivendi had rebutte@bgiepresumption because
Capital Guardian wasrdifferentto the fraud.” Id. at 466 (emphasis addedyhese facts are
plainly distinguishlle from the facts in the instant case, wigireis’s testimony demonstrates
thatVan Berkom did noinvest with full knowledge of the troubles facing the retail division.
SeeSirois Dep. at 27: 322 (“[W]e knew that the retail margins were weaker. \Wank they
were lower. We just didn't know they were that bad. And when [LSI] t@sstrplus contract

that proved to be the case.”).
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(c) van Berkom’s Private Meetings with

LSI Management Do NotDefeatCaisse’s

Typicality

The defendantdinal argument as to Caisse’s atypicality is thain Berkom made its

investment decisions based information obtainedduring private meetings with LSI
managementDefs.” Opp’'n Pls.” Mot. Class Cerat 22. The defendants point out thaitois had
atleast nine private meetings and calls with LSI managenmefiding phone calls with Mr.
Angrick that lasted up to 45 minutes, and faeéace meetings that lasted at least an haodrat
23 (citing Sirois Dep. at 53:325). Moreover,many of Van Berkom’s stock purchases and sales
occurred immeditely following these meetingseeDefs.” Opp’'n Pls.” Mot. Class Cert at-234
(documenting Van Berkom contact with LSI and Van Berkom purchases of LS| stodk),
Sirois testified that it would be “logi€ato conclude that shares were purchased “after [he] had a
meeting or a call with [LSI] managemenid. at 24 (quoting Sirois Dep. at 114#l). Caisse

contends that “[m]ere communication with corporate insiders wil not resmdé&rss
representative tgpical for class certification purposes absent the exchange -giubtio
information.” PIs.” Omnibus Rephat 18 (quotingin re DVI, Inc. Sec. Litig249 F.R.D. 196,
20203 (E.D. Pa. 2008)accordIn re Providian Civ. No. 0103952, 2004 WL 5684494 at *3
(N.D. Cal. Jan. 15, 2004)n re Intuitive SurgicalCiv. No. 5:1301920, 2016 WL 7425926, at

*6 (N.D. Cal. Dec. 22, 2016BeaverCty. Emp. Ret. Fund v. Tile Shop Holdings, |@v. No.
14-786, 2016 WL 4098741, at*5 (D. Minn. July 28, 2018jallace v. IntraLinks302 F.R.D.
310, 316 (S.D.N.Y. 2014)The defendants respond that “[ijt does not matter whether plaintiffs

actuallyreceived inside information” because “the fact remains that [Caisse]emikduired to
devote considerable time tebut the unique defense.” Defs.’ Opp'n Pls.” Mot. Class Cert. at

22-23 (quoting Shiring v. Tier Tech., Inc244 F.R.D. 307, 314 (E.D. Va. 2007)).
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Yet, clearly, pivate meetingsonceivablythreaten to become a focus of the ltigation
only if a party could plausibly argue that insider information was excharee, e.gShiring,
244 F.R.D. at 314'[T] he presence of aarguabledefense is sufficient to find atypicality
(emphasis added))}ere however,even after extensivdiscovery the defendants do neb
much assserthat Van Berkom received insider informatioot publicly available, and the
evidence refutes any sutleation SeeSirois Dep. at54:8-19 (defense counsel questioning
Sirois abouthis visits toLSI, andmoving o to a different subject after Sirois testifiddt,
during a meeting at LShe ‘[saw] [s]taffers and sales people, people on the collection side,
things like that. There wasn't anything, frankly, too impressive to Eeeas just a business
office.”). Thus,the defendants’ concern thhe private meetings would become the focus of the
ltigation appears entirelpinfounded Sedn re Intuitive Surgical Sec. Litig2016 WL 7425926,
at *6 (“Courts have consistently certified classes where thereavasidence that the named
plaintiff received nofpublic information from a corporate officein general, the cases hold that
if the plaintiff has received information from company insiders that cosfireflects, repeats, or
even digests publicly available market information, that plaintiffnispropriate class
representativé.(internal quotation marks omitted)

Moreover, finding atypicalty under these circumstances would frustratpurpose of
the PSLRA. As other courts have recognized,titingnal investors, especially those with large
holdings, [commonly] communicate directly with corporate officialéi’re DVI, Inc. Sec. Litig.
249 F.R.D. at 203. “Since the PSLRA clearly contemplates that iostaltinvestors-who are
generally uderstood to communicate with corporate officergil serve as class

representativescourts have “decline[d}o find that an investor will be precluded from serving
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as class representative merely because of his private communicationsonpdhate insides

about publicly available information.”ld.

2. Pier Capital

Pier Capital, one of NNERF's investment advisoresquired its first shas of LSI in
January 2012, and purchased additional shares between February and July 2012. Pls.” SMF
19100-01. Pier Caital sold all its shares in LSI on November 28, 2012, for a profit of over $1.6
milion, yielding a $69,270 profit for NNERHd. 11102-04.12 The defendants argue that
NNERF is subject to unigue defenses and therefore atypical bdtiaugeapital wasot misled
about thehealth of theretail division Specifically, the defendantsontendthatPier Capital's
portfolio manager, Alexander Yakirevicbecided to invest in LSI on tifanderst[anding]that
LSI retail margins weraotgoing to grow,”Defs.”’ Opp’n Pls.” Mot. Class Cert. at ZBmphasis
in original), and that Pier Capital's decision to liquelaits position in LSl was due solely to
factor unrelated to retail division margirid, at 2728; Defs.” Reply Supp. Mot. Summ. J. at 16.

(a) Pier Capital Did Not Know the Truth
About the Subject of the Fraud

The defendants’ argument that Pier Capital knewtrtith about the retail margins is
belied by the recordPier’s investor letteaddressing performance tine second quarter of 2012,
issued on July 13, 2012, indicates that Pier knew about the problems witlDbBSIsusiness
but was unaware of the issues in the retail division. The investor riefients that “20% of
[LSI's] business is from the government and recently this segment has stoppdrty,gewhich
together with lower prices for scrap metals has lowered their stil gnghth rate,” “knock[ing]

the stock down by about 15%” in early June 2012bramowitz Decl., Pier Capital Q8vestor

12 As the plaintiffs pointot, NNERFwas invested ihSI after November 28, 2012, through its investment

advisor NewSouth, and NNERF “suffered a loss based on gstimentin LSI during the Class Periodd”
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Letter,Ex. 32 at PIER_0OO0O05FCF No. 8%. Further, PieCapitals “take” on the stock price
drop “[wa]s thatwith commercial growth rates still very strong (and a very large market
opportunity) it simply does matter if their government business remains unchanged ameébec
an event smaller piece of the pied. (emphasis added)indeed,as Pier communicatetd its
clients, “[o]n the recent dip,” Pier Capitabtidedto [its] holdings so that this is now our largest
position at around 2.3%.Id. (emplasis @ded). Thus, at least as of July 2012, Pier Capital
evinced no understanding that the retail margins were in dedlhat conclusion is reinforced
by the deposition testimony of Alexander Yakirevich, Pier Capitals anadie made the
decision to invest in LSI. When questioned by defense counsel, Yakisshkriowledged that
the he “understood that tigwvernmenbusiness had stopped growing in 2012” and #tated
that “[a]s a story, we expected betlobviously you want both businesseretail and
government businessto contribute and not, you know, slow downYakirevich Dep. at
120:16-13 (emphasis added)

In support of their argument that Pier Capital knew that retail margidd wot grow,
the defendnts point to severaf the alleged partiadorrective disclosures, with which
Yakirevich was familiar First, the defendantsite Mr. Rallos statemenat a conferencen June
22,2012 “suggesting that margirsthe paceof margin expansion would not be as robust going
forward.” Yakirevich Dep. afi43:13-16. In testifying about Mr. Rallo’s statement, Yakirevich
stated that he “understood” from Mr. Rallo’s statements that “the giae®rgin expansion
would not be as robust,” but that tid notbelieve “that it was going to stop.fd. at 143:14-15,

152:15-16. Thus, as the plaintiffs allege, Mr. Rallo’s statement conveyed aajeedr

42



possibility of margin decline, but no particulars, and nothing about the d@tsibn, which in
other statements was touted by the defendénts.

The defendantalsopoint to Yakirevich's testimony aboaih email his colleague
receivedfrom an outside analyst and forwarded to Yakirexdioncerning a June 2012 report by
Off Wall Street Consulting Group. Defs.” Opp'n Pls.” Mot. ClasstCGd 26. The email stated
inter alia, that “margins ifthel commercial business are lower than people realize, therefore
they are ulikely to drive results. Id. Yakirevich respondetb the emaiby noting thait “d[id]
not appear to be raising any new issues with the story,” and that “the originghmemeshesis
stil appears to be intact,” Defs.” Opp’'n Pls.” Mot. Class Cé&it. 33, Yakirevich Email (dated
July 2, 2012), ECF No. 82 Yet, the fact that Pier Cagditwvas aware to some extent that retalil
margins would not continue to grow does not distinguish NNERF from other putatg cla
members. Indeed, NNERF fits neatly within the putative class #icoperative complaint in
this case acknowledges that fflapugh Defendants periodically disclosed the fact that, over
time, they expected margin growth to slow, they did not fully disclose theteofteor reasons
for, these challengé's.Am. Compl. 64; accord, e.gid. 111 (“Although Defendants finally
disclosed the fact that, over time, they expected margin growth to slondidheot come
anywhere near the necessary level of candor with investitimately, deteriorating margins
was a tremendous problem, . a fact that Defendants were keenly awarbut stubbornly
refused tadequatelyisclose’ (emphasis added))d. 168 (“Although as far back as 2012

Defendants mentioned that margins could impact Liquidity’s balance shbetriear term,

3 Notably, moreoveryakirevichtestified that he was notpresentat the conference at whidkelltrmade
the relevant statements, and therefore “do[es]n’'t know exabdy [Mr. Rallo] said.”Id.at 143:13+12. Further,
when asked by the defense counselwhether he “view[ed] thelmaisere were worries about margins going
forward and that that statement came fromthe CFO” as “newriafam,” Yakirevich responded, “to me, it was
new information.”ld.at 144:9-17. Thus, evenif Mr. Rallo’s statements gave Pier Capita¢sodtation that

retail margin growth would decelerate, Yakirevich's testimemgygests that Pier Capital was unaware of “worries
about margins” whenfirst purchasing shares of LSl in Jar204.2.
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these were belated and spédaled general referendbat hardly revealed the truth regarding

the known impact of competition on margins and profitaliity*

(b) Pier Capital Was Not Indifferent to
Retail Margins

The defendants’ second contentiethat Pier Capital sold its stock in LSI for reasons
unrelated to retail division margins, Defs.” Opp’n Pls.” Mot. Classt. at 2428—is undercut
by the recordand, even if it were true, would not @sepositive The defendantéirst point to an
emailthatY akirevich senbn October 16, 2013t the same time he sadmeof Pier Capital's
LSI stock, in which hevrote that “[w]hile we continue to like the lottgrm growth story behind
[LSI], we are concerned about the cyclical deceleration in GMV growirefs.” Opp’'n PIs.’
Mot. Class Cert.Ex. 35,Yakirevich Email(dated Oct. 16, 20)2at PIER_019271, ECF No. 82
7. This emalil, however appears to explain why Pier Capital was scalingtda1% interest in
LSI from its thercurrent 2.3% interest. Althougine email consists only of a single sentence,
the subject line reads “LQD¥ seling to 1% scap smitl. I1d.1> The email is addressed to other
employees of Pier Capitald. During Yakirevich’sdeposition, defense counsel inquired about
the October 16, 2012 email, asking “[a]nd the reason you are seling [thédi8Ekis because
of concern about deceleration in GMV growth trends?” Yakirevich Dep. at 2392:10
Yakirevich responded: “So, #te time we owned an oversizedsition. ... And things ha[d]
been decelerating. Then basically, we are saying is that we need to redekgosure.”ld. at

259:14-21. Regarding Pier Capital's “oversized posttiam LSI, Yakirevich explainedhat

14 The defendants also take issue lite plaintiffs claimthat LSI's November 29, 2012 earnings report

constituted a corrective disclosws&cethatearnings report was issued one day after Pier Capitalslalsitis hares
of LSI. Defs.”’Opp’'n Pls.”Mot. Class Cert. at 27. Accordintig defendants pres®jer Capital (and thus
NNERF) has no loss attributable to that repaid.” The defendants say nothing further about the legal signiie
of this fact. The defendants als o cite no caselaw indicating that a leadfpiatypical if it did not suffer a direct
loss fromevery single alleged misrepresentation.

5 “Scap smid” refers to Pier Capital's “small cap” portfolio.kiravich Dep. at 260:1719.
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“[tlypically, we own between 75 and 100 names in a portfolio. | mean, otegtra to

establish 1% positions.”ld. at 33:+3. Thus, the email on which the defendants so heavily rely
appears to suggest that, at least in part, the sale of LSI stock down toositlé may have
beensimply in keeping with Pier Capital's “typical[]” practicén addition, given the plaintiffs’
allegations that, at the time of the October 2012 sale, LSI was pumpimgatket with

incomplete information about the retdiision, one would not expect Yakirevich to choose to
sell based on that information.

The defendants alsgte Yakirevich’'s testimonythat Pier Capital decided to sell LSI
because “thre w[erejguestions about thgovernmenbusiness.”Defs.” Opp'n PIs.Mot. Class
Cert.at 28(emphasis in original) From this testimony, the defendants speculate that ‘[ijt was
this factor, anshotany undisclosed facts or trend concerning retail margins, sales or praguct m
that prompted Pier Capital to sell its LSI shares nearly two yedose the May 8, 2014
announcement that supposedly revealed the truth about the Retail Divikibrigmphais in
original). Yakirevich’s testimony simply does not establish that retail marging iwetkevant to
Pier Capttal's investment decisions, and that if the truth had beenaeyvPa@r Capital would
have been indifferent to it. In any evevigkirevich testified that there were concerns about the
government business at the time, and that this was bfthe factors that basically impact[ed]
the company’s abilty to grow,” Yakirevich Dep. at 128:2 (emphasis added)

In sum, the defendants’ argumetitatPier Capital was not misled by the defendants’
alleged misrepresentation fail, and NNERF is not atypical.

(c) NNERF Suffered an Overall Loss
Notwithstanding Pier Capital's Gain

The defendants also contend that NNERF cannot represent a class of peapkfahed

a loss by investing in LSI becau$gt is undisputed that Pier Capital's investment in LSI
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yielded a $69,270 profit for NNERF.Defs.” Opp’n Pls.” Mot. Class Cet 28; see also
Yakirevich Dep. at 95:915. In total, Pier Capitalearned over $1.6 million on LSIYakirevich
Dep.at 304:22305:18. Thus, according to the defendants, NNERF has not suffered the same
injury as the rest of the putative class, and so is an atypical reprdgerfeeDefs.” Opp’'n

Pls.” Mot. Class Cert. at 289. The plaintiffs respondthat “[t] his argument borders on the
disingenuous, for, as Defendants well know, despite making a small profitHeo@lass Period
trades made on its behalf by Pier Capital (one of its investmantgers), the NNERF as a
whole suffered a devastating loss of $526,422 based on its’ overall LSl tradgstieirClass
Period” Pls.” Omnibus Reply at 20.

The defendants do not dispute that the NNERF suffered an overall loss through its
investments with LSINNERFs small profit through one of its investment advisors, while
suffering an overall loss, ismainor factual variationthat does not defeat typlta The
defendants do not cite any cases to the contrary, and indeed, appear to conoanie lige
arguing that “fw]lhere théead plaintiffmakes a profiduring the class period, ‘he has not
suffered a loss, his claim fails, and he is not a typeptasentative of his class.” Defs.” Opp’'n
Pls.” Mot. Class Cert. at 28 (quotiig re Organogenesis Sec. Litig41l F.R.D. 397, 403 (D.
Mass. 2007)).In other words, the caselaw relied upon by the defendants focuses on the lead
plaintiff's overall expeience with the stock-not the performance of the individual investment
advisors acting on behalf of the lead plaintiff.

In an analogous cadble plaintiffinvestor had invested through two investment
advisories, one of which had purchased shares of the defendant’s stock duringstperds
and one of which had noSeeRosen v. Textron, In&69 F.Supp. 2d 204, 208 (D.R.l. 2005).

The plaintiffs in that caseoncededand the court agreethat “only purchases by” the advisory
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who made investments during the class period would be “in isdde.Here, the defendants
may wish to challenge which purchases of LSI stock are in issue, butalitiypihallenge is
unavaiing Notably,other class membersay very well havédookeda profit on particular
trades or during particular time periods, eifehey suffered overall losses. That Pier Capital
profited from a small portion of its investment is not sufficiently anomsatoaffect adversely
NNERF'stypicality.16
3. New South

The defendants argue that “NNERF is also subject to unique defenses based on the
testimony of its second investment advisor, New South.” Defs.” Opp/nMtis Class Cert. at
29. Echoing their arguments with respectto Van Berkom and Pier Capitdéftmehnts assert
that unlike other investors, New South (1) “was not misled by or about any of the purported
material misstatements that form Plaintiffs’ core theory of fréved¢ause “retail marginsnd
organic growth were not material to New South’s investment decisi@gh;had nearly a dozen

private calls and meetings with [LSI's] senior managememd (3) “purchased LSI shares

16 In asimilar vein, thelefendants assert that Pier Capital is atypicalbecauseit gaonetoss causation,
i.e, that itslosses are attributable to the fraud. In particthardefendants contend that Pier Capital cannot “recoup
any price decline thatoccurred after Nobem28, 2012 because it no longer owned shares and thug canno
demonstrateloss causation.” Defs.’ Opp'n Pls.” Mot. Clast &t 28. Forsupport, the defendantsloite Flag
Telecom Holdings, Ltd. Sec. Liti§74 F.3d 29 (2d Cir. 2009), in whichiarandouttraderthatsold months before
the alleged corrective disclosure was deemed atypical and inéelemaitherefore not permittedserve as a class
representatived. at 41. In re Flag Telecom Holdingbowever, was decided on its uniguetf&awhich are not
presentin the instant case. In particular, the plaimiffsre Flag Telecomm Holdingselied on a “leakage”
theory to establish loss causatioe, that“the truth regarding Flag’s financial condition bregdeak into the
market priorto the February 13, 2002 announcement gt value of Flag common stock to declirsdnce the
plaintiffs had sold their stk shares priorto the end of the class period on February 13,200240. The Second
Circuit held that the plaintiffead‘failed to demonstrate thatany of the information that ‘leaked the market
priorto February 13,2002, revealed the truth with regpethte specific misrepresentations allegdd.; accord
Silversman v. Motorola, In259 F.R.D. 163, 171 (N.D. lll. 2009) (noting thatthedeicCircuit inin re Flag
TeleconHoldings‘did notreject the leakage theqrgr s&). Here, in contrast, the defendaahitsnot conteghat

the partial correctig disclosures identified by the plaintifishe June 22, 2012 statementby Rillo, the July 2,
2012 Off Wall Street report, and a September 12, 2012 trppmecting reduced earnings estimatgmve some
indication that retail margins were deteriorating butditreveal the fullextent of thdécline.
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because it believed that the market for LSI stock wesSicient.” 1d. (emphasis in original).

Each of these arguments is addressed in turn.

(a) The Retail Division Was Not
Irrelevant to New South’s Investment
Thesis

First, citing testimony by Alexander McLean, New Soutlgsrtfolio managewho
oversaw LSI investmentshe defendants contend that New South’s investrnimeh6I was
premised on the DoD contract athdtthe performance of the retail division was irrelevalat.
at 30("New South’s investment thesis was destroyed by the results of the Do@natmot
revelaton of any hidden problem with the Retail Division.”)ndeed, “New South began to
iguidate its LSI holdings almostraonth befor¢he final May 8, 2014 corrective disclosure.”
Id. (emphasis in original). The defendants focus on McLean'’s testimony abo@ctober6,
2014 quarterhjetter to inestors, issued after LSI's final May 8, 2014 corrective disclosaumd
argue that this letter “confirm[s] that its decision to sell had nothingithoRetail.” Id.

The letter in question states thiaat NewSouth’'s “initial experience with [LSI] was
quite a prosperous one,” McLean Dep. at 217:26, but [spveral issues surfacétht were not
accounted for in the due diigence process, including more unprofitable accoongxpeated,”
a statement whicheferred to LSI's Golndustry acquisition the commercial capital assets
division, id. at 217:#15. The following paragraph of the letter states that “more recentketba
with the DoD surplus contract wil be of longer lasting detrimemtl’at 219:3+6 (referencing
LSI’s loss of the roling stock options contract to a competitor). The deferel@phasize that
this letter, issued after the full truth came to light, “had nothing to doRttail” Defs.” Oppn
Pls.” Mot. Class Cert. at 3@pmpareMcLean Dep. at 205:2P06:3 (“Q: And was that decision
[to sdl LSI stock] primarily driven by the loss of a DOD contract, as weudised? A: That

was—that was definitel—a major part of our decision.”)During his deposition, McLean
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testified that the Igs of the contract “was definitely—ea major part ofour decision.” (emphasis
added)). Yet, just because New South sold its LSI stock upon the loss a@DheobBtract (and
attributed its sale to the loss of that contract) does not establisRheha®out was indifferent to
the alleged fraud or the health of the retail division, and the defendantsirpleadduced no
testimony to that effectCompare Capital Guardiari83 F. Supp. 3d at 46€éhé Basic
presumption was rebutted because the defendaregndj had established that the plaintiff was
“indifferent to the fraud”).

The defendants also note thiatApril 2014, following LSI's loss of the DoD contract,
New South revised its modethich “showed LSI's EBITDA growth going tnegative23.8% in
2015 and projecting aegativeEBIDTA in 2014.” Defs.” Opp’'n PlL’s Mot. Class Cert. at 30
(citing McLean Dep. at 72:336). Atthe same time, this revised model “contained no change
in New South’s estimate for the Retail Division,” and, accordinghg dtear that “all of the
positive year over year growth projections in the New South model wereedimrshe loss of
one DoD contract and the increased costs associated with the DoD conttag¢tetyenot
anything to do with the retail division.”ld. (citing McLean Dep. at 205:3206:3). This model
does not prove as much as the defendants suppose. Although the model indicatedodsabt
the DoD business was catastrophigoes not indicate that the retail division was irrelevant.

The defendants next assert that New South was not misled about competitasebec
McLeanknew about LSI's two major competitors, including Iron Planet, which outbldfdrS
the DoD contract.ld. According to the defendants, “[a] Plaintiff cannot pogsi@present a
class adequately, much less be typical, if its own investment maigtgautfcontradicts claims
about the falsity of a statement that ‘when you look to the competition, ishatet of it, but it's

not very formidable.” 1d. at 31 (quoting Am. Compl. §65). The defendants mischaracterize
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McLean’s testimony. McLean did not testify that the competition was noidiioi@ but rather
that “at the time we thought that Liquidity Services had advantages over their competition.”
McLean Depat 204:79 (emphasis added). Thus, contrary to the defendants’ argument,
McLean did not concede in his deposition that LSI's competition was lgctuatl very
formidable,” but rather thagt the time presumably based on statements by LSI management,
McLean was under the impression that LSI had a competitive advantage.

The defendants further argue that New South measiisled about LSI's retail margins
and organic growth. Defs.” Opp’'n Pls.” Mot. Class Cert. at 31. Againjefendants twist
McLean’s testimony and misunderstand the plaintiffs’ allegatiofer example,he defendants
state that, “[flar from being misled that margins would improve,by June 21, 2012, McLean
expected that LSI's margins wouttrop by 100 to 150 basis points.Id. (emphasis in original)
(citing McLean Dep. at 136:93). Yet McLean’s testimony on this pomtiggestghat he
understood that margins would drop 100 to 150 basis piote the Go/Doe integration,”
McLean Dep. at 130:34.7, which occurredhotin theretail division, but in the commercial
capital assets divisiond. at 129:48. Likewise, the defendants point to McLean'’s notes, dated
July 16, 2013jd. at 179:1213, from what appeared to be an earnings icaljt 180:5. The
defendants assert thatMean’s notes from this call “reflect discussion about ‘many disruptions
in retail.” Defs.” Opp’n Pls.” Mot. Class Cert. at 31 (quoting Mealn Dep. at 180:327). Yet,
the full notation reads “[m]any disruptions in retaithe past McLean Dep. at 1813-14
(emphasis addedjather than any statement about retail margins ifutioee. Moreover, when
defense counsel asked McLean whether his notes referred to “something tbaidvwaasthe

earnings call,” McLean responded, “l don’t remember,” and defense couhselt giress
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further. Id. at 180:1516.17 As the plaintiffs point outnoreover,much of the other evidence
marshalled by the defendants concerns margins in general rather tHamanefias in particular.
The defendantsaffort to show that “McLean understood LSI management to be issuing
warnings about the retail margins and understood that it wamildee margin growth,” Defs.’
Opp'n PIs.” Mot. Class Cert. at 31 (emphasis in original), is cemsistith the allegations in the
complaint. As noted above, the main thrust of the plaintiffs’ claintisais “[a]though as far
back as 2012 Defendants mentioned that margins could impact Liquidity’s bdtestansthe
near term, these were belated and-peftaled general refererscthat hardly revealed the truth
regarding the known impact of competition on margins and profitabilim. Compl. 68.
Accordingly, the fact that McLean was generally aware that metaigins would not continue to
grow does not render New South alog,extension, NNERF, atypical.
(b) New South’sPrivate Meetings with
LSl Management Do Not Negate
Typicality
Next, he defendantarguethat New South’s relationship with LSI management renders
NNERF atypical Defs.” Opp’n Pls.” Mot. Class Cert. at 3RicLean testified that he met with

LSI management, including Messrs. Angrick and Rallo, before the imtiastment was made,

McLean Dep. at 3687, and “periodically” thereafteid. at 39:2-5.

o The defendant@ls o citeNew South’s reaction to third quarter 2011 earnings resftes,the release of

which LS| management warned that“margins may be squéezeching quarters as consumerakness pressures
volume and value of retailgoods sold” in LSI's marketplaces. MtDegp. at 111:1P2. McLean testifid that
one of New South’s “takeaway|[s]’was that “margins were]jgaing up, at this point in time, for [LSI's] retail
business.”ld.at112:5-13; see also idat112:14-17 (“Q: All right. But that’s what you understood manageite
be doing, is issuing a warning aboutretail margins? ArYe%his evidenctalls short oestablishinghat New
South was not misled about margjin the retail division. First, LSlissued this statement in RCAM, eight
months before the start of the class period. Secondythigsing” appeared ipublic materialissuelly LSI, and so
cannotformthe basis of a unique challenge to New Saeti#aceas opposed to allinvestors, with accessto
public information.
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“The presumption of reliance may be rebutted if a @sehof stock relies on non
market information that is not generally available to the public and, therafot available to the
unnamed class membersBeach v. Healthways, In€iv. No. 3:080569, 2009 WL 3245393, at
*3 (M.D. Tenn. Oct. 5, 2009) As the defendants acknowleddegwever McLeantestified that
New South “w[as] not provided with material Rpablic information” n its private meetings
with LSI. Defs.” Opp'n Pls.” Mot. Class Cert. at 3lhdeed, when asked whether “New South
ha[d] any no-public information about Liquidity when it made investment decisions, at any
point, to purchase Liquidity stock,” McLean responded, “[n]ot that I'm awhteMcLean Dep.
at 321:15. The defendants nevertheless argue that NNERF's typicality is desbeyause
“New South admitted that its decision to invest was influenced by itdgonmaetings and
discussions with manageméntDefs.’ Opp’n Pls.” Mot. Class Ceut 33 The defendants rely
on Beck v. Status Game Corf995 WL 422067, at *4 (S.D.N.Yuly 14, 1995), in which the
court heldthat a putativeclass representativeas atypical because heuld be subject ta
unique defense ifight of his testimony that private meetings with the defenaidloenced his
decision to buy the defendasitsbck Beck however, is simply not the majority rule, as
explainedsupra1® Solong as insider information was not divulged during the private
meetings—as is the case here, in light of McLean’s unrebutted testirtny NNERF will not

be subject to a uniqudefense on this basisSee, e.gln re Intuitive Surgical2016 WL

18 Indeed, the caselaivat may be read to supptite defendants’ positiontends to be oldee, e.gGrace

v. Perception Technology Coypi28 F.R.D. 165, 169 (D. Mass. 1989 is beyondreality to suggest thatany
potential shareholder could meet with corporate offiteedis cuss information that walsssady available to the
public. Personal contact with corporate officers and s pecial messdiriye company will rendepéaintiff atypical

to represent the cla¥s whereas more recent caselaw indicates that private meetings diieieérgpon their own,

to subjecta plaintiff to unique defensésirther, although onfirst blusbraceappears to hold that private megs
render a plaintiff atypical, the court in that case operatelgr the assumption that private meetings could neverb
cabined to exclusively public informatie+ras the defendants have conceded s the caseSesiBefs.’ Opp'n Pls.
Mot. Class Cerat 32 (acknowledging thatneither New South nor Van Berkeraprovided with materialnen
public information in these meetings”).
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7425926, at *“The fact that certain of Plaintiffs’ investment managers met vidiaf¢ ndant]

on occasion does not, without more, render [Plaintiffs] atypical of the pomisss.); O'Neil

v. Appe] 165 F.R.D. 479, 492 (W.D. Mich. 1996E&ch plaintiff has filed an affidavit

indicating that he did not rely upon any information that was not a matter of pebtird. It

often happens that purchasers rely upon statements by brakethatbrokers have some level
of access to corporate officialslhis, without more, is insufficient to find a class representative
to be atypical. (citing Kilpatrick v. J.C. Bradgord C9827 F.2d 718, 724 (11th Cir. 19873))

(c) New South’s InvestmenStrategy Does
Not DefeatNNERF's Typicality

Finally, as with Caissgthe defendants argue tiINERFis subject to a uniqueefense
because New Soutivas a “value investorandinvested based on the notion that “the market for
(and thus stock price of)3l wasinefficient,” which rebuts th&asicpresumption of reliance.
Defs.” Opp’'n Pls.” Mot. Class Cerat 34 As a general matter, New South questions the notion
of efficient markets, teling clients thatvestment markets are neither rational efiicient,”
and the “concept of market efficiency is completely invaliMcLean Dep. at 29221, 2944
295:9. In making investment decisionslew Southconstructsts own modefto determine a
value for the compary McLean Dep. at 44:221. New Suth invests in companies itHinks
are trading at significant discounts to what [New South] determitiedg]true intrinsic value
per share to be.1d. at 45:9-12. McLean testified thalew South“did not think the market was

accurately pricing the vaduof [LSI].” Id. at 285:5-13.

19 The defendants also argue that New South is subject to wedpreses because New South “proposed
businessstrategiesit§l.” Id.at 33 (citing New South’s proposalthat LSl acquire Gasty and that LSl engage
FedEx as a clientEven if true, the defendants do not explain why this faelévantto the claims in this suit, nor
doesShiring 244 F.R.D. at 314, théngle case the defendants cite, hold thata securities plardiff pical because
the plaintiff proposed business strategies to the deiénda
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As explained above with respect to Van Berkom, a plaintiff's statasvakie investor is
not, in and of itself, sufficient to rebut tBasicpresumption. See Halliburton 11134 S. Ct. at
2410-11; Willis, 2017 WL 106349, at*7;In re Diamond Foodg295 F.R.Dat252 (noting that
“courts have routinely rejected” the argument that institutional invesitorsstment strategies
subject them to unique defenses concerningBtd®cpresumption and collecting cases). Here,
moreover, although New South utiized a sophisticated model in determihiathev to invest in
LSI, McLean testified that there was “actually .a line item in [his] model for margins,”
McLean Dep. at 51:H13 and, to derive input values for its model, New South looked at
historical information and “evaluated how the company had been growing in the nmhSt/heat
sort of margins they could dod. at 51:310. Amongthe metricsconsidered byNew South
“top line growth,” which in this case was GMV, and “cash flow margingte viewedas “the
most important ones.Id. at 51:1752:4. New South’s investment analysis was based on
publically available information, such as *k8, Qs, proxy statements, previaus earnings
releasedand] conference call transcripts Id. at 43:15-20. Accordingly, the defendants cannot
dispute that public information concerning margins factored into New Soutiuslsnand
resultant investment decisions with respect to LSI,Newt South’s investment strategy thus

does not subjediNERFto unique defense®

20 In addition to the nomeliance argument, the defendants contend thas€aisd NNEREBre atypical
because “they are subject to [ unique defenses and argpuimerjury about spoliation.” Defs.” Opp’n Pls.” Mot.
Class Cert. at 35. Accordingto the defendants, Caisse ditstiaiit Van Berkomto preserve documents
concerning LSI, andeither New South nor Pier Capitalreceived a preservatiorerfatic NNERF, creating a
possibility that highly material documents fromthe intirest advisors have been lokt. at 35-36. As a threshold
matter, the caselaw cited by the defendantsipsitaparties obligations to preserve evideremot the
preservation obligations of third parties, like Van Berk Pier Capital,and New Sout8ee idat 35n.15 (citing
Falcon v. Philips Electronics N. Am. Coyf04 Fed. App’896, 897 (2d Cir. 2008)-ortress Bible Church v.
Feiner, 734 F. Supp. 2d 409, 521 (S.D.N.Y. 20HGjd, 694 F.3d 208 (2d Cir. 2012)). In any event, as the
plaintiffs point out, Pls.” Omnibus Reply at 21, the defentsla poliation argumentappears to be predicated onthe
testimony of Yakirevich, who testified that he persorfaliyt learned of the litigationin 2016, Yakirevich Dep. a
46:16-22, and McLean, who testified thathe neverreceived aliigaold notice, McLean Dep. at 33:218. In
fact, however, NNERF sent litigation hold notices to repriedimes at both Pier Capitaland New SousieePIs .’
Omnibus Reply, Ex. 27, Document Retention Letter romRRNE Pier Capital (dated Oct. 22, 2014) at
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In sum, then, each of the defendants’ arguments concerning-ksedcplaintiffs’
typicality fails, and certification is not precluded under Rule 23(a)[Be defendants also
argue, however, that certification is improper becausedfead plaintiffs cannot satisfy Rule
23(a)(4)s adequacy requiremerwhich argument is addressed below.

d. Adequacy

Rule 23(a)’s final requirement is thaputativeclass repesentative “fairly and
adequately protect the interests of the clag&D. R. Civ. P.23(a)(4). The D.C. Circuit has
recognized two criteria for determining the adequacy of representatiorthé Inadmed
representative[s] must not have antagonistic or conflicting interestgheitunnamed members
of the class,” and (2) “the representative[s] must appear able to vigouskcute the interests
of the class through qualified counseHoyte v. District of ColumbiaCiv. No. 1:1300569,
2017 WL3208456, at*4 (D.D.C. July 27, 201@uoting Twelve John Does v. District of
Columbia 117 F.3d 571, 575 (D.C. Cir. 1997)). To comport with “[b]asic consideration[s] of
fairness,” Rule 23(a)(4) “require[s] that a court undertake a stringent arugntexamination
of the adequacy of representation by the named class representativesageallof the ltigation
where absent members wil be bound by the teyutigment.” Keepseagle v. Vilsack02 F.

Supp. 3d 205, 212 (D.D.C. 201f&)uoting Nat'l Ass’n of Reg’l Med. Programs Mathews551

LSI_NNERF_0000008, ECF No.89id., Ex 52, Document Retention Letter from NNERF to New Southe@at
Oct. 22, 2014) at LSI_NNERF_0000006, ECF Ne9890n the other hand, the plaintiffs do notclaimto have sen
a litigation hold letterto Van Berkom. Nevertheldss,defendants have pointedo particular oeven

generalized shortcomings in VanBerkomor Caisse’s gty for example, by identifying the types of documents
that the investmentadyvisors failed to produneleed, as the plaintiffs pointout, the three advisooésdively
produced 101,626 pages of documents, and “[t]he fact thistbstment managers’ productions include
contemporaneous handwritten notes frommeetings witmb8hgers at least three years prior underscores how
thoroughthose productions were.” Pls.” Omnibus Repl2.aFhally, the defendants have made no attemptto
explain why such a spoliation defense would constitute tian a minor variation between thelead plaintiffs

and the remainder ofthe class.
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F.2d 340, 34445 (D.C. Cir. 1976)) As he Supreme Court has obserihg, Rule 23(a)(4)
“adequacyof-representation requirement ‘tends to merge’ with the commonality andlitypica
requirements of Rule 23(ayhich ‘serve as guidepostsfor determining whether a class action
should be maintained and whether the class representative’s claim andarasad'so
interrelated that the interests of the class members will be fairly aophaly protected in thir
absencé. Amchem521 U.S. at 6261.20.

The defendantsontesthe lead plaintiffs’adequacy in two ways. First, they ardgbat
because typicality and adequacy are interrelated, the atypical lead plziatiifet adequately
protect the interests ofass memérs. Defs.” Opp’n PIs.” Mot. Class Ceut 17. Given that the
plaintiffs have established typicality, this adequacy chalenge fagxond, thelefendants
contend that the lead plaintiffs are inadequate representativessbdabay “have fiaquished
control of this litigation to class counsel’ and have insufiiciinowledge of the litigation.ld. at
37. For support, the defendants cite deposition testimony fromRuke(30)(b)(6) designees of
Caisse and NNERF to demonstrate thaidesignees had limited knowledge of the merits of the
case, and the fact that they were contacted by lawyers and asked if theyikeaddserve as
class representatives$d. at 37-39.

The adequacy requirement does not require class representativieteoléygal
proceedings, nor dodésmandate that representatives have intricate knowledge of complex legal
claims SeeThorpe v. District of Columbi&803 F.R.D. 120, 151 (D.D.C. 201&Rule 23(a)(4)
does not require either that the proposed class representatives have legaddenawla
complete undestanding of the representatsa®ole in class litigation); New Directions
Treatment Servs. v. City of Readidg0 F.3d 293, 313 (3d Ci2007) (“A class representative

need only possess a minimal degree of knowledge necessary to meet the adequady’standa
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While the lead plaintiffs’ involvement in ltigation can be considered urgeatequacy prong,
“only a ‘total lack of interest and unfamiliarity with [the] suit would be sigfit grounds to
deny plaintiffs’ motion [to certify class]. Harris v. Koenig271 F.R.D. 383, 391 (D.D.2010)
(quoting In re Newbridge Networks Sec. Liti§26 F.Supp. 1163, 1177 (D.D.Q996)).
Particularly in complex caséthe qualfications of class counsel @@nerally more important
in determining adequacy than those of the class representatideat 392 (quotingln re Avon
Secs. Litig.No. 91cw2287, 1998 WL 834366, at*9 (S.D.N.Y. Nov.30, 1998)ndeed,
“[c]ourts rarely deny class certification t¢ime basis of the inadequacy of class representatives,
doing so only in flagrant cases, where the putative class represent&plag an alarming
unfamiliarity with the suit, display an unwilingness to learn about tots ianderlying their
claims, or @ so lacking in credibility that thegre likely to harm their caselh re Facebook,
Inc., IPO Sec. & Derivative Litig312 F.R.D. 332, 345 (S.D.N.Y. 201&)uoting In re Pfizer
Inc. Sec. Litig.282 F.R.D. 38, 51 (S.D.N.®2012)).

This is not such aflagrant case.Contrary to the defendants’ depictioBaisse and
NNERF have demonstrated a reasonable level of knowledge and intereshgetiasditigation.
Caisses$ designeePaul Eric Naugdstated that the claims involve statements that arecaudlgig,
in terms of organigrowth and in terms of margins that were too resy] the competitive
situation of the company wamt as great as portrayed [l managemetfit. Defs.” Opp’n
Pls.” Mot. Class CertEx. § Deposition of Paul Eric Naud at 108-14, ECF No. 817. Naud
also demonstrated knowledge of the general roles and responsibilities of ietts pland
stated that Caisse was regularly meeting with counsel and staying updatedcasd.d. at
256:5-21. Similarly, the NNERF's 30(f) designee, Tonya Anne O’Connell expressed

knowledge that the “claims in this case [are] on the retail side wliguieity claimed that the
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retail business was doing very webDefs.” Opp’n Pls.” Mot. Class CeyiEx. 7, Deposition of
Tonya AnneO’Connell at 74:22-24, ECF No. 88. She also demonstrated basic knowledge of
the status and procedural history of the lawsldt.at 29:2-17. Thus, Caisse and NNERF, who
have alreadgatisfied the PSLRA'’s requirements &ppoinment aso-lead plainffs, seeOrder
Appointing Lead PI. & Approving Selection of Cound®ve sufficient knowledge and control
of the litigation tomeetthe adequacyequirement. Accordingly, all four Rule 23(a)
requirements areasisfied.
2. Rule 23(b) Requirements

In addition to satisfying all four Rule 23(a) requirements, a party seeking to/certiass
must meet the requirements set out in one of Rule 23(b)’s subsectiore, thddead plaintiffs
rely on Rule 23(b)(3), which requires thguéstions of law or fact common to class members
predominate over any questions affecting only individual members, and thas aatlas is
superior to other available methods for fairly and efficiently adjudgathe controversy
While the defendants do not contest that the plaintiffs have demonstrated ttariyué the
class action in this case, the defendants argue that the plaintiffandtaestablished that
common questions of law or fact predominaféne twoprong of the Rule 23(b)(3)nquiry are
addressed in turn.

a. Predominance

To demonstratéhat common issues predominate over individualized issuplintiff
need not “prove that each ‘elementha claim is susceptible to classwide proof.Amgen 568
U.S. at 469 Rather, the predominance inquiry “tests whether proposed classes arerghyffi
cohesive to warrant adjudication by representatiohnichem521 U.S. at 623 This calls upon

courts to give careful scrutiny to the relation between common and irdivgrestions in a
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case. Tyson Foods, Inc. v. Bouaphak&86 S. Ct. 1036, 1045 (2016JAn individual question
is one where ‘members of a proposed class wil need to present evidetnearidsgfrom
member to memberyvhile a common question is one wléthe same evidence will suffice for
each member to make a prima facie showing [or] the issue is suscaptigleeralized, class
wide proof” Id. (quoting 2 W. RubensteinNEWBERG ONCLASS ACTIONSS 4:50, pp. 19697
(5th ed. 2012) (internal quotationarks omittey). The predominance inquiry turns tmhether
the common, aggregati@nabling, issues in the case en@re prevalent or importarthan the
noncommon, aggregatiedefeating, individual issues.ld. (emphasis addedhternal quotation
marks omitted);accordin re Petrobras Sec862 F.3d 250, 268 (2d Cir. 2017)P]redominance
is a comparative standaril.”Critically, “[w]hen ‘one or more of the central issues in the action
are common to the class and can be said to predominate, the action may be domsipere
under Rule 23(b)(3) even though other important matters wil have to be triedte§pauch as
damages or some affirmative defenses peculiar to some individual claggmsiénmryson
Foods 136 S. Ct. at045 (quoting 7AA C. Wright, A. Miller, & M. Kane ,FEDERAL PRACTICE
AND PROCEDURES 1778, pp. 12224 (3d ed. 200%)

In this case, thelaintiffs have established that the central questions of “(i) whether
Defendants intentionally or recklessly made materially false asidading statements and/or
omissions; and (i) whether such false and misleading statements and®ipmsnicaused the
members of the Class to suffer damages as a whole” can be answarghl tommon evidence
Pls.” Mem. Supp. Class Cert. at 13. Tledeshdants arguéoweverthatindividualized damages
guestions predominate over these common gquestibhs.gaintiffs retained Chad Coffmaio
prepare an expert report addressinger alia, “whether the calculation of damages in this matter

aresubject to a common methodology under Section 1Q(band SEC Rule 166.” Id., Ex. 2,
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Expert Report of Chad Coffman (“Coffman Rep.”) at § 1, ECF Net.6lh addressing the
damagesssue Mr. Coffman began by stating that he had “not been askealdolate classvide
damages in this action,” since damages “will be subject to furtheavdisc” 1d. {77; see also
In re Rail Freight Fuel Surcharge Antitrust Litj¢z25 F.3d at 252while the plaintiffs need not
“be prepared at the certification stag demonstrate through common evidence the precise
amount of damageascurred by each class member, the common evidence [must] show all
classmembers suffereslomenjury” (emphasis in original(internal quotation marks omitted))
Mr. Coffmaris report explainsthat the “standard and wslkttled formula for assessing damages
for each class member under Section 10(b) is theofepbcket’ method, which measures
damages as the artificial inflation per share at the time of purchasbdeaxifical inflation at
the time of sale....” Coffman Rep. 7. According to Mr. Coffman, “[the methodology and
evidence for establishing the artificial inflation per share in thékahgrice on each day during
the Class Period is also common to the ciagbcan be measured clagsle.” 1d. 178. Most
commonly, experts “quantify artificial inflation” by “perform[ing] an event study thagasures
price reactions to disclosures that revealed the relevant truth concealedaliggbd material
omissions ad/or misrepresentations.ld. Such a study “would be common to the class.”

Id. Damages for any given class member would be determined “formulaicallgbrigjdering
“the investor’'s purchase and sale history for the security, which is rgutivalilable from
brokerage statements and/or other documents that provide evidence ibésecansactions.”
Id. In sum, then, Mr. Coffman concluded, “based on [his] expertise and experiettazeims of
similar matters and understanding the nature of the claims inahs,” that damages “are

subject to a welettled, common methodologyat can be applied to the class as a whold.”
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The defendants advance two argumenikal of Mr. Coffman’s report first, that Mr.
Coffman’s report does not adequately demonstrate that damages are capahblsuoémment on
a classwide basisand second, that Mr. Coffman failed to explain how the plaintiffs’ damages
methodology is consistent with its theory of liability anch€asures only those damages
attributable to that theory. Defs.” Opp’n PlIs.” Mot. Class Cert. at 41 (quoti@pmcastCorp.v.
Behrend 133 S. Ct. 14261432-33 (2013). Given that the defendants’ arguments are
predicated orComcasta review of that decision is helpful.

Comcasinvolved claims by Comcast subscribessekingdamages for alleged violations
of the federal antiust laws. 133 S. Ct. at 1428. The question presented was whether the
class of subscribers had been properly certified under Rule 23¢)¢3)whether questions
common to the class predominated over individualized questlongt 1430. The disit court
hadheld—and neither party disputeethat, to satisfy Rule 23(b)(3)’s predominance
requirement, the plaintiffs had to sho{@) that the existence of individual injury resulting from
the alleged antitrust violation (referredto as ‘antitrust irtipaeas ‘capable of proof at trial
through evidence that was common to the class rather than individual to itersgrand
(2) that the damages resulting frohat injury were measurable ‘on a clagige basis’ through
use of a ‘common methodology.”1d. (quoting Behrend v. Comcast Cor264 F.R.D. 150, 154
(E.D. Pa. 2010)). Regarding the first requisite showing, the plaiqitiposed four theories of
antitrust impact.ld. The district court credited only one of those theerif®e “overbuider
deterrencéheory” i.e., that Comcast’s actions would deter market entraats “capable of
classwide proof and rejected the redtd” at 1431. The district courtirther found thatlamages
could be alculated on a classide basis.ld. On appeal téhe Third Circuit, and again before

the Supreme Court, Comcast argued that the plesnifEcribers had not met their burden of
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proving predominance, since the plaintiffs’ damages model “did not isolatagdamesulting
from any one [of the four] theogs] of antitrust impact.”ld.

The Supreme Court began with the “unremarkable premise” that “[i|f [etifi]
prevail on their claims, they would be entitled only to damages resultingréadnced
overbuilder competition, since that is the only theafrgntitrust impact accepted for claastion
treatment by the District Court.Id. at 1433. Accordingly, “a model purporting to serve as
evidence of damages in this class actimmst measure only those damages attributable to that
theory” Id. at 1433(emphasis added)f a model measures damagestattributable to the
alleged injury, then the model “cannot possibly establish that damageseeptble of
measurement across the entire class for purposes of Rule 23(B(3)I'b be sure,
“[c]alculations need not be exact,” but “any model supporting a plaintiff's damagesncias be
consistent with its liability case, particularly with respect mdlieged anticompetitive effect of
the violation.” 1d. (internal quotation marks omitted). Gontast because “the model assumed
the validity of all four theories of antitrust impact initially advancedtbg plaintiffs],” id. at
1434, there was “no question that the model failed to measure damagesyrésul the
particular antitrust injury on kach petitioners’ liability ... [was] premised,’id. at 1433. Thus,
the proposed class had been improperly certified under Rule 23(Ii(3t 1435.

The D.C. Circuit has examingdomcasbn only one occasion. Im re Rail Freight Fuel
Surchargentitrust Litigation freight customers brought an antitrust class action agh&st
four major freightrairoad companies, alleging that the rairoads had engaged in a price fixing
conspiracyin setting their fuel surcharges. 725 F.3d at 2B8.way ofbackground, between
March 2003 and March 2004, the defendants did away with their previous policy ofrmssess

fuel surcharges only if fuel prices reached a certain level (called gefttigr “strike” price).
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See id.“Not all shippers were affectedylihis change, however, since some of the putative
class members “had entered intecedied legacy contracts with the defendants, .thereby
guaranteeing that they would be subject to fuel surcharge formulae that grtdalteer
changes.”ld. This fact ultimately proved dispositive, as explained below.

Before the district courthe certification decision “centered on the predominance
requirement, and/hether the plaintiffs could show, through common evidence, injury in factto
all class membersom the alleged pricéixing scheme.”Id. at 249. The district court
ultimately certified the class of freight customers, and the Dir€uiCgranted interlocutory
review of the certification orderld. at 251. Much of the relevafomcastnalysis omes from
the D.C. Circuit's rationale for granting interlocutory review, whiehuires,nter alia, that the
“certification decision .. be questionable.”ld. at 252 (internal quotation marks omitted). The
Court began by explaining that “[m]eetingethredominance requiremesi@mands more than
common evidence [that] the defendants colluded to raise fuel surchargé fdtels. addition,
the plaintiffs had to show that “they [could] prove, through common evidence, lthiisal
members were in fagtured by the alleged conspiracyld. (citihng Amchem521 U.S. at 623
24). Absent such a showing, “individual trials [would be] necessary toisistaliiether a
particular shipper suffered harm from the piizxéng scheme.”Id.

The customeplaintffs introduced an expert report “purport[ing] to quantify the injury in
factto all class members attributable to the defendants’ collusiveuctohdd.; see alsad. at
249-50 (describing the expert’'s methodology). The defendants argued that the expert's model
was “defective” and failed to prove that all class members had been injatest 252. The
D.C. Circuit agreed, concluding thiiie expert’'s methodology “detects injury where none could

exist,” since thalamages model yielded “similar results” for all class membeggardless of
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whether they were subject to legacy contraats,“those shippers who, during the Class Period,
were bound by rates negotiated before any conspiratorial behavior was alldgee to
occurred.”Id.; see also idat 253 (noting that the damages model “yielded false positives with
respectto legacy shippersiccordingly, the plaintiffs had failed to meet their burden of
showing a classvide injury in fact, and the D.C. Circuiaeated the class certification order.
Id. at 25253 (“Common questions of fact cannot predominate where there exists ne reliabl
means of praag classwide injury in fact.”).

The D.C. Circuit was careful to note, however, that the plaintiffsd neg'be prepared”
to “demonstrate through common evidence the precise amount of damages incurreld by ea
class member.”1d. at 252 (citingMessner v. Northshore Univ. HealthSysté@9 F.3d 802,
815-16 (7th Cir. 2012)Wal-Mart, 564 U.S. at 362)Instead, it isenough that the common
evidence“show all class members suffesameinjury.” Id. (emphasis in original). The Circuit
also explained thaZomcastwhich had been handed down in the months after the district court’s
decision, “sharpen[ed] the defendamstique of the damages model as prone to false positives”
insofar asComcastlarified that the district court must “scrutinize the evidence bejoanting
certification, even when doing so ‘requires inquiry into the merits of tira.¢lald. at 253
(quoting Comcast133 S. Ct. at 1433). The Circuit descritéaimcasas holding that
“IpJredicating class certification on a model divorced from the plsintiheory of liability ...
indicates a failure to conduct the rigorous analysis demanded by Ruléd23&e also idat
255 (“Rule 23 not only authorizes a hard look atthe soundness of statistical thatiglarport
to show predominaneethe rule commands it.”).

Against this backdrop, the defendants’ arguments predicat€dmcastre unavailing.

In passing, the defendants assert that Mr. Coffman offers only a “concéiateynent” that
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“damages in this matter can be calculated using a methodology commonciasthé’ Defs.’
Opp’'n PIs.” Mot. Class Cerat 41 (quoting Coffman Rep.7f7). Yet, as set out above, Mr.
Coffman explained how an event study could be used to ascertain the effectatiegach
misrepresentation on LSI’s stock price, and how the study dsulgpplied “formulaically” to
calculate oubf-pocket expenses for anindividual class member. Coffman R&o. ¥nlike in
In re Freight the defendants have not identified any deficiencies with this methodology, and,
even afteComcastother courts have approved of this methodology at the class certification
stage.See, e.gStrougo v. Barclays PLG12 F.R.D. 307, 32i.136(S.D.N.Y. 2016)
(* Plaintiff's proposed determination of damages by event study appears to heblevor
methodology of determining damages on a elaigle basis” (quoting Wallace v. IntraLinks
302 F.R.D. 310, 318 (S.D.N.Y. 20)4)n re JPMorgan Chase & Co. Sec. Litigiv. No. 12
03852, 2015 WL 10433433, at *7 (S.D.N.Y. Sept. 29, 2@approving the plaintiffs’experts
“propos]al] to calculate classwide, pshare damages through an event study analysis of the
stock priceinflation caused by Defendantsllegedmisrepresentations or omissionsW)allace
302 F.R.D. at 31&‘Presumably, if plaintiff prevails, class menmbevho purchased or sold at
different times during the class period will be entitled to signifigadifferent recoveries While
calculating the proper damages based on the date of purchase and sale may bé&echniplica
does not demand excessive indiadl inquiry””); In re Diamond Foods, Inc., Sec. Liti@95
F.R.D. at 252 (same)

The defendants’ second contention is that Mr. Coffman “nowhere explains,maste
underComcastwhy the ‘outof-pocket’ methodology is consistent with Plaintiffs’ the ofy
liability in this cas€’ Defs.” Opp’n Pls.” Mot. Class Cert. at 4&@mphasis in original).

According to the defendants, “[e]ven if the Court were to construe the Coniplamtas fitting
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the ‘outof-pocket’ mold,p1] Coffman’s report would still falivell short of Comcass exacting

requirements.”ld. at 42. In particular, the defendants criticize Mr. Coffman’s “unadorned

incantation” that “hemightuse an ‘event study’ sometime in the future to calculate damages.”

Id. (emphasis in original). The defendants argue that Mr. Coffman’s report is “insufficient under

Rule 23(b)(3)” and citén re BP P.L.C. Sec. Litig. (‘BP?)2013 WL 6388408, at*17 (S.D. Tex.

Dec. 6, 2013), for suppoerseeDefs.” Opp’'n Pls.” Mot. Class Cert. at-423. The defenants

misapprehendP. Contrary to the defendants’ understanding, the district co@®Pidid not

hold that an event study no longer passes muster to show that damages abireasar

classwide basis atthe class certification stage. Instead, tme simply obgsrvedComcass

clear command thatlasswide damages must hew to Plaintifffieories of liabilty. BP, 2013

WL 6388408, at *16seealsoid. at *17 (‘Plaintiffs have failed to medheir burdenof showing

that damages can be measure@ afasswide basis consistent with their theories of liability.
BPis distinguishable from the instant case insofar as the defendaBigspiroffered their

own event study, which raised three ways in which an event staslinconsistent with

Plaintiffs’ theories of liability,” id. at *16, two of which the plaintiffs were unable to address,

at *17. Here, mlike Comcastthe plaintiffs’ proposed event study is not based on theories of

liability that have beepreviously dismissed, anm contrast tdn re Rail Freight Fuel

Surcharge Antitrust Litigatiomo study in this case shows that an injury has occurred where it

clearly has notife., the falsepositive problem the D.C. Circuit identified)Put differenly, the

cases relied upon by the defendants involved denials of class certifibatianse the proffered

2 The defendants alternatively arguattif the Court determines that the plaintiffs may invbleitffiliated
Utepresumption of relianeeapplicable in the case of an omission, rather than a misre@tzserthenthe
plaintiffs “run head on to the same fatal problemas thelaintiffs” in Ludlowv. BP, P.L.C800 F.3d 6745th

Cir. 2015). Defs.’Opp’n Pls.” Mot. Class Cert. at 4hisTargumentneed notbe addressed since, as explained
supra seenote8, theAffiliated Utepresumption is inapplicable in this case.
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event study did not allow a determination as to whether a particular né&sber suffered an
injury in fact. Here, however, because the plaintiffigoke theBasicpresumption, if the
proposed event study ultimately shows that the alleged misrepresentatiorsl LcBlis stock
price artificially to fluctuate upward, all plaintiffs who purchased LSI stock during the class
period wil be able to show amury in fact. Thus, Mr. Coffman’s proposed event study, which
would measure the effect of the alleged misrepresentations on LSI'spsimektracks the
plaintiffs’ theory of liability in this caseSeelLa. Mun. PoliceEmpsRet. Sys. v. Greavitn.
Coffee Roasters, IncCiv. No. 2:11289, 2017 WL 3149424, at*7 (D. Vt. July 21, 201hlere,
Plaintiffs have offered a damages methodology that can be appled onaidadmsis, and
that is consistent with their theory of the caseIndeed, DrTabak’s analysis proposes to
calculate damages throughout the Class Period as alleged by the Rlaintfisased upon their
single theory of fraud perpetrated through November 20ttt methodology does not run
afoul of Comcast’); In re JPMorgan Chas& Co. Sec. Litig,2015 WL 10433433, at *7
(finding predominance where “Plaintiffsexpert proposes to calculate classwide;gberre
damages through an event study analysis of the stockimfia@@®n caused by Defendants’
alegedmisrepresentations @missions”).

Unable to identify any specific issue with an event study in thisoftne-mil securities
fraud case he defendants make much of the fact that, “despite extensive motion epralaitity
imited and clarified that the only remaining clainedated to LSI’s Retail Division, Coffman
believed that the disclosures at issue here pertainelll dvisions of the Company and he would
not even accept counsel's contrary representations.” Defs.” Opp'iMBts Class @rt. at 43
(citing Pls.” Omnibis Reply, Ex. 55, Deposition of Chad Coffman (“Coffman Degt™)5:6-

17:21; 20:#21:3, ECF No. 840). This argument is similar to an argument that was rejected by
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a judge in the Southern District of New York. linre JPMorgan Chase & Co. Securities
Litigation, the plaintiffs’ expert proposed to calculate clasde, pershare damages through an
event study to determine the stock price inflation caused by the defendagesdall
misrepresentationsSee2015 WL 10433433, at*7. The defendants argugdy alia, that the
plaintiffs’ expert‘may not be able to control for the price impact of infatiom other than
Defendantsalleged misrepresentations and omissionshe court did not express an opinion on
that criticism but noted instead that any such flaws in the expert's repoit “apply] to the
calculation of damages for every member of the Proposed ClaksA&ccordingly, ‘the issue of
damages does not preclude a finding that questions of law or fact commosstmelabers
predominate overwgstions affecting only individual membérdd. Likewise here, to the extent
that the defendants believe that the plaintiffs’ expert wil be unabisdatfe] the alleged
inflationary impact of supposedly false statements concerning the Bisibn from
statements concerning LSI's other divisions,” Defs.’ Opp’n Pls.’ \@i#ss Cert. at 44, the
defendants may take up that issue after the class is certified with respitclass members.
SeeCarpentes Pension Tr. Fund of St. Louis v. Barcl&ysC, 310 F.R.D. 69, 99 (S.D.N.Y.
2015) (holding thatthe plaintiffs did not run afoul ofComcastvhere their expert testified that he
would use a “damages methodology [that he] customarily appl[ies, which] inviojuesasuring
the abnormal return on ghsecurity] on the corrective] disclosure dateand then adjusting

for any confounding news”kee also In re Goldman Sachs Grp., Inc. Sec. [@g. No. 10
3461, 2015 WL 5613150, at *8S.D.N.Y. Sept. 24, 2015)The possibility that Defendants
could prove that some amount of the price declineoisattributable to Plaintiffstheory of

liability does not preclle class certification.”}?

2 The defendants’ argumentthat Mr. Coffman “simply assuhagghe price declines following the alleged

corrective disclosures are appropriate proxes for the assbpidce inflation at the time the alleged misstatements
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Accordingly, the plaintiffs have shown that common issues predominate over individua

issues, and the defemds’ effort to undermine that showing baseddmmcasfails.
b. Superiority

Rule 23(b)(3) alsorequiresa determinatiorthat “a class action is superior to other
available methods for fairly and efficientlydjudicating the controversy.” The Supreme Court
has explained that class actions are necessary to enable ltigationhtlemoigomies of scale, as
“most of the plaintiffs would have no realistic day in court if a clasisraevere not avaiable.”
Phillips Petroleum Co. v. Shuts72 U.S. 797, 809 (1985Bunn 306 F.R.D. at 87 (“The
superiority requirement is intended to ensure[ ] that resolution by déss wil achieve
economies of time, effort, and expense and promote .. . uniformity ofodeaisito persons
similarly situated, without sacrifitg procedural fairness or bringing abotiier undesirable
consequences(fuoting Amchem521 U.S. at 619) Rule 23(b)(3% superiority inquiry entails
consideration ofour factors: (a) the class members’ interests in individually controlivey
proscution of separate actions; (b) the extent and nature of any litigation cogctmi
controversy already commenced; (c) the desirability of concentratingightolt of the claims
in one forum; and (d) the likely difficulties in managitige class a®on. Bunn 306 F.R.D. at 87

Here, bhe defendantdo not contesthat “a class action is superior to other available
methods for fairly and efficiently adjudicating the controversis the plaintiffs argue,lass
members’ interest in assertingindual claims is limited,there is no other pendingigation
that is substantially similar to this sudt class actionvould eliminate therisk of inconsistent

adjudication, and there are no faeeable management difficultiesSeePls.” Mem. Supp. @ss

were made” and “offers no methtwitake into consideration..the changing macroeconomic environment,
industry trends and L&Sipecific changes during thetwo and a half year class perioddablat affect the impact of
the alleged misstatements on LSI's stock price at differentginitime,” Defs.” Opp’n Pls.” Mot. Class Cert. at 45,
fails forthe same reason.
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Cert.at 25-26. Thus, lke many similar securities fraud cases, this controversy liswitet for
class treatmentSedn re Newbridge Networks Securities Litig26 F.Supp. 1163, 1176
(D.D.C. 1996)(“[C]ourts have widely recognized the utilityf, and the necessity for, class
actions in securities ltigation.2?

C. The Defendants’Motion for Summary Judgment

The defendants have also moved for summary judgment etetimentof reliance. As
both parties have observatle argumentare virtually igentical tothe arguments the defendants
raise inopposition to the plaintiffs’ class certification motion. In short, thewddnts contend
that there are no genuine issues of material fact as to whethgaglepresumption is rebutted
with respect tahe co-lead plaintiffs in light of the practice of thelinree investment advisories.
The defendants’ arguments with respect to each investment advisory assaddn turn.
Given the significant overlap with the arguments addressed above, thesentsguanebe
disposed of in fairly short order.

1. Van Berkom

The defendants maintain that Basicpresumption is rebutted as@aisse disproving
reliance, and therefore warranting summary judgment in favor of the deferuzodsise
(1) Van Berkom “would stil be invested [in LSI] but for the loss of the DoD cottra

regardless of any supposed fraud regarding the Retail Divison{V&®)Berkom was not misled

= The plaintiffs also move for appointment oflead plaintiffs’ counsel as class counsegPls.” Mem.
SuppClass Cert. at 2&7, which motion the defendants do malidess in their opposition to class certification
Pursuant to Federal Rule of Civil Procedure 23(g), “a courttrtifies a class must appointclass counsel,” and in
making such appointment, must cons{dgfthe work counselhas donein identifying or investiggatiotential
claims in the action;” (2counsel's experience in handling class actions, othaptaxlitigation, and the types of
claims assertedin the action;” {8punsel's knowledge of thegoplicable law;” and (4the resources that counsel
will commit to representing the clasg€p. R.Civ. P.23(g)(1)(A). “[Alny other matter pertinentto counsel's
ability to fairly and adequately representthe interddtseoclass” may also be codsred.Fep. R.Civ. P.

23(9)(1)(B). Forthe reasons setoutin the plaintiffs’ motion, ancontestethy the defendantSpector Roseman
Kodroff & Willis, P.C. and Labaton Sucharow LLP are apyed class counsel.
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about the Retail Dvision [sic];” and (¥)an Berkom’s analyst “testified that [he] believed the
market for LSI shares wagefficient and purchased based on [LSI's] own models and its own
assumptions about LSI's future businesBéfs.” Mot. Summ. J. at 389.24 The evidence cited
by the defendantsmostly in the way of deposition testimeryloes not caclusively establish
any of these points.

Although Van Berkom’s portfolio manager, Sirois, testified that Van Benkamid
“most likely stil be invested in the company if the DoD contracts had not laf@eis Dep. at
78:23-24 (emphasis addedhe didnot state that the alleged fraud would have no bearing on the
decision whether to invest, or that Van Berkoentainly would stil be invested if the DoD
contracts had been renewed. Moreover, after testifying that Van Berkom ‘wastd likely” be
investel but for the loss of the DoD contracts, Sirois clarified that the conipaamt from
pretty good margins to making almost nothing. And therefore, when that happened¢kheost
longer fit with our criteria and that's why we sold it.” Sirois Dep/&20-79:2. The
defendants’ assertion that “LSI would stil meet all of Van Berkanvestment criteria” but for
the loss of the DoD contract, Defs.” Mem. Supp. Mot. Summ. J. at 26t Isorne out by the
record. For support, the defendants cite LSI's June 2014 letter to clientdthanghathe letter
focuses on the surprising loss of the DoD contract, it simply does not staathBerkom
would have maintained its position in LSI but for that loSeeDefs.” Mem. Supp. Mot. Summ.
J., Ex. 13, Van Berkom June 2014 Letter to Clients at VAN BERKOM_000072,NeC8315
(describing the loss of the DoD business as “the latest in a string of disangptwith this

company since [Van Berkom] first became shareholders” and explainingatpatféct ston of

2 The defendants also argue that ¥emkom'’s private meetings with LSI management negatestaisee
id.at 23-25, but that is notthe law, so long as insider information tdiselosed, as discussed above. Here, no
evidencéhas been adducédat Van Berkomobtained insider information during itstmge with LSI, and,
accordingly, summary judgmentis not warranted on the béprivate meetings.
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different eventbave reduced and have negatively and significantly impacted the profitability of
this company”)?®> On these facts, the defendants have not established that the DoD contracts
were the sole consideration for Van Berkom and that thgedléraud was irrelevant to Van
Berkom’s investment decisions.

The defendants next argtiat “Van Berkom was not misled” about the heatlth of the
retail division, either with respectto competition or margins. &ké@ntony relied upon by the
defendants igygests only that Sirois, and Van Berkom, were aware of other compatimrthat
margins in other divisions were higher. The testimony does not establisBirtisatknew the
extent of the competition or the degree to which retail margins had dec#essbirois Dep. at
19:16-12 (“[Wijhile there was [sic] many players, | don't think they walteon equal footing
with Liquidity Services.” (emphasis added}y); at 116:1522 (“The other part obur thesis was
that the market was big enough dragmentecenough that you could have more tlmne big
winner in that spaceWe felt there wasoom for probably two or three sizeable playever
time that could spit-that could sharthe market.So we were concerned, but not overly
concerned with any competis”); id. at 25:1227:22 (explaining that Van Berkom “knew that
the retail margins were weaker” than the DoD margins but that “[Wieligist know they were
that bad”). Thus, the defendants have not demonstrated that there is no genuine issueiadf mater
fact as to whether Van Berkom was not misled by LSI's aleged neseptations.

Finally, the defendants argue that “Wan Berkom’s investment philoseplijch Sirois
employed asto LStbelies any reliance on market price as an accurate measurenskintri

value; rather it was premised on the market beiegdficient.” Defs.’Mem. Supp.Mot. Summ.

% The defendants cite Van Berkom’s position as of the datexd Sideposition thatLSIshould havewon
the DoD contract. Defs.’ Mer8upp. Mot. Summ. J. at 19 & n.21. This factis irrelevanhie question whether
the DoD contractwas Van Berkom's sole consideration inmgats investmentdecisions with respect to LSI.
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J. at 22 (emphasis in original)As explained in detail above, Van Berkom’s sophisticated
modeling and its belief that LSI's market price did not reflecintrinsic value does not rebut
the Basicpresumption. In short, as Chief Justice Roberts explainéthlliburton II, value
investing is premised not on the notion that a company’s stock price is meanmgleasher
that the stock price has not yet come to reflect all publicly availablenaton. 134 S. Ct. at
2410-11. In this regard, a value investor like Van Berkom does rely on the stock price in
deciding whether to investSeed. at 2410(*[T]here is no reason to suppose that the value
investor ... is as indifferent to the integrity of market prices as Hallburton sugggdn re
DVI, Inc. Sec. Litig.639F.3d 623,64142 (3d Cir. 2011)(“We readBasicto mean that an
investor who seeks to use the fraumdthe-market presumption feeliance must show reliance
on publicly available information in making the investment sleciregardless of the investr’
personal bief as to the security’s valug, abrogated on other grounds by Amg&83 S. Ct.
1184.
2. Pier Capital

With respect to NNERF's first investment advisor, Pier Capite,defendants argue that
they are entitled to summary judgment because Pier Capital was mat fysthe alleged
misrepresentations, and in any event, Pier Capital earned a profit ohilidré on its LSI
investment. Defs.” Mem. Supp. Mot. Summ. R&28. As to the latter argument, which may
be quickly disposed oRier Capital isnotaco-lead plaintiff in this suit. A explained above, the
fact that Pier Capital earned a profit tinvestment is not dispositive given that NNERF also
held investments in LSI through New South, and overal, NNERF sustalossl @n its

investment n LSI.
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The defendants’ former argumenthat Pier Capital was not misled by the alleged
misrepresentatis—is belied by the recordThe defendants focus on the fact that three alleged
partial corrective disclosures “did not reveal to Yakirevich,” Pier Capipdgfolio manager,
“any information he did not already knowld. at 26. As explained above,ever,

Yakirevich's testimony indicates that he had not known of the extent of the deinlimetail
margins prior to the final corrective disclosure on May 8, 208&¢ e.g, Yakirevich Dep. at
143:14-15, 152:1516 (expressing an “understanding” basadne of the partial corrective

11

disclosures, Mr. Rallo’s statements, that “the pace of marginnskpawould not be as robust,”
but explaining that hdid notbelieve “that it was going to stop”)The defendants’ assertion that
“it was ultimately [thefailure of the government businessidnotanyundisclosed facts or trend
concerning retail margins, salegpwth, competition or product mix, that prompted Rapital
to sell its LSI shares” also fails in light of Yakirevich’s teminy to the contngy. See, e.gid. at
120:16-13 (“As a story, we expected betlobviously you want both businesseretail and
government businessto contribute and not, you know, slow down."Jhus, the defendasit
have not established the absence of a genuine issue of material fact abiéo RieetCapital
was misled by the alleged misrepresentations and, accordimglgot entitled to summary
judgment on that basis.
3. New South

The defendants similarly argueatithere is no genuine issue of material fact that the

Basicpresumption is rebutted asNINERF's second investment advisory, N&euth, because

(1) New Southwas not misled by LSt alleged misrepresentations, Defs.” Mem. Supp. Mot.

Summ. J. at 28B2; (9 New South’s private contact with LSI management was “integraits to
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investment decisionsd. at 32-33; and (3)New South believed the market for LSI stock was
inefficient, id. at 33-35.

Genuine issues of fact exist as to whether New South was rhigle8I’'s statements
concerning the health of the retail divisiomhe defendants rely on the same evidence relied
upon in opposing class certification. For example, the defendants point oueth&adith's
April 2014 model, built after LSI lost the Dofbntractbut before the final corrective disclosure
issued on May 8, 2014. According to théeselants, all of thepositive year over year growth
projections in the New South model were reversed by the lomsedDoD contract and the
increased costs associated with the DoD contract it retadaed notanything to do with the
Retail Division” 1d. at 2926 As noted above, however etlfiact that the model indicates that LSI
went from profitable to unprofitable because of the change in government bukessisot
prove that New South was not misled by, or did not rely on, statements condeeniegail
division Unlike in theVivendicases, again cited by the defendasés, e.gDefs.’ Reply Supp.
Mot. Summ. J. at5 n.3, ECF No. @2T]he facts inthe Vivenditriogy are on all fours with this
case and dictate that summary judgment on the issue of reliance should ée igrant
Defendants’ favor.”)there is no lear statement here that New South was indifferent to the
alleged fraud or the health of the retail divisioB.ee Capital Guardiaii83 F. Supp. 3d at 466
(Basicpresumption rebutted because investor was “indifferent” to the fraum.defendants
also &sert, again, that New South knew about LSI's competition and agreed Wgrapfraisal
that the competition was not very “formidableDefs.” Mem. Supp. Mot. Summ. dt 30. As

explained, McLean did not agree during his deposition that the compettismot formidable

% In responseto the defendants’ argumentthat McLean dchaoge his as sumptions aboutthe retail
division in creating the April 2014 model, the plaintiffaka the commonsense pointthat McLean had no reasonto
change his assumptions at thattime, gihexithe truth aboutthe retailmargins had notyet beenlesli&eePls !
SurReplyResp. Defs.’ Reply Supplot. Summ. J. at 5, ECF No.-94
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but rather that, as of February 2014, New South had identified “some of”ddfigetitors and
“understood some of them to be very smal,” McLean Dep. at 208, &nd that “[New South]
thought that Liquidity Services had advantagesr dhieir competition,”id. at 204:79 (emphasis
added). Similar, the defendants argue that McLean was aware that retail margiits ngb
continue to grow. Defs.” Mem. Supp. Mot. Summ. J. aB21 For the reasons set out above,
the evidence does not bear this out. In short, even assuming McLean had a gaeserbhsed
on LSI's limited disclosures concerning margin growth that the retaioaigs margins were
suffering, his testimony simply does not indicate that he knew the extentrofate
deterioration.

As for the defendants’ argument that New South’s private contact witinfluginced its
investment decisions, givenettiack of anyevidence that New South was granted access to
insider information,see, e.gMcLean Dep. at 321:5 (New South'w[as] not provided with
material norpublic information” in its private meetings with LSI and otherwise no ames® of
possession of nepublic information about LSI when investing), such meetings do not warrant
summary judgment on the issue of relian¢dnally, citing the Vivendicasesthe defendants
contend thathe Basicpresumption is rebutted if an investor does not rely on the market price of
the stock as an accurate measure of its intrinsic vaa=Defs.” Mem. Supp. Mot. Summ. J. at
33 (ciing GAMCO,927 F. Supp. 2d at 100)This argumentas beemmply addresseand
rejectedabove Briefly, the fact that New South constructed its own models to evaluate LSI’s
true value does not, in and of itself, rebutBasicpresumption as tBINERF. See Halliburton

II,134 S. Ct. at 24141.
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V. CONCLUSION

For the foregoing reasons, the plaintiffs’ motion to certify a class oftiorge in LSI
common stock, during the class periodFeforuary 1, 2012 through May 7, 2014, inclusise
granted, and the defendants’ partial motion for summary judgment on the isslienotris
denied.

An appropriate Order accompanies this Memorandum Opinion.

Date:September 62017

BERYL A. HOWELL
Chief Judge
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