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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LEONARD HOWARD, Individually and on
behalf of all others simakly situated,

Plaintiff, Civil Action No. 14-1183(BAH)
ChiefJudge Beryl A. Howell
V.

LIQUIDITY SERVICES, INC.,et al,

Defendan.

MEMORA NDUM OPINION

The colead plaintiffs, Caisse de dép6t et placement du Québec (“Caissehaan
Newport News Employees’ Retirement Fund (“NNERF"), bring gnigposedshareholder class
action lawsuibn behalf of themselves and all others similarly situated, against ltiquid
Services, Inc(“L SI"), thecompany’sChief Executive Officer (“CEO”William Angrick, and
Chief Financial Office(*CFQO”) James Rallgpursuant tsections 10(b) and 20(a) of the
Securities Exchange Act of 198#e “Exchange Act”)for disseminating “materially false and
misleading information” and omitting “other material information that adlfig inflated
Liquidity’s stock price.” Amended Corhp(*Am. Compl”) § 1, ECF No 35! Relying heavily
on the fact that the[p]laintiffs do not challenge the accuracy of anyL&I’s reported historical
financial or operating resulis Defs.” Mem. Supp. Mot. Dismiss (“Defs.” Mem.”) at 1 (emphasis
in original), ECF No. 40, the defeadts havenovedto dismiss the plaintiffsl45page

Amended Complaint. For the reasons set forth beloand in accordance witlecent guidance

! The proposed abs is defined in themendedComplaint as “all persons and entities who purchased or
otherwise acquired Liquidity common stock between February 1, 2012, and @¥/47 inclusive.”Am. Compl. |
1.

2 The defendants have requested oral argument on the pending,miefs.’ Mot.Dismiss (Defs! Mot.”)

at 1,ECF No. 40put given the sufficiency of the parties’ written submissions to resodvpehding motion, this
request is deniedSeel. CvR 7(f) (statingallowance of oral hearing fsvithin the discretion of th court”).
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from the D.C. Circuit)n re Harman Intern. Indus., Inc. Sec. Litig91 F.3d 90 (D.C. Cir. 2015),
this motionis deniedn part and granted in part
l. BACKGROUND

LSI, founded in 1999s an online auction marketplace for “surplus and salvage assets
for which service Liquidity retains percentage of the sale proceedsn. Compl.{37. LSl is
comprisedf three business divisionsthe retail division, which sellsonsumer good#d.  46;
the capital assets division, which sells “large items such as mdtandling equipment, rolling
stock (such as trucks or military tanks), heavy machinery, and scraf’ntet] 48; and the
public sectodivision, which “enables local and state government entities . . ll sugelus and
salvage assetsid. 1 51. The capital assets division is further divided by type of seller:
commercial sellers and the Department efdhsg“DoD”). Id. { 48. LSI “commonly refers to
the ‘commercial’ capital assets business to describe th®abrportion of its capital assets
business.Id.

The plaintiffs allege thaht majority ofLSI revenue comes from its “exclusive right to
manage and sell substantially 8lbD scrap property Id. 2 Consequentlythe company’s
relationship withDoD is “vital to the overall health of the Compahyd. § 3. In 2012, DoD
renewed until 2014 two contract with LSI: a nonrolling surplus gods contract and a scrap
goods contractld. I 50. As the contract expiration date of 2014 approachedever, [f] ear
was mountingvithin all levels of the Company” that the contracts with DoD, which were
“subject to a competitive bidding process,” wbnot “be renewed on the same favorable terms,
or even renewed at all.ld. { 3 id. 158 (“As the renewal period for Liquidity’s lucrative DoD
Surplus Contract loomed, and in the face of growing competition in thiketpkace,

Defendants grew increasingly concerned that it would not be renewrtéonded.”) Therefore,



LS| embarkeddn an expansion of its business in order to “lessen its substantial depeiode
the government contracts marketl’ { 3 by “acquiring competing business”id. { 4.

Basedn part upon information supplied by twenty confidential withesseddinga
vicepresidentdirectorsand other senior managesLSI componentsthe gaintiffs allege that
from February 1, 2018 May 7, 2014 (the “Class Period”), the defendaotstructed a story of
sustained growthndexparsion ofLSI’s busines®utside of théoD contractdy making
fraudulentandmisleading public statements fifteen separat@&aysovernineconsecutivdiscal
quartergegarding the growth of its nddoD busines—particularlyemphasizinghe “two

pillars of growth: (1) ‘organic’ growtlthrough sustained marginand improvements in client

penetration and services; and (2) ‘inorganic graiwtbugh Liguidity’s acquisition strategy

Id. 1 5 (emphasis in the origit). The plaintiffs allege that these misrepresentations artificially
inflated stock prices throughout the Class Peiihd] 6Q and that the defendant CEO exploited
this “wave of artificial stock inflation” with “strategically timed stosales duringhe Class
Period”that “paid him$68.2 million” id. 18 (emphasis in original).

The plaintiffs quoteextensivelyfrom public statementsadein press releases, earnings
calls, and filing with the Securities Exchange Commission (“SEC”) for eacheitimefiscal
guarters Thepertinent statements asammarizedelow.

A. Public Releasesn 2012

1. First Quarter 2012

Starting on February 1, 2012ponreleaseof its first quarter 2012 financial resyltsSI
allegedlybegan building a narrativbat its“[rjlecord GMV [gross merchandising volume]
results were driven bgrowth in the volume of capital assets sales across our commercial and

government clientsand benefited from improved merchandising, penetration of existerg<li



andexpanding market shae.” Am. Compl. 1 100 (emphasis in originéjuotingdefendant
CEO’s statement accompanying ForrK 8dated February 1, 203,2)efs.” Reply Supp. Mot.
Dismiss (“Defs.’ Reply”), Ex. 5 (8-K, dated Feb. 1, 2QI2LF No. 48.3 As suchLSI
suggestdthat the company’growthwas partially attributable to itson-DoD businessand
“organic growth. . . principally from using data and expertise to enhance the value of the asset
we sell, penetrating existing client relationships, and adding newsselleur platforni Am.
Compl. § 105(quoting defendant CEQ'’s statement during Feb. 1, 2012 earningslnall)
particular, the defendant CEBOGutedduring the February 1, 20Earnings call with analysts
“Iw]e are increasing the demand side df$I's] marketplace to drive higher returns on the
assets we sgll“we continue to add new Fortune 500 ctrnncluding retailergnanufacturers
and industrial corporations.ld. (emphasis iroriginal). During the earnings call, the defendant
CFOexplicitly attributedLSI’s “strong results for the quartérto the “record volume in both
[LSI's] commercial capital assets and retail supply chain verticald, § 106 (emphasis in
original), noticeably leavingutreference to theenewedDoD contractsid. { 50.

Despitepublic statementsf growthin the norDoD businessthe plaintiffs allege that,
according to a formdrSI Senior Sales Executive, margins began to declitieairetail division
“as early as March 2011,” and “declined again during 2012. 69 Indeed, dormerLSI
Business Analyst and Contact Center Manager observed that “GMV agohsnaended
downwards” in the retadivision “during his threeyear tenure,” from October 2010 through
November 2013, “due to ‘new players on the kjd@nd margins were compressed due to

“competition forc[ing] Liquidity to renegotiate with bigox stores.”ld. § 67.

3 Gross Merchandise Volumer GMV, “is a metric often provided by online sellers and which Ligwidit
defines as a measurement of ‘the total sales value of all merchandisiersagh [LSI's] marketplaces during a
given period” Am. Compl.{ 38.



Stock prices surged from $34.51 per starineclose of January 31, 2012 to $39486
theclose of February 2, 2012d.  108. The defendant CEO so#ltotal 0f500,000 shares on
February 6, 2012, and February 10, 2012, for $40.35 and $40.02 per shareyetgpéd1 |
266

2. Second Quarter 2012

According to the plaintiffs,he public statements touting the financial performance of
LSI’'s retail and commercial capital assets divismmtinued throughout the Class Period, even
as internal evaluatianshowedveakerprofits. On May 3, 2012, Sl releasedts financial results
for the second quarter of 2012, which exceeded previous guiddnfd,10, and thdefendant
CEOemphasied n the accompanying statemehéat the*[rlecord GMV results were primarily
driven bygrowth in the volume of goods sold ib$I's] retail supply chain and municipal
government marketplees by existing and new clientdd. 111 (quotingLSI Press Release,
dated May 3, 2012) (emphasis in origina§imilarly, during the earnings call on the same day,
the defendant CFO statépb]ur strong results for the quarter were driven by record volumes
in both our retail supply chain group, which has its seasonable high in theosel quarter,
and public sector vertical¥). Id. 117 émphasisn original). Despte averments from
multiple confidential witnesses that the retail business was alreadyesqieg deteriorating
margins due to heightede€ompetitionsee e.g, id. I 69,the defendant CFO downplayed the
issueexplainingonan earningsall that“as ourmix of business changes . . . more to a
consignment model, if we have higher levels of capital assets urdarrikignment model, that
margin just mathematically goes downd. § 119. While thedefendant CF@dmitted that
“margins will bounce around dittle bit from quarterto-quarter,” he opinedthat “I do believe

that we can maintain the solid margins we havdd. (emphasis in original).



On May 9, 2012L_SI announced itacquisition ofGolndustry. Id.  122. Between May
23, 2012 and June 12, 2012, the defendant CEO sold 170,300 shares of stoekrainging
from $63.01 to $64.69, up more than $9 per share from the per share p5dedd & May 2,
2012, immediately prior to the announcemens . 120, 266.

3. Third Quarter 2012

On July5, 2012 Sl anrunced the completion of ieecquisition of Golndustryld.
126. Later that month,mJuly 31, 2012 S| announced itthird quarter financial resultdd.
129 During the earnings call with analysts on the same day to discub#&thguarer results,
defendant CFQtated thathe company’sstrong results for the quarter were driven by record
volumes in both our retail supply chain group, which did not slow down from é@asonal high
in the second quarter as we continued to add new cliamtg further penetrate existing clienfs
and continued growth in our public sector verti¢ald, § 135 (emphasis ioriginal). The
defendants noted the companyosganic growth” through market share expansiothe
commercial marketd. 1 137 (quting defendant CFO on July 31, 2012, earnings ball)
omittedreference t@ompressed margins atieeresulting decline in profitabilityid. § 67. In
contrast to the positive public statementiranerLSI Business Analyst and Contact Center
Manager bbserved that as the market grew increasingly crowded, Liquidityoraed to
renegotiate contracts at a much lower level of profitab#igpmetimes to the point where the
Company was merely breaking even, sometimes to the point where tlpaGomas losig
money—just to keep contracts away from competitorisl.

In the same releader its 2012third quarter financial results S| describedts recent
acquisition of Golndustrgs“enhanding] Liquidity Services’ ability to delive . . servicego

large multinational enterprises across North America, Europe and Asand that



Golndustry’s ‘blue chip corporate clients are already being integrated int&[s] commercial
business’ 1d. § 130(quotingLSI Press Release, dated July 31, 2q&#&)phasis in original)
Contrary to his positive public image of Golndustry’s prospects, the plaintiffgalitbatseveral
former insiders knew that Golndustry had deep structural problems, stmregsromising its
clients—i.e., promising to obtain a certain price for its clients’ products, bunhao sell them
for substantially less than the promised prideading to missed expected revenue targedsy
79, and fixed high salaries for the sales representatikgs80, resulting in “$3 million in debt”
at the time Goldustry was acquiredd. 1 79. Moreoverthe plaintiffs allege that the defendants
downplayed the difficulty of transformin@olndustry intca growthassetsince “three of the top
sales reps in the European division left Golndustry following the atiquisiaking their
accounts to competing companies, including a ‘million dollar’ enaogpunt in Germany.1d.
1 80.
4. Fourth Quarter 2012

On November 29, 2012 Sl releasedinancialresults for the fourth quarter of 2012 as
well as for full fiscal yar 2012.1d. § 140. The defendan€EO, on the earnings call with
analysts on the same dagpeatedhatL Sl “enjoyed broadased organic growth” due to market
share expansion within the commercial, oD, marketid. § 146, and that acquisitionsuch
asGolndustrywill drive growthby allowing LSI to expand globallyid. § 147. The defendant
CEO noted, however, that “the integration of Golndustry will regaigeificant upfront
investments to fully realize the global assets market opportunityhwhiicresult in a drag on
earnings in the first half of fiscal '13ut will benefit the second half of fiscal '13 and our long-

term growth prospects Id. § 146(emphasisn original)



On December 12, 2012, durih@I's Investor Day pesentationl_SI againpromotedts
“positioning in the market,” beyond its DoD contracts, by notingofggrcustomer loyalty,”
“[s]ignificant expansion with F1000 commercial cliehtand “[b]uyer annual growth rate of
41.6% over past 10 yearsd. T 155 (quoting the Investor DaypWwerpoint presentation, dated
Dec. 12 2012) (alterations in originaljvhile omitting informatiorthat “Liquidity was, in fact,
selling merchandise at lower values in an attempt to stay ahead of the compdditidhe
defendant CF@ownplayedcompetitve forces statingduring the Investor Day presentation that
“when you look to the competition, there is a lot fbut it's not very formidablé Id. § 165
(emphasisn original). Investor analysts picked up on these positive messagesL&imut
capability for growthoutdde of theDoD contractsand one analyst report notgé]ey
takeaways include: (1) the Capital Asset business represents a sigraht global
opportunity with GOI, (2) Commercial Retail has significant growth opportunities through
deeper client engagemérwhile sales cycle remain long due to complexity/changing
industry behavior.” 1d. { 167(quoting analyst report from Janney Montgomery Scott, a
financial services firm, dated Dec. 13, 20{&nphasis in original)

The plaintiffs allege thdtSI's statenentsin connection with the release of the financial
statements foliscal year 2012vere false and directly contradictiey internal assessments.
Multiple confidential sources noted that “as the market grew inagigsrowded, Liquidity
was forced toenegotiate contracts at a much lower level of profitab#ispmetimes to the point
where the Company was merely breaking even, sometimes to the poiatthda€@ompany was
losing money—just to keep contracts away from competiforsl. §67;id. 11 68—70. &veral
sources revealed that not only were margins “trending downward thnai@®t?,” goods were

“often sold at a losduring 2012” in order to keep custometsl. 70. In around October 2012,



during the Class PeriotlSl lost a contract with “a large overstock company to a catopgt
and the loss led to a t@ercentreduction in work force dtSI's customer Contact Centeld. §
67.

B. Public Releasesn 2013

Theplaintiffs allege that thdefendantgontinued to releagaublicly positive finanl
newsthrough 2013ven aghe defendants knew about wdalancial performance# the non
DoD businesses

1. First Quarter 2013

On January 31, 2018e defendants releaskibt quarter results for fiscal year 2013
Id.q 173. During the earnings Hdawith analyststhedefendant CFQauded the fetail business
for “perform[ing] extremely well during the first quarte’t Id. § 179(emphasis iroriginal). In
the face of decreased GMV, however, deéendant CF@dmitted that product flows from
“existing clients . . . arwer than the flows received last year,” leuplained thatlespitethe
slowerthananticipated’ramping up” of new clients “low doubledigit growth in the retail
supply . . . business for the rest of the yeeas expecteds these new clients were bghtfully
onboard.Id. § 180. While the defendant CFO again touted the “vast opportunities” preSente
the Golndustry marketplace, he also admitted that to take advantdgeapportunity, LSI will
be required “to make more investments and restructure an organizationsthat had any
investments in the last four yeardd. 1 180. On news of te GMV decrease,tsck prices
dropped more thatwenty-two percent Id. { 182.

On March 5, 2013, when heightened competitiadalready decreasedl's margns,
the defendant CFO, on a conference call hosted by Deutsche Bank, repeatedpaey’s

position stated f8t during the December 12, 20i®estor Day presentatidhat“we don’t



really have a lot of formidable competition, but we certainly have teoibcompetition” 1d.
185 (emphasis in original)
2. Second Quarter 2013

On May 2, 2013, Bl released the second quarter 2013 financial reskat§] 187.
During the earnings call with analysts, the defendant @g#&n attributed the increase in GMV
to “the growth in the volume of capital assets in our commereat government
marketplacesand the tice growth in theretail side of our business, diing efficiencies
there” 1d. § 191 (emphasis in original). In particular @EO explained thak Sl has”signed
several large clients during the year,” thdtas"“increase[d] the numbeaf programs LSl ig]
doing with existing clients,” and “that’s really driving the growthd: § 193. Thedefendant
CEO, in his statement accompanylfgl’'s Form 16Q, continued to promote thesignificant
progres$ LSI made integrating Golndustry, ncluding the award of several new client
engagement$ and anticipated thafE SI] will exit this fiscal year with Golndustry operating
profitability.” Id.  189(emphasis in original)

The plaintiffs allege that the defendants misrepresented material lfactsthe weakrss
of LSI's nonDoD business during this period. Accordind-t8l’s former Director of Global
Compensation, between March 2013 and November 2013, the retail segmésinking fast,”
and “revenue was only coming in from existing contracts, as Liquadis/unable to secure new
contracts.”ld.  65. At the same time, a “former Director of Global Sales who wapkged in
Liquidity’s retail division from 2009 through May 2014, observed that elvera¢idition of new
business did not translate into prdfifay for the business segment, as the Company had to
purchase the retail products it would sell and then warehouse them at itosiw 1d.

Increasingly, the defendants were forced to “renegotiate coritvattsexisting clients at “much

10



lower levelof profitability.” 1d. § 67 see also id] 68 & former Director of Global Salésoted
that competitors were vying for the samesinessas Liquidity, and thus the Company was
forced to accept lower margins, which negatively impacted profitdilikn LSI Inventory
Control Quality Assurance Analygtointed outhat in April 2013,LSI renegotiated a contract
with Amazon.com with such unfavorable terms that “[m]arginsevge low . . . it was not even
profitable emugh to support labor costsld. § 72.

On June 6, 2013,Sl reported “lower than expected growth in GMV for the month of
May,” andshare prices dropped nearly $8 dollars in the following week, from $39.12er6,Ju
2013 to $31.46 on June 13, 20148. 1 199. Immediately prior to this release, on June 3, 4, and
5, the defendant CEO sold 200,000 shares at pacegngfrom $39.15 to $40.131d. § 198.

3. Third Quarter 2013

On July 162013, LSlannounced preliminary financial results fbe third quarter that
were below previous guidancéd. I 200. h the accompanying press releds®l revealedhat
the poorer results were dueits“lower product flows from existing clients and slower than
expected rollout of new clieprograms,” and “the continued repositioning of the Golndustry
marketplace to focus on the key global Fortune 1000 relationships tlexipeet will drive
sustained profitable growth in this busineskl” Stock prices decreased by ovéeghd percent
on thisnews. Id. 1 202.

On August 7, 2013, the defendants released final financial results foirthguarter,
which were, as expectelelow guidance. In the accompanying statementSiis IForm 10Q,
the defendant CE@nnounced thdtSI “made good progress with the integration ofSi
Golndustry acquisition, which is now operating near breakeyehut acknowledged the

decreased performanaxplaining thisvas“due to significant integration efforts and the timing

11



of new large commercial progres coming on line.”ld.  205(emphasis in original) The
defendard did not attribute the decline to any fundamental softness due to overall
competitiveness. Tthe contraryduring the earnings call with analysts, the defendant CFO
indicatedthat “the relationships that §I is] developing with these clientsvhose*programs
have not ramped up as fasfsriginally expected' “will drive strong results for shareholders
over the longerm” Id. § 208. Share priceseturned tdhe samdevelsasbefore the July 16,
2013 releaseld. 1 212. he defendant CEO so#dtotal 0f600,000 shares between September
9, 2013, and September 12, 2018.  266.
4. Fourth Quarter 2013

On November 21, 2013 Sl issued fourth quarter and full fiscal year results for 2013
which met or exceeded previous guidanice § 216. The defendant CEO'’s statement
accompanyindg SI's Form 16K stated that the “improved results . . . [were] based on the
expansion of our services with retail supply chain clients and stromglgm our public sector
busness highlighted by 33% growth in our GovDeals marketplace this gliaide § 218.
During the earnings call with analysts, the defendant @kt@d the Strong sequential growth
in our retail supply chain marketplaces driven primarily from new consunaéctronic
programs with existing client$ Id.  220(emphasis in original). Both the defendants CEO and
CFO spoke positively about the operation of Golndustry. The CEO #tai| “continue[s]
to make progress with [its] integration of Golndustry to deliver profitable growtiing
forward,” id.  221(emphasis in originalandthe CFQattributed the “significant sequential
growth in our commercial capital assets marketplaces” tortee ‘brograms from our
Golndustry global platform’ Id.  223(emphasis in original)While the defendant CFO stated

that LS| has tompleted the restructuring of the Golndustry organizatjdit was “entering the

12



second phase of the integration process during fiscal 2014, which is investing tawthy” by
“combining the best attributes of the LSI technology platform with that of the Golndystr
technology platform while [it] continue[s] to invest in the sales and markgtteam to drive
long-term growth” Id. (emphasis in original).

C. Public Releasesn 2014

1. First Quarter 2014

On February 7, 2014, the defendants released the first quarter finasaiéd for fiscal
year 2014, which exceeded previous guidabogthese financial results decreased from those in
the same period in theior fiscal year periodId. § 226. Echoing previous press releases, the
accompanying statement from the defendant G&ted that theldetter than expected financial
results’ were “driven by strong topline performance in our retail supply chain and municipal
government businessgsandthat the tetail supply chain business saw sequential growth in
GMV.” 1d. T 227(emphasis in original)During the earnings call with analysts, the defendant
CEO statedwe are signing . . . impressive [business] . . . both relative to theattimpand
relative to change in the behaviorsaime of the large Fortune 10004d. § 23Q In his
statement accompanying the financial results, the defendant CEOnexiptlaat the strong
performance in the retail supply chain “were partially offset byaapstiecline in our DoD
Surplus business due to changing property mix which has impacted maidiuf$227. The
market reacted to this optimisfioancial reportabout the retail supply chaiand the stocks rose
overfifteen percent Id. § 232.

TheDoD surplus contract was set to expire in February 2d1% 50, and by April 2014,
LSI lost ths contract to a competitor at the same tim®ib® scrap contrast/as renewed on

restructuredermsthatwere lesgucrative than its previous contraftefs.” Mem, Ex. 21

13



(“Merrill Lynch Analyst Report, dated April 3, 2014”) at RS lost a highmarginrolling
surplus goods contract from the Defense Logistics Agency), ECF N22;4d., Ex. 23 [SI 8-
K, dated May 8, 2014) at 3 (announcing a newysiar contract with the DoD “for all useable
surplus items other than rolling stock”), ECF No-24D

2. Second Quarter 2014-The Corrective Disclosure

On May8, 2014, LSknnounced financial results for the secquodrter of fiscal year
2014, which were below guidanchl.  233. GMV decreased by p2rcentwhile adjusted
EBITDA and adjusted diluted EPS sufferedp&centand 46percentdeclines, respectively,
from the prior year perioi.ld. In the statemerdccompanyind_SI's Form 8K, filed with the
Securities Exchange Commission (“SEQHe defendant CE@ttributed the lower results to the
loss of the DoD surplus conttatherestructured, less profitable DoD scrap contranix”
changes in our . . . retail businesses and delayed capital asset projects in bothShand
Europe; and “unusual softness in our energy vertical due to an industry wide decline ia lin
pipe and related equipmerit Id. § 234(emphasis in original); Merrill Lynch Analyst Report,
dated April 3, 2014t 2-3. On this newd, Sl stock prices plummeted neathjirty percent Id.

1 239.

The plaintiffs allege that this announcement of “drastic delinafg]ff 233, revealed the
underlying weakness afSI's non-DoD business ondie companyost the lucratre DoD
contracts.An LS| employee, who served as theector of Development from March 2009
through October 201&nd then as thBirector of Global Sales from October 2013 through May

2014, explained that “the government business tended to prop upofitieyCompany’s less

4 “EBITDA stands for Earnings Before Interest, Taxes, Depreciation and AmaniZathm. Compl. { 38
n.5. Adjusted EBITDAefersEBITDA adjusted “for stock based compensation expense and acquisitiosudsts
as transaction expenses and chamgearn out estimates.ld. 38 n.6 (citing LSI's 2012 Form 1K). EPS stands
for earnings per shardd. 1 7.

14



profitable business units.Id.  59. The Vice President of Business Developnemtfirmed
that, throughout the Class Period, fidoD “‘margins [were] tighter . . . . and were nowhere near
as aggressive as on the government sidieeobusiness.’ld. § 71.

The plaintiffs allege thahe defendantgublic statementsabout the financial
performance of Bl through the February 7, 2014, release were materially misleaddigd
investors to believe th#te companyvas growingts nonDoD contractdusiness Contrary to
LSI’'s public statements, the plaintiffs allege that the very segments publitdtas driving the
organic and inorganic growth weaetually suffering from negative performancehroughout
the Class Periogtonfidential witnessesincluding senioexecutivesobserved thatSl
experienced increasing competition and consequently accepted contthasameasing
margins, sometimes to the point of actually losing money{ 165, 6773. In fact, the
plaintiffs allege that the retail segment may have only appeared to benirmye to
manipulation of sales figures by the Vice PresidetheRetail Supply Chain Groupld. | 74.

A former Director of Global Compensation “believed that the saledarsror the etail
segment in 2013 were inflated by at least 10%,” and, as a result, “roosy/was being paid
out in compensation and bonuses . . . than was being broughd in A former Business
Analyst and Contact Center Managéiservedhat the “problem wasiore widespread than the
retail division,” and that “Liquidity had a Compamyde ‘culture’ of overstating sales goals.”
Id. ] 76.

The plaintiffs also allege th&iSI's acquisitionsalso encountered fficulties throughout
the Class Period, contrary to the defendants’ statemkht$.78. Golndustry never turned a
profit duringthe Class Periodld.  82. Network International, another acquired business in the

“Company’s energyvertical capital asss business,” which was historically “‘the most

15



profitable’ business segment” fb6l, id. § 83,facedchallengesas early as August 2018, 1
84, with worsernng performancehrough the end of 2013 and early 204 86.

On July 14, 2014an LSl shareholder, Leonard Howard, filed a lawsuit against the
defendantpursuant tdSectiors 10(b) and 20(a) of the Securities Exchange Act of 1934 on
behalf of all persons and entities who purchased or otherwise acqujredityi stock between
February 1, 202, and May 7, 2014, inclusive.” Compl. 1 1, ECF NoSgveral other
shareholdersntered appearances to move for appointment as lead plaiS#siotions to
Appoint Counsel and for Appointment as Lead Plaifi€F Ncs. 25, 26, 29, 31The Court
appointed Caisse and NNERF aslead plaintiffs Order Appointing Lead Plaintiff and
Approving Selection of Counsel, ECF N&2, ° and theypn behalf of a pposed:lass, filed the
Amended Complaintee generallyAm. Compl.

The defendantsnotion to dsmiss the amended complaistow ripe for resolutionSee
generallyDefs.! Mot.

. LEGAL STANDARD

To survive a motion to dismiss under Federal Rule of Civil Procedubg(&}(the
“complaint must contain sufficieridctual matter, accepted as true, to state a claim to relief that
is plausible on its face.\"Wood v. Mossl34 S. Ct. 2056, 2067 (2014) (quotiaghcroft v. Igbal

556 U.S662, 678 (2009) A claim is facially plausible when the plaintiff ptsafactual content

5 Six groups of plaintiffs submitted motionstie appoinedlead plaintiff and lead counskelt, subsequently,

all but two ofthese motions were withdrawiseeThe Bricklayers Group’s Motion for Appointment of Lead

Plaintiff and Lead Counsel, ECF No. 20; Jonathan P. Rode’s Motion for Appoinas¢ead Plaintiff and

Approval of His Selection of Counsel, ECF No. 21; Caisse &@bet Placement du Québec and the Newport News
Employees’ Retirement Fund’s Motion for Appointment asL@ad Plaintiffs and Approval of their Selection of
Counsel as Ghead Counsel, ECF No. 22; Twin City Pipe Trades Pension Trust'®Mfidir Appointmat as Lead
Plaintiff and for Approval of Selection of Counsel, ECF No. 24; The iDénVestor Group’s Motion to Appoint

Lead Plaintiff and Approve the Selection of Counsel, ECF No. 25; Noticdthtlv@wal of Motion by Twin City

Pipes Trade Pension TruBiCF No. 26; Notice of Withdrawal of Motion by Jonathan P. Rode, ECF No. 29geNotic
of Withdrawal of Motion by the Bricklayer Group, ECF No. 31.
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that is more than “‘merely consistent with’ a defendant’s liability,” ‘aillbws the court to draw
the reasonable inference that the defendant is liable for the miscatidged.” Igbal, 556 U.S.
at 678 (quotind3ell Atl. Corp. v.Twombly, 550 U.S544, 557 (2007) see also Rudder v.
Williams, 666 F.3d 790, 794 (D.C. Cir. 2012here, as here, the plaintiff alleges fraud, the
complaintmust“state with particularity the circumstances constituting fraud or mistalken.
R.Civ.P.9(b). This heightened pleading standard is designed to ‘discourage][] thaanitt
suits brought solely for their nuisance value, and safeguard [] ptdatendants from frivolous
accusations of moral turpitude,” as well as “guarantegedéndants sufficient information to
allow for preparation of a responsdJnited States ex rel. Williams v. MarBaker Aircraft
Co, 389 F.3d 1251, 1256 (D.C. Cir. 20q4uotingUnited States ex rel. Joseph v. Cannef2
F.2d 1373, 1385 (D.C. Cit981)). “In addition, ‘because fraud encompasses a wide variety of
activities,” the complaint must be particular enough to ‘guarantee all defensufficient
information to allow for preparation of a pemse.” U.S. ex rel. Heath v. AT&T, In¢Z791 F.&8
112, 123 (D.C. Cir. 2015) (quotingilliams 389 F.3d at 1256

In considering a motion to dismiss for failure to plead a claim on wilatf can be
granted, the court must consider the complaint in its entirety, accefitiagtual allegations in
the complaint agrue, “even if doubtful in fact. Twombly 550 U.S. at 555ee alsdHarris v.
D.C. Water & Sewer Auth791 F.3d 65, 68 (D.C. Cir. 20155t the same time, the Coufs not
required to accept the plaintgflegal conclusions as corréctSissel v. HHS760 F.3d 1, 4 (D.C.
Cir. 2014);seeHarris, 791 F.3d at 68 (“[T]he tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable to legal conclus{ognstingIgbal, 556
U.S. at 678)).Courts nay “ordinarily examine” other sources “when ruling on Rule 12(b)(6)

motions to dismiss, in particular, documents incorporated in the camhplareference, and
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matters of which a court may take judicial noticd€éllabs, Inc. v. Makor Issues & Rights, Ltd.
551 U.S.308, 322 (2007).
1. DISCUSSION

The plaintiffsassertwo claims (1) thatthe defendantgiolatedSection 10(b) of the
SecuritieEExchangeAct of 1934, 15 U.S.C. § 78j(b), and the corresponding implementing
regulation Rule 10, which prohibitsin connection with the purchase sale of any security,
“mak[ing] any untrue statement of a material facf]amit[ting] to state a material fact
necessary in order to make the statements made, in the light ofctiastances under which
they were madeyot misleading,” 17 C.F.R. 340.10b5; and(2) thatthe individual defendants
LSI's CEO and CFQare jointly and everally liable, under Section 20(a) of thechangeAct,
as personswho, directly or indirectly, controlany” violator of Section 10(b), 15 U.S.€
78t(a). SeeAm. Compl. 11 292-306. edefendants’ challenges to eanfithese claims are
discussedbelow.

A. Count I—Violation of Section 10(b)

To survivethe pendingnotion to dismiss, the plaintiffs must sufficiently allege the
following element®f a claim under Rule 10b-5(1) a material misrepresentation or omission
by the defendant; (2) scienter; (3) a connection between the misrepliesemtaimission and
the purchase or sale of a security; (4) reliance upon the misrepresentatmison; (5)
economic loss; and (6) loss causatiorin’re Harman 791 F.3dat 99 (quotingJanus Capital
Grp., Inc. v. First Derivative Tradeyd 31 S. Ct. 2296, 2301 n.3 (2011))he Securities
Exchange Act, as amended by the Private Securities LitigagtoriR Act of 1995 (“PSLRA”),
demands a heightened pleading standard,camstrued together with the heightened pleading

standard required under Fed. R. Civ. P. 9(b), plaintiffs alleggegrities fraud must “specify
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each statement alleged to have be&iaading [and] the reason or reasons why the statement is
misleading,’” and to ‘state with particularity facts giving rise to a stiofggence that the
defendant acted with the required state of minétd”’at 100 (quoting 15 U.S.C. § 78ib)).

Thedefendants move to dismi€suntl on groundghat the plaintiffs faito allege
adequatelya) any “material misrepresentation or omission,” (b) “scighéerd (c) “loss
causation.® SeeDefs.’ Mem.at 17, 29, 32 Each of these challenges is addressahtim
below.

1. Material Misrepresentations

Actionable misstatements under Section 10(b) and Rul& I6hust be ‘material’ in the
sense that it would have ‘been viewed by the reasonable investor as hgiincaatly altered
the total mix of infomation made available.”In re Harman 791 F.3d at 108 (quoting
Halliburton Co. v. Erica P. John Fund, Ind.34 S. Ct. 2398, 2413 (2014)). Moreover,
“statements of reasons, opinions or beliefs’” regarding neltéacts can be actionabid,
(quotingVa. Bankshares, Inc. v. Sandbeb@1 U.S. 1083, 1091 (1991)), even if these
statements contain “‘conclusory terms [like ‘high’ value and]fédibecause these terms, when
used “in a commercial contel} are reasonably understood to rest on a factasislthat
justifies them as accurate, the absence of which renders them mig|8adi at 108—109
(quotingVa. Bankshares501 U.S. at 1093)

As noted, he plaintiffs’lengthy AmendedComplaint quotes extensively from the
defendantsvariouspublic gatements made throughout the tyear Class Periodee generally
Am. Compl. 11 99-23Dutthe allegety false and misleading statemefdhl into two

categories: (1) public statements regarding tirganic growth of LSI’s retail and commercial

6 The defendants do not dispute that the plaintiffs have adequately alleégade@hd economic lossSee
generallyDefs.” Mem.
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capitalassets divisionsnd (2) public statements and omissions regand8its “inorganic
growth’ through itsacquisitionsjncluding Golndustry and Network International.

a. Public Statements Regarding the Organic Growth oL SI's
Retail and Commercial Capital Assets Divisions

The plaintifs allege that the defendants made a series of public material
misrepresentations during nine fiscal quarters of the Class Pegarting théinancial
performancef LSI's retail and commercial capital assets divisions, toutiegnths drivers of
LSI's overall growth, despite internal knowledge that those divisiare vin factfroubled and
suffering from deteriorating margins due to heightened competifibe.plaintiffs’ Amended
Complaint is replete with public statements frbath individual defendants, the CEO and CFO,
attribuing “strong results for the fiscal quarters torecord volumes in both [LSI's]
commercial capital assets drretail supply chain vertical Am. Compl. I 106during the
February 1, 2012, earnings cdiscussing financial results for first fiscal quarter of 2012
(emphasis in originalj Likewise, the plaintiffs point to public statemstitythe defendants
repeatedly dowaplaying thecompetition Seege.g., id.f 165 (defendant CFO stating during the
December 12, 201thvestor Day presentationywhen you look to the competition, there is a lot
of it, but it's not very formidabl® (emphasis in originaj)id. {1 185 flefendant CFO’s stament

during the March 5, 201&arnings call discussing second quarter 2013 financial results).

7 See alsdAm. Compl.| 111 (defendant CEQ'’s statement accompanying May 3, 2012 press release of
second quarter 2012 financial resultd);f 135 (defendant CFO’s statement during the July 31, 2012 earnings call
discussing third garter 2012 financial results§l. 1 146 (defendant CEO’s statement during the November 29, 2012
earnings call discussing fourth quarter and full fiscal year 2012 fimlaresiults)id. 179 (defendant CFO’s

statenent during the January 31, 2048rnirgs call discussing first quarter 201R); 191 (defendant CFO’s
statement during the May 2, 20&3arnings call discussing second quarter 2G#813); 206 (defendant CEQ’s

statements during the August 7, 2023rnings call discussing third quarter 2P1@&. 220 (defendant CFO'’s
statemets during the November 21, 20&arnings call discussing fourth quarter and full fiscal year 201 3di@lan
results);id. 227 (defendant CEQ'’s statement accompanying press release of fitst 8044 financial rests).
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The plaintiffs allege that contrary to the defendants’ positive public statsm
throughout the Class Period regarding growth fromDoB segments of LSI’s business,
internal information showed negative performance frometloegsions, specificallgeven
confidential witnesses, from various departments holding different lef/plssitions spoke of
decreasing margins and profits in the retail and commercial capital ssgetents, and
purposeful inflation of salesgureswithin the retail segment. For example, tbemer Director
of Global Sales, “who was with the Company for afpear period encompassing 2009 through
the end of Class Period, observed that the market became moreisaigistith an influx of
competiton . . . [and] noted that competitors were vying for the same busméesguaity, and
thus the Company was forced to accept lower margins, whichivedgampacted profitability.

Id. 7 68.8 A Senior Sales Executive, “whose sewaar tenurespanned August 2007 through
October 2014, first noticed a decline in margins in his B2B group asasMsrch 2011

which then “declined again during 2012 and 2013, and then were flat in 20i14.69

(emphasis in original)The former Director o€ompensatiomlso noted problems in the non
DoD business, indicating his belighat the sales numbers for the retail segment in 2013 were
inflated by at least 10% and did not support the commissions being palddoepresentatives.”

Id. § 74.

8 See alspAm. Compl. § 65 (“[A] former Director of Global Compensation who wapleyed by Liquidity
from March 2013 through November 2013, characterized the retail busiree&§s@ss,’ and that it was ‘tanking,’
and ‘sinking fast.’)jd. 1 67 ([A] former Business Analyst and Contact Center Manager from Octob&r tA@dugh
November 2013 . . . observed that as the market grew increasinglyectowguidity was forced to renegotiate
contracts at a much lower level of profitab#igometimes tohe point where the Company was merely breaking
even, sometimes to the point where the Company was losing mdustyto keep contracts away from
competitors’); id. 70 (a former “Channel Optimization Specialist in Liquidity’s DC hpedters from February
2008 through November 2012 . . . noted that sales margins in the dksctremical for Global Accounts clients
were ‘definitely’ trending downwards throughout 2012,” and “recafiedinstance, that in his electronics vertical,
televisions were ofterotd at a loss during 2012"). 1 66 (a former Senior Corporate Recruiter whose December
2011 through June 2014 tenure encompassed the entire Class Period,” stidnieditrector supervisor who
“reported directly to CEO Defendant Angrick[,] would eme from quarterly meetings and discuss their shared
view that Liquidity’s prospects were not as strong as what wag peiolicly portrayet]).
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Taking the plaintiffs’ factual allegations as true, misrepresentategerding the
financial performancef thetwo business componentisat the defendants have publicly touted
as growing with healthy margins is clearly mateesan if the plaintiffs do not allegbat the
overall financial results are inaccurate.Iime Harman the D.C. Circuit reversed the dismissal
of a complaint, where the plaintiffs alleged that the defendnaatke “materially false and
misleading statements about the Company’s financradition” by misrepresenting the strength
of sales of a particular line of products, personal navigationalek\atso known as PNDs. 794
F.3d at 9798, 112. Notwithstanding that, as here, no allegation was rniaatethe released
financial results wergaccurate, the D.C. Circuit found that the plaintiffs adequatelgedle
material misrepresentations actable under Rule 10®-where the defendants stated that
“[s]ales of . . . PNDs[] were very strong during fiscal 2007,” whenaat, the PNDs hadraady
become obsoletdd. at 109-110. The Circuit reasonedhile the PNDs were “only a ‘rather
small component of [the Company’s] total portfolio,” they werertjmd the Company’s largest
division and had been the focus of recent public statemeats]’so the “very strong’ statement
could have had the same effect on an investor in the Company’s stocklzarefigre
actionable.”Id. at 109.

Similarly here, the strength of the retail and commercial capital assets diwgoe
publicly toutedby the defendants during every fiscal quarter throughout the Class Period.
Moreover, ly misstating the key drivers &€651’'s apparent overall health, the defendants actively
concealed.SI's unsuccessfuhttempt to “diversify away from its dependence oii®
relationship’ which permitted investors to believe that “revenue grdyjghrobust” in the event
thatLSl lost the lucrative DoD cdracts when they expired in 2014, near the end of the Class

Period. Am. Compl.{ 60;see also id] 59 (a confidentiavitness explained that “the
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government business tended to prop up many of the Company’s less profitatésdusiits”).
Therefore, even if the financial statements were not themselves ia;dbe defendants’
public statements publicizing the stgpperformance of divisions, which were in fact doing
poorly, are material becaueese statements/ould be viewed by the reasonable investor as
having significantly altered the ‘total migf information made available.Basic Inc. v.
Levinson 485 U.S224, 23+32 (1988).

Other courts confronted with similar types of misrepresentatiores &lao found them
material and actionable under Rule 3 bSeeln re Gilead Sciences Secs. Liti§36 F.3d 1049,
1052-53 (9th Cir. 2008) (reversing a dismissalemnthe defendants allegedly misrepresented
what was really driving strong sales, not that the sales figures thvesisesre misrepresented);
City of Roseville Employees’ Ret. Sys. v. Horizon Lines, 168.F. Supp. 2d 378, 389 (D. Del.
2010)aff'd, 442F. App’x 672 (3d Cir. 2011) (“A statement regarding successfuhfiad
performance, even when accurate, is still misleading under the sclaitis if the speaker
‘attribut[es] the performance to the wrong source.” (quotmge ATI Techs., Inc. Sekitig.,
216 F. Supp. 2d 418, 436 (E.D. Pa. 2002))).

Moreover, statements regarding fhasitive performancef LSI’s retail division are
particularly material because the plaintiffs have alleged that the salé&rsumayn fact have
beeninflated, byas much atenpercentand therebyffecied earninggeports, even ithat
division wasa small portion of Liquidity’s source of revenugee New Orleans Employees
Retirement Sys. Celestica, InG.455 Fed. Apjx. 10, 1516 (2d Cir. 2011) (finding matetia
“purported misstatements” regarding “inventory buildup,” even ifibtential writeoffs “were
minuscule in comparison to Celestica’s global assets and annual esVémcause they may

affect “Celestica’s net earnings statements,” which “‘are amangiéices of data that investors
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find most relevant to their investment decision” (quotBanino v. Citizens Utils. Cp228 F.3d
154, 164 (2d Cir. 2000)).
b. PSLRA'’s Safe Harbor ProvisionProvides No Protection

The defendants rely heavily ¢ime argument that the alleged misrepresentations are
subject to the PSLRA'’s statutory safe harbor provisiteeDefs.” Mem. at 2228; Defs.” Reply
at 9-11. Codified at 15 U.S.C. § 7&(c)(1)(A)(i), the safe harbor provision protects any
“forward-looking statements” that are “identified as [] forwdodking statement[s,] and [are]
accompanied by meaningful cautionary statements identifying importantsféicat could cause
actual results to differ materially from those in the forwimaking statement$ This reliaace is
misplaced While the defendants are correct that the Amended Compdmiotints numerous
LSI forward-looking statements, these statements simply praodéext forother, specific
statements thdhe plaintiffs allegare false and misleadingn other words, the forwartboking
statements are not the gravamen of the plaintiffs’ allegations. In fae,aidthe statements
outlinedsuprain Part Ill.A.1.aindicate anyprediction of the futuréut, nstead, describe past
performance of the retaihd commercial capital assets divisiorgee e.g, Am. Compl. 1 179
(“the retail business performed extremely well during the first quattéemphasis in original);
id. 1 191 (we had nice growth in the retail side of our business, driving efficiencrese’)
(emphasis in originaljd. 1 221 (“Both our retail supply chain and capital assets businesses gre
sequentially during a seasonally low quarter for the company .. ..")

In any event, even if the alleged misrepresentations can be considesedaad f
looking, they would not be subject to protection under the safe harborskdbay were not
accompanied by “meaningful cautionary statements.” As the D.C. Gaxquiained inn re

Harman meaningful cautionary language “calls for substantiv@ganyspecific warnings,”
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791 F.3d at 102 (quotingouthland Sec. Corp. v. INSpire Ins. Sols., IB85 F.3d 353, 372 (5th
Cir. 2004), “tailored to the specific future projections, estimateopinions in the [statements]
which the plaintiffs cha#inge,”id. (quotinglnstitutional Inv'rs Grp. v. Avaya, Inc564 F.3d
242, 256 (3d Cir. 2009) In other wordsa “mere boilerplate” warningdoesnot meet the
statutory standard because by its nature it is general and ubiguibdtes)ored to the speaif
circumstances of a business operation, and not of ‘useful quality.(quoting New OXFORD
AMERICAN DICTIONARY 1052). Additionally;‘cautionary language cannot be ‘meaningful’ if it
is ‘misleading in light of historical fact[s.]"1d. (quotingSlayton v. Am. Exp. C®%04 F.3d 658,
770 (2d Cir. 2010)(alteration in original).

The cautionary language cited by the defendeitii®r amounts to boilerplate or are
“misleading in light of historical facts. The defendants cite to thestlard cautionary language
accompanying SEC filings and announper to each earnings call: “The outcome of the
events described in these forwdodking statement is subject kaown and unknown risks,
uncertainties and other factors that may cause our actual results differ materially from
any future results. . . These risks and other factors include but are not limited to theskihist
Part I, Item 1A (“Risk Factors”) and in our other filings with the Sitiesrand Exchange
Commission $EC) from time to time . . . .” Defs.” Mem. at 24 (emphasis in origindhjs T
cautionary warning, citing tokhnown and unknown riskss clearly too general and “not specific
regarding the business at issuén’re Harman 791 F.3d at 102.

To the atent the defendants cite to more specific cautionary language regéndi
possibility that “increased competition may result in reduced openaangins and loss of
market share,” Defs.” Mem. at 11, 24, these are not “meaningful” bettaysare “mistading

in light of historical facts.” The plaintiffs allege that during the Class Bgtine increased
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competition had already resulted in reduced margins and loss of certamerss SeePIs.’
Opp’n Defs.” Mot. Dismiss (“Pls.” Opp’n”) at 19 (citingrA. Compl. 11 101, 13-14, 64-73,
78-90). “If a company were to warn of the potential deterioration of one line of ginéss,
when in fact it was established that that line of business had already déteritnen . . . its
cautionary language woultk inadequate to meet the safe harbor standémdé Harman 791
F.3d at 10203 (citingSlayton 604 F.3d at 76970). Moreover, the meanindhess and
sufficiency of these warnings are undermined by conflicting statementg lofetendants that
the conpetition LSI faced was not at all “formidable.” Am. Compl. { 18bereforeconsistent
with theholding ofthe D.C. Circuit inln re Harman this Court finds that even if the alleged
fraudulent statements are forwdabking, they would not be subject the protection of the safe
harbor provision because they are not accompanied by meaningful cautaoargde.

In sum, the plaintiffs have adequately alleged that statements caomctraistrong
growth and margins of the retail and commercial ehpitsets segments are material
misrepresentations, even though the plaintiffs do not dispute the acofiraports regarding
LSI's overall financial results.

C. Public Statements Regarding LSI's Acquisitions

In addition to the defendants’ public statemseregarding the organic growth of LSI's
retail and commercial capital assets divisions, the plaintiffs allegéhthdefendants made
material misrepresentatis and omissions regarding the financial benefitsSidriom its
acquisitiors of Golndustry andNetwork International. Specifically, the plaintiffs allege that the
defendantsnadeaffirmative misrepresentations about the growth of Golndustry anetialat

omissions about thehallengegaced by Network International.
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First, the plaintiffs argue #t the defendants misrepresentedpbsitive financial impact
on LSl of the Golndustryacquisitionby making statements that LSI wasd[king] significant
progress . . . integrating GolndustfyyAm. Compl.| 189 (emphasis in originagndthat
Golndustrywill “ have better profitsin the near futureid. § 137 €mphasisn original); see also
id. 719 149, 189while omitting facts such as: “Golndustry was historically unprofitable and about
to ‘shut their doors’ when Liquidity acquired it; [ Golndustry’s congoplatforms were
incompatible with Liquidity’s systems, which would result in an extenaedexpensive
logistical integration process; [] Golndustry’s European divisionwaa$iaving success in that
market; and [] Golndustry paid its sales staff unsustainably highesadard commission that
Liquidity would not continue to pay, resulting in Golndustry’s top peen sellers leaving the
Company, takingheir top accounts with themid. § 138

The plaintiffs have not sufficiently alleged that these misrepresentatiemsaterial,
such that “it would have ‘been viewed by the reasonable investor as hawiifigantly altered
the total mix of information made available.lh re Harman 791 F.3d at 108 (quoting
Halliburton, 134 S. Ct. at 2413)As the defendants pdimout, all of the aforementioned
omissions have been disclosed in some form. Golndustry was a pubfiargnand, as a result,
its precarious financial situation leading up to the acquisition would hees public
knowledge. Defs.” Mem. at 25. Moreover, soon after its acquisition afdaetry in July 2012,
LSl disclosed that it “expect[ed] the integration of Golndustry [toliregsignificant upfront
investments Am. Compl. 1 146, and obsedat the same time that Golndustry was a
“disparate organizatio. . . one that has not been run historically with common systems and
common processes, which is a departure from the normal Liquidity 8eiRtglosophy,id.

148. Throughout the Class Peridtie defendants continuéa make disclosures about the
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significant costs required to fully integrate Golndustry into LSI, tanalcknowledge¢hat
Golndustry was not operating at a préfitn short, the defendants disclosed to the public
sufficient information regarding the ongoing integration efforts oin@ostry, which lasted the
entire Class Period, and quarsdter-quarter of reportef Golndustry operating just short of
breakeven, to render the alleged misrepresentations immateriabbecaould not have
“significantly altered the total mix of informanh made available.”

Secondgthe plaintiffs allege that the defendamtade material omissions by failing to
disclose'known negative developments” within Network Internationidl. § 14 see alsad.
239. The Supreme Court held Basic Inc. v. Lemsonthatan omitted fact is actionable under
Section 10(b) if the defendants have a duty to discht&el).S.at 239 n.17, and it is material,
defined to mean that “there must be a substantial likelihood that the drectdghe omittd fact
would have been viewed by the reasonable investor as having significagriy dhie ‘total’ mix
of information made availableid. at 23132. “Section 10(b) and Rule 1@gb) do not create
an affirmative duty to disclose any and all materiédrimation,” however, and “disclosure is
required . . . only when necessary ‘to make . . . statements made, imttoé tige circumstances
under which they were made, not misleadindvatrixx Initiatives Inc. v. Siracusan®63 U.S.

27, 45 (2011) (quing 17 C.F.R. § 240.105(b)).

9See id] 174 (the defendant CEO stated in the press release of LSI’s first qdidirincial results #t “the
pace of integrating our @ndustry acquisition is currently slower than expected and will reqnare investment”);
id. 193 (during the May 2, 20X®nference call, the defendant CEO discloses that integration effotitsuenimto
the second quarter of 2013, that LSI continues to “mak[e] investmemite¢pate the sales and marketing
organization, IT and back office systems,” and admits that Golnduasyat yet operating at a profit though he
“expect[ed] to exit this fiscal year with Golndustry operating profitgbbhdmitted that Golndustry was not
operating as efficiently as the rest of LSI's busindds)j 200 (the defendants again admit in the July 16, 2013
press release that Golndustry is still operating only at “near breakeie"205 (explaining lower yeawveryear
results were, in part, due to “the continued repositioning of oundbstry marketplace”jd. § 223 (the defendant
CFO stating during the November 21, 20&arnings call that while LSI has “completed the retstg of the
Golndustry organization,” it was “entering the second phase of theatitegprocess during fiscal 2014, which is
investing for growth” by “combining the best attributes of the LShtedtogy platform with that of the Golndustry
technologyplatform while we continue to invest in the sales and marketing tearvéolohgterm growth”).
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“Material facts include those that ‘affect the probable future of dngpany and [that]
may affect the desire of investors to buy, sell, or hold the company’stesctir Castellano v.
Young & Rubicam, Inc257 F.3dL71, 180 (2d Cir. 2001) (quotirg=C v. Texas Gulp Sulphur
Co, 401 F.2d 833, 849 (2d Cir. 1968By contrastinformation regarding a small business
segment that is unlikely to affeitte future of the entire companygenerally not material,
particulaly where the defendants have not put such informéiroplay.” City of Edinburgh
Council v. Pfizer, In¢.754 F.3d 159, 174 (3d Cir. 2014p{ding the defendant was “under no
duty to provide additional details about” a subject that was not “in plsge also In re Boston
Scientific Corp. Sec. Litig686 F.3d 21, 29 (1st Cir. 2012) (“In any case, an undisclosed
speculative chance of an event that affects only a very small proportieveoiues is not
material.”); City of Roseville Employees’ RetsSy. Nokia Corp.No. 10 CV 00967, 2011 WL
7158548, at *8 (S.D.N.Y. Sept. 6, 2011) (“Defendants are not required, howedesclose
production delays or software problems with a particular produsteiyy because a reasonable
investor would very muchKe to know the fact.” (quotingn re Time Warner Inc. Sec. Liti
F.3d 259, 267 (2d Cir. 1993)f. In re Harman 791 F.3d at 109 (the financial health of products
representing “only a ‘rather small component of [the Companytal] portfolio” was
considered material because those products “had been the focus of recerdtptdrhents”)

Here, any omissions regarding dnysinesshallenges within Network International
were not material As the plaintiffs concede, Network International represented “a small
business segment,” thougkey part of Liquidity’s business” because of its high profitability.
Am. Compl. § 83. Additionally, unlikesith Golndustry, the defendants “said relatively little
about Network Internationdl Id. A small business segment matter how profitable, is

unlikely to affect the future of an entire company, by contrast to alleggstatements regarding
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entire divisions of a business, such as retail and commercial capita) adsetsessentially
captured all of Liquidity’s bueess other than DoD contract8herefore, the alleged omissions
regarding Network International are not actionable under Section 10(b).

In conclusion, the plaintiffs have adequately alleged that the defendantsnmataiel
misrepresentations regarding the health of LSI’s retail and commneaipital assets divisiors
the nonDOD portion of LSI's businessbut the plaintiffs have not alleged that the defendants
made material misrepresentation regarding Golndustry and Nelaternational.
Consequentlythe Court will discuss the remaining elements of the plaintiff's Sedgb)
claim only as they relate to public statements made regarding e&lisand commercial capital
assets divisions.

2. Scienter

The plaintiffs have alleged facts that, “takeliexively, give rise to a strong inference
of scienter, Tellabs 551 U.S. at 323, which & mental state embracing intent to deceive,
manipulate, or defraud,id. at 319 (quotindernsts & Ernst v. Hochfelded25 U.S. 185, 1934
(1976)),while taking “into account plausible opposing inferenced,’at 323. “The inference
that the defendant acted with scienter need not be irrefutailef the ‘'smokinggun’ genre, or
even the ‘most plausible of competing inferences,” though it must be “tharenerely
‘reasonable’ or ‘permissible.”ld. at 324. Therefore, “a complaint will survive . . . only if a
reasonable person would deem the inference of scienter cogent and atdeagteling as any
opposing inference one could draw from the factsyaldl.” Id.

The requisite scienter is defined “as a mental state embracingtmideceive,
manipulate, or defrautl Koch v. SEC793 F.3d 147, 152 (D.C. Cir. 201f)ternal quotations

and citation omitted)see alsdHochfelder 425 U.Sat 193 The D.C. Circuit has explained that
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“[e]ither intentional wragdoing or ‘extreme recklassss’satisfies the standardliberty Prop.

Trust v. Republic Props. Cor®77 F.3d 335, 342 (D.C. Cir. 2009) (quotBigadman967 F.2d

at 641). “The kind of recklessness required, however, is not merelgtadread form of

ordinary negligence; it is aextreme departure from the standards of ordinary care, . . . which
presents a danger of misleading buyers or sellers that is either knthvendefendant or is so
obvious that the agt must have been aware of'it.Steadman967 F.2dat 641-642 (quoting
Sundstrand Corp. v. Sun Chemical Cof53 F.2d 1033, 1045 (7th Cir. 1977Additionally,

“the presence of insidérading can be used, in combination with the other evidence, to establish
scienter.” New Jersey Carpenters Pension & Annuity Funds v. Biogen IDECSBIE.F.3d 35,

55 (&h Cir. 2008) (citations omitted).

Here, the plaintiffs have alleged facts “‘constituting strong circumisieevidence of
conscious misbehavior or recklessnes€élestica 455 Fed. Apjx. at 13 (qQuotingh\TSI
Commc'ns, Inc. v. Shaar Fund, Ltd93 F.3d 87, 99 (2d Cir. 2007)J.0 support scienterhé
complaint contains information from eleven confiti@hwitnesses, who provided sufficient
informationaboutthe defendantknowledge of the retail and commercial capitséets
divisions weak finan@l performance at the time the defendanélethe alleged
misrepesentationt®

“In the case of confidential witness allegations, we . . . evaluhigepetail provided by
the confidential sources, the sources’ basis of knowledge, thalrgliaththe sources, the
corroborative nature of other facts alleged, including from other syubeecoherence and

plausibility of the allegations, and similar indiciaAvaya 564 F.3dat 263 (quotaig Cal. Pub.

10 Out of thetwenty confidential witnessestedin the Amended Complaint, only eleven confidential
withesses made statements relevant to the scienter inquiry regamdohgfendants’ statements about LSI’s retail
and commercial capital assets divisions.
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Employees’ Ret. Sys.@hubb Corp.394 F.3d 126, 146 (3d Cir. 2004)). The defendants
discount these confidential witnesses as “lewel employees” who may have “axes to grind,”
but thischaracterizatioms unconvincing. Defs.” Mem. at 337. The plaintiffs have
painstakingly detailed every one of the confidential witnesses’ preyositions and length of
employment.SeeAm. Compl. at 8. Contrary to the defendants’ characterization, some of
these confidential witnessegrenot merey low-level employees but former Directors and Vice
Presidents, who were either in close contact with the defendanfsoatietto a person who
reported to the defendantSee, e.g., icat 3 (CW 4 is a “former Director of Global
Compensation” who “repted to the Vice President of Human Resources, who reported directly
to Defendant [CEO]")id. at 4 (CW 7 is a former “Director of Business Development from
March 2009 through October 2013” before transitioning to “Directorlob& Sales from
October 2013 through May 20147. (CW 9 is “a former Vice President of business
Development,” who “reported to the Vice President of Retail Supp&irG&roup, who reported
directly to Defendant [CEQ]”). Importantly, despite hailing from da#fe divisions, at dierent
levels of seniority, the confidential withesses provide corroboratiogmation that problems
with LSI's retail and commercial capital assets segments were well kntiin the company.
See idf]Y 64-90;see also In re Harmary91 F.3d at 97 @versing dismissal of the complaint
where the inside whistleblowers were a former sales engineer andex faccounting manager);
Celestica 455 Fed. App»at 14 (“Although the witnesses are not identified by name in the
complaint, plaintiffs’ descriptios of these persons are sufficiently particular to permit the strong
inference of scienter necessary for plaintiffs to sustain their buml@motion to dismiss.”).

For example, a former Vice President of Business Development from Nev@®b/

throudh April 2014 who observd that “margins [were] tighteduring the Class Period and
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were nowhere near as aggressive as on the government side of the Busidebsit new
acquisitions did not “enhance margins” as hojeedf] 71, reported directly tthe Vice President
of the Retail Supply Chain Group, who, in turn, reported to the defendB@sand CFOid.

252. This confidential witness alleged that the Vice President of the RgtplySthain Group
“had a standing oren-one meeting with Defaetant [CEO] every Monday to discuday+to-day
issues in the Consumer busineskl” (emphasis addgd A former Senior Manager of Client
Services from July 2006 through January 2013 avers that weekly dpretsisontaining such
specific sales metrics as “items sold, inwey, sales, sales margins, GMV, cost input and other
metrics” were reported to the Vice President of the Retail SugpdynGsroup, who then shared
this information weekly with the defendant CE@. § 253. Notably, a former Director of
Global Compensain from March 2013 through November 2013 stated that not only did the
Vice President of Retail Supply Chain Group intentionally inflate salesers for the retail
segment in 2013, inflating them by at lestpercent, he was told specifically by the defendant
CEO to stop looking deeply into these numbeds.J 263.

Not only did the defendants have ample opportunity to learn that thed@aibbusiness
segments were not doing well, bhetplaintiffsalsoallegethat the defendants must have known
about the specifics of each of these segments because they often refaretdd® such as
GMV and margins in their public statemengee, e.gid. I 100 (defendant CEO stating
“Record GMV results were driven lgyowth in the volume of capital assetalss across our
commercial and government clierijs(emphasis iroriginal);id. 106 (defendant CFO stating
“QOur strong results for the quarter were driven by record volumes in both ourrcencial

capital assets and retail supply chain verticglgemghasis inoriginal). As other courts have
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found, “the perceived importance of margins support an inferencahbatdfendants were]
paying close attention to these number&vayg 564 F.3d at 271.

Furthermore, the plaintiffs have alleged ttred individual defendants made suspiciously
timed sales of their own stocks in suspiciously high quantities. Tkadksit CEO sold twice as
much stock during the two year period of the Class Period than the prioeans yYAm. Compl.

1 267. While ths quantity, representing a quarter of the defendant CEO'’s entire hatbng
would not be suspicious, the timing of the sales are. During thgedamwperiod prior to the

Class Period, the defendant CEO sold roughly the same amount &, gjeckrallyaround

10,000 shares, almost dailid. During the Class Period, however, these quantities were much
larger than previous sales, including several sales of 100,000 shanese, andhe sales
offeredoccurredon daysight after public releasesf good results atight before releases of bad
results. See idf1 266, 268270. The defendant CEO earned $68 million from his stock sales
during the Class Periodd. § 266. In contrast, he earned only $15.3 million from stock sales in
the two yeas prior to the Class Periodd. { 267

The defendants attempt to provide a nonculpable reason for the defendant J&Sby sa
pointing to a publicly discloseBule 10b54 plan, announced in June 2012, to sell up to 2.5
million shares. Defs.” Mem. at 44. @&lplaintiffs, however, allege that the defendant CEO “did
not engage in a single purchase or sale, save for exercising options 456 shares on
July 5, 2012” according to the plan. Am. Compl. § 271. Instead, six wiekamnouncing the
plan in June 2012, the defendant “severed the plan, simultaneously makuagulesand
ultimately empty) promise that he was exploring options to purchasesstfahe Company’s

common stock.”ld. The plaintiffs allege that the defendant CEO does adopt/&Ruée 10b51
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plan on August 8, 2013, but “a mere three sales of stock wereeeff@etsuant to [this] plan.”
Id. The defendants do not address these allegations. Defs.’ Memtlat 44.

Instead the defendants dispute whether the sales are indeed as ssigdioied as the
plaintiffs allege, pointing out, for example, that the defendant CEQatichake any sales in the
last six months of the Class PeridBeeDefs.’ Reply at 2425. This is a close case, though the
change from the CEQ’s previous sellinghlavior raises at least a whiff of foul play. Regardless
of whether the allegations of insider trading are persuasive howaellesf the facts alleged,
taken collectively” permit a strong inference of scienfeellabs 551 U.S. at 328emphasis in
original); see also Avay®64 F.3d at 274273 (finding scienter based solely on circumstantial
evidence including statements from confidential witnesses, withgudlegations of improper
insider trading). The defendants worked in a culture focused on trackingrsdlether netrics,
which were conveyed to them in weekly meetings. The defendants thesrisahee
demonstrated an interest and familiarity with figures like sales volachenargins coming out
of the retail and capital assets segments based on statements magebticherherefore, the
Court finds that there is a strong and cogent inference of scienter.

3. Loss Causation

A plaintiff may adequately plead loss causatiagittierby alleging (a) the existence of
causein-fact on the ground that the market reacteghtigely to a corrective disclosure of the
fraud; or (b) that . . . the loss was foreseeable and caused by thelmateneof the risk

concealed by the fraudulent statementri’re Harman 791 F.3d at 110 (quotin@arpenters

1 The plaintiffs also argue, for the first time in opposition, that the daféadFO made similarly suspicious
sales of Liquidity stock during the Classr®d by exercising stock options and selling the converted shares. PIs.’
Opp’n at 38. The plaintiffs did not allege with sufficient specificity wingse sales are suspicious, and they do not
appear so on their face. For example, defendant CFO magkenstsed all of his stock options as they became
available, rather than waiting faroreopportune momentsThus, thedefendant CFO’s saled LSI stock are not
consideredor the purposes of determinitige sufficiency of pleadingcienter.
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Penson Tr. Fund. of St. Louis v. Barclays PLT50 F.3d 227, 23283 (2d Cir. 2014)) (emphasis
in the original). The plaintiffs adequately plead the former.

The plaintiffs posit that throughout the Class Peribd defendants, from time to time,
made partial corrective disclags that the growth from the retail and commercial capital assets
segments were overstated before the final reveal on May 8, Fd440pp’n at 41. For
example, on January 31, 2013, the defendants announced first quarter 204 3h@sxiteeded
previous guidance for adjusted EBITDA and adjusted diluted EPS per Bhtdi not meet
previous guidance for GMV. Am. Compl. 1 172. The defendants, in order tonettdayap
between expected and actual GMV for the quarter, made the mild amntisat the “growth
rate for the retail business” is “lowering” “for the rest of tleay” primarily because product
flows from “existing clients . . . are lower than the flows received keat.Y Id.  180. Stock
prices dropped from $41.07 dmetprior day’s close, to $3T.&fter this news was releasdd.
182.

On July 16, 2013, the defendants announced preliminary financial resutis third
quarter of fiscal year 2013, which were likely to miss previous guedddcy 200. The
defendants revealed, again, that “[r]esults were impacted by lowertpacied GMV in the
Company’s capital assets and retail supply chain verticals as a resmeofdroduct flows from
existing clients and slower than expected rollout of new cligrams,’id., while confirming
that “[o]verall margins in our business remain stromd, | 201(alteration in original) Upon
this news, stocks declined from $32.38 to $29160 202. On August 6, 2013, when actual
third quarter results were released, which were indeed below prepiasncejd. { 203, share
prices actually increased from $28.97 to $32i#6] 212. During the August 6, 2013

announcement, however, the defendants noted that “GMV continues tofgiglaesto the
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continued growth in our commercial business and staddocal government business,” and the
defendants represented that “the percentage of GMV derived from our Daia&@@®auring
Q3-13 decreaseth 21.9%.” Id. § 206.

Finally, on May 8, 2014, after losing the more lucrative DoD surpagact, and
recaving a new and less lucrative DoD scrap contract, LS| was alleged|yeuoahide the
weak state of its neDoD business anymore and revealed second quarter fiscal year 2014
financial results that were far below guidantg. 233. Notably, while GM\decreased by
only twelveperent, adjusted EBITDA declined forthreepercent, and adjusted diluted EPS
declined fortysix percent, yeaoveryear. Id. After years of enjoying “aggressive” margins on
the government businesd, 1 71, which “prop[ped] up many of the Companigss profitable
business unit,id. 59, the defendants finally had to reveal that the remaining segmentg simpl
did not enjoy the same type of attractive margins to which the investoesaecustomed. The
defendants, explaining the decrease in perémce, stated “[Wilile GMV was within our
expected results, our Adjusted EBITDA and Adjusted EPS were loweeikpected due to mix
changes in our DoD surplus and retail businesses and delayed capitpt@eses in both the
U.S. and Europe. We also expenced unusual softness in our energy vertical due to an industry
wide decline in line pipe and related equipmendl’ 234. The defendants at last admitted,
though in halting and vague terms, that its retail business has beerddigdoerermargin
sales. On this news,dlshare prices plunged nearly thipgrcent.Id. | 239.

The defendants contend that the May 8 release did not constitute a correclveude
because it “did not reveal or correct any prior misstatement, nor didateesy financial
results,” instead, “it reported an entirely new ewvetite DoD declining to renew a previously

profitable contraet-a risk that LSI warned might occur.” Defs.” Mem. at 31. The defendants’
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argument is unavailing for two reasons. First, “a convectlisclosure need not be a ‘miror
image’ disclosure-a direct admission that a previous statement is untrue,’ although it ‘must
relate to the same subject matter as the alleged misrepresetitaitore Harman 791 F.3d at
110 (quotingMass. Ret. Sys. v. CVS Caremark Corf6 F.3d 229, 240 (1st Cir. 2013ge
also Freudenberg v. E*Trade Fin. Corfg12 F. Supp. 2d 171, 202 (S.D.N.Y. 2010 (“[N]either
the Supreme Court iDura, nor any other court addressing the loss causation pleading standard
requirea corrective disclosure be a ‘mirror image’ tantamount to a confessfaaud [b]ecause
corporate wrongdoers rarelyrad that they committed fraud . . .Thus, the ‘relevant truth’
required undeDura is not that a fraud was committed per se, but thatrin’ about the
company’s underlying condition, when revealed, caused the ‘economic lo§héyefore, the
plaintiffs need not allege that the defendants corrected any pridataisgnts or restated any
financial results. Instead, plaintiffs need only show that the retail@ndhercial capital assets
segments were not as strong as previously indicated, which the Mbya8gas well as the
aforementioned other releasdegs Seein re Harman 791 F.3dat 111 (finding the plaintiffs
sufficiently alleged loss causation where the corrective disclosure gtatdtie challenged
portion of the Company’s business “was not flourishing as the Compangdiedted”
previously).

Second, the defendants’ loss of the DoD contract was previouslyipetliSeeDefs!
Mem. at 22 (On April 3, 2014 . . . LSl announced in re@he that while it washe ‘apparent
high bidder for the NonrRolling Stock Contract, it hagvithdr[awn] from the live auction
bidding for the Rolling Stock Contract after it had determined tdidding reached a level
that . . . would [have] be[en] economically unsustainabBiléfdioting Defs.M em, Ex. 20 (LS|

8-K dated April 3,2014) at 6 ECF N0.40-21)). In other words, May 8, 2014as not the first
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time the market would have been advised of the defendants’ loss of the B&ctoln fact,
the defendants’ May 8, 2014, pres®eale does not even address the issue that LSl lost the DoD
surplus contract to a competitddeeAm. Compl. 1 234 (referencing only “mix changes in
[their] DoD surplus” business and their “meygar transition of [their] DoD surplus contract”).
In any event, whether the drop in share prices is due to the reveal that{heDdmsiness was
weaker than previously stated or due to the loss of the DoD contract ndmglproven at the
pleading stageSee in re Harman/91 F.3d at 111 (“[P]laintiffs neegot demonstrate on a
motion to dismiss that the corrective disclosure was the only possilde fra decline in the
stock price.” (quotingCarpenters 750 F.3d at 233)). Consequently, the plaintiffs adequately
plead loss causation.

Accordingly, for ttke reasons stated above, the defendants’ motion to dismiss is denied as
to the plaintif6’ Section 10(b) claim regarding thdegedmisrepresentatiorabout LSI's
growth in the retail and commercial capital assets business during §seRe&aod.

B. Count Il —Liability Under Section 20(a)

Section 20(a) of the Securities Exchange Act provides that individinaswe in
“control of the primary violator” may be held jointly and severally liablere Harman 791
F.3d at 111. “A claim under Section 20(a) can exist drihere is a viable claim against the
corporation.” Id. Here, the plaintiffs have alleged a viable Section 10(b) claim aghms
corporation.

Circuits differ on “whether the plaintiff must show that the allegattrol person
‘culpably participatd’ in the underlying frauddr whether “the plaintiff need only show the
defendant is a ‘controlling person,” with the burden then shifting “to thendksint to show the

actions were taken in good faith and did not directly or indirectlyagadiie act oacts

39



constituting the violation or cause of actiorri re Harman 791 F.3cdat 111-14internal
guotations and citations omittedyheD.C. Circuithas declined “which approach to adopid:
In this casethe plaintiffs have sufficiently alleged thaetdefendastCEO and CFO are
“controlling persons,Wwho also culpably participated in the underlying fra8ke e.g, Am.
Compl.J 252 (a confidential witness describing the individual defendants aséthier of
power’ at the Company, and ultimately management decisions were made by the two of
them”). Indeed, many of the offending statements were made by the individuatidets,
whose involvement in the dap-day operations of LS| would have made theenare of the
falsity of their statementsSee e.g, id. 1 166 (defendant CFO stating thdblur strong results
for the quarter were driven by record volumes in both our commercial capitaétsand retail
supply chain verticals(emphasis in origing); id. 111 (defendant CEO statinf]‘ecord
GMV results were primaty driven by growth in the volume of goods sold in our retail supply
chain and municipal government marketplaces by existing and new cliefgmphass in
original)). Furthermore, the plaintiffs allege that the defendant CEO was @itmplihe
inflation of sales figures frorthe retail division.Id. { 74 (the former Director of Global
Compensation alleging that when he observed that “the sales numbers ftaitlsegenent in
2013 were inflated by at least 10%,” his supervisor was instructdtelyefendant CEO to
“leave tle retail sales figures aloigdemphasis in original)).

Accordingly, the defendants’ motion to dismiss the plaintiff's Sectida)2flaim is
denied.
V. CONCLUSION

For the reasons stated above, the defendants’ motion to dismisstesigrapart and

denied in part. The defendants’ motion to dismiss Count | based on misrgptiesis regarding
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the growth of LSI's retail and commercial capital assets segnsadgied. The defendants’
motion to dismiss thplaintiff's Count | based on alleged misrepresentations regarding
Golndustry and Network ternationais granted The defendants’ motion to dismiss Count Il is
denied

An Order consistent with this Memorandum Opinion will issue conteamgausly.
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