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AMERICAN INSTITUTE OF
CERTIFIED PUBLIC ACCOUNTANTS,
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V. Civil Action No. 14-1190 (JEB)
INTERNAL REVENUE SERVICE, et al.,

Defendants.

MEMORANDUM OPINION

Unlike the legalservices market, the tgxeparation ecosystem idediversehabitat
within which four species of tagreparers compete for clientgertified public accountants
(CPAs), attorneys, enrolled agents, and unenrolled tax preparers. sthierée are subject to
varying levels of licensing requiremeratsd regulatory controls, while the fourttsome
600,000 unenrolled preparertiavelong remained in theegulatory shadows. In 2011, the IRS
decided the time had come for unenrolled preysaio show theibona fides It thus
promulgated a rule that would have required all unenrolled preparers to, among atigmtass
a qualifyng exam and satisfy continuireglucation requirements. Three unenrolled preparers
displeased by these newgugrements filed suit, and this Court along with the Court of Appeals
agreed that the IRS had exceedsdtatutory authority in creating the new rule.

Undaunted, théRS in July 2014 created the Annual Filing Season Program, a
certification regime thatontained many of the same componeastte prior unlawful rule but
madeall participationvoluntary. Notwithstanding its noncompulsatyaracter, this program

alsohad its detractorsvho believed the IRS lacked authority to create it. This time, though, it
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was not the unenrolled preparers bringing suit, but ratfeeAmerican Institute of Certified
Public Accountants, a professional organization that represents accountants andngcftioust

— some of whictalsoemploy unenrolled preparers. This Court granted the IRS’s motion to
dismisson standing grounds for lack of injury, but the D.C. Circuit reversed. In so doing,
however, the Court of Appeals indicated that it was not determivinegher ACPA hadalso
demonstrated its entitlemetat sue -t.e, whether it came within the zone of intergststected

by the relevant statute. Thisompted the IRS on remand to file a Motion for Judgment on the
Pleadings with regards to that very issée.the Courtultimatelyconcludes thafICPA does

not fall within theapplicablezone of interest it will grant Defendaist Motion.

l. Background

A. Tax-ReturnPreparer Market

When someone wants help preparing his tax&pgr# is the cruelest month he will
usually look to one of “four groups: (1) certified public accountants (CPAS); (2) taniz

‘enrolled agents’; and (4) unenrolled preparers.” Am. Inst. of Certified Pub. Actdsmt RS

(AICPA1I), 804 F.3d 1193, 1194 (D.C. Cir. 2015). The first three are regulatathbythe
IRS or stateadjuncts*CPAs and attorneys are subject to state professional licensing regimes,
and enrolled agents are licensed by the IRS and subject to various IRS regsiieciading
taking continuing education courses and passing an exiaimat 1194-95.All three are also
bound by the strictures of IRS Circular 230, “which includes rules and disciplir@gdures
for practice before the IRS.Id. at 1194.

The fourth group — unenrolled prepareris simultaneously the least regulated and the
most numerous, comprising around 60% of therédxrnpreparation marketld. at 1198. Apart

from being required to obtain and use a “Preparer Tax ldentification Numbeas. Reg.



8 1.61092, they are not otherwise required to take classes, pass an exam, or ggenonstr
competencyn preparing tax returnsSeeAICPA 11, 804 F.3d at 1195.

B. The 2011 Rule andoving

In 2011, the IRS decided it was time to take a closer look at unenrolled preparers. In
June of that year, it promulgated a r@eeRegistered Tax Retn Preparer Rule, 76 Fed. Reg.
32,286 (June 3, 2011), that would have required any unenrolled preparer to pass a qualifying
examination, completifteen hours of continuing-education courses annually, and subject
herself to Circular 230, a document that, as mentioned, provides details regdrdirgpunts as
sanctionable conduct and thecedural particulars of tHRS's disciplinary regime Seeid. at
32,301, 32,303, 32,306ee als@1 C.F.R. §8§ 10.20-.38.

In crafting the rule, it relied on a 132arold section of the Internal Revenue Code, 31
U.S.C. § 33(n), which gives the Treasury Secretary, subject to cegaiditions not relevant
here, authority to

(1) regulate the practice of representatives of persons before the
Department of the Treasurgnd

(2) before admitting a representative to practice, require that the
representative demonstrate

(A) good character;
(B) good reputation;

(C) necessary qualifications to enable the representative to
provide to persons valuable service; and

(D) compéency to advise and assist persons in presenting
their cases.

8§ 330(a) (2012)fgll text republished in Appendix to this Opiniod).The IRS homed in on its

1 Section 330 has since been modified, effective December 18, 2015, suchahatstiormerly 830(b) is now
codified in 8330(c). SeePub. L.114113,8410,129 Stat2242 3121 (Dec. 18, 2015). All references&t830 in
this Opinion refer to the earli¢2012)edition.



power in 8 330(a)(1) to “regulate the practice of repméstives of persons before the
Departmeti as justifying its regulatory ambitionsSee76 Fed. Reg. at 32286.

Three unenrolled preparers challenged the rule, arguingshmbmulgatiorexceeded
the IRSs authority under that statutory provision. This Court agreed, granting summary

judgment to the plaintiffs and enjoining enforcement of the r8eeLoving v. IRS Loving |),

917 F. Supp. 2d 67, 74 (D.D.C. 2013). On appeal, the D.C. Circuit affirmed, concluding that
when a person acts as a-texurn preparer, she is not acting as a “representative” of her client as

that term is used in &30(a)(1). Loving v. IRS Coving 1), 742 F.3d 1013, 1017 (D.C. Cir.

2014). Reinforcing thigreading, the phrasépractice. . .before the [IRS]” and “presenting their
cases” in88 330(afl) and(2) make clear that Congress was intending to givéRBehe power
to regulate representatives in “traditional adversarial proceedings’udits arather than non-
advesarial activitiedike preparing and filing a tax returihd. at 1017-18. Because “the process
of filing a tax return” is essentially “one of s@l§sessment” and demands neither “arguments
[n]Jor advocacy in support of the taxpayer’s position,” the coamtluded that “taxeturn
preparers do ngiractice_before the IR®8hen they simply assist in the prepavatof someone
elsés tax returri, and are thus not “representativedio fall within the IRSs regulatory orbit.
Id. (citations and quotation marlomitted).

One additional point is worth noting. Although this Court permanently enjoined the IRS
from enforcing the rule upon entry itd summaryjudgment orderseeLoving I, 917 F. Supp. 2d
at 81, it subsequently narrowed the scope of that injunction when ruling on the IRS’s fequest

a stay pending appeakeelLoving v. IRS (Loving Il), 920 F. Supp. 2d 108, 109 (D.D.C. 2013).

The Court denied the IRStequestbut in so doingnade clear that it was

not requiring the IRS to dismantle its entire scheme. It may choose
to retain the testing centers and some staff, as it is possible that some



preparers may wish to take the exam or continuing education even
if not required to. Such voluntarily obtainededentials might
distinguish them from other preparers.

Id. at 111. Perhapséking this clarification to heart, the IRS decided to retain much of thesrule’
infrastructure, but did so by relying on tax preparefilingness to voluntarily participate. It is
this voluntaryprogram that sits at the heart of the current suit.

C. The 2014 Annual Filing Season Program

In July 2014, the IRS released Revenue Procedure 2014-42, albeit without notice and
comment,n which it created the Annual Filing Season Progr&eeRev. Proc. 2014-42 (AFS
Progam), 2014-29 I.R.B. 192 (2014ee alsdnternal Revenue Manual 32.2.2.3.2 (Aug. 11,
2004) (ekfining “Revenue Procedure” as “an official statement of a procedure by the Seatice th
affects the rights or duties of taxpayers or other members of the public untigethal
Revenue Code, related statutes, tax treaties, and regulations, or informatidththaghanot
necessarily affecting the rights and duties ofghilic, shouldbe a matter of public
knowledgé). The “new,voluntary [AFS] Program [is] designed to encourage tax return
preparers who are not attorneys, certified public accountants (CPASs), ce@magdints (EAS)” —
i.e., who are unenrolled preparefsto complete continuing education courses for the purpose of
increasing their knowledge of the law relevant to federal tax retutds8 1 (emphasis added).

The Program allowtheseunenrolled preparers to apply for a “Record of Complgtion
which the IRS will issue “[u]pon verification that the requirements in sectionkisfdvenue
procedure have been metd. 8 4. Those requirements includger alia, (a) obtaining a
prepareitax identification number, (b) takingn annual “federal tax filing season refresher
course,” (c) passg acomprehension test, (d) completiagninimum offifteen hours of
continuing education annually; and (e) consenting to be “subject to the duties antiorestr

relating to practice before the IRS in [specifiedtjpms] of Circular 230.”1d.
5



Quite unlike the 2011 rule, “no tax return preparer is required to participates 3.
The IRS did, however, create several incentives to drum up interest. Fiegpateagional
benefits. The IRS designed the Progtamallow successful participants tstand out from the
competition by giving them a recognizapfdecord of [Clompletion that they can show to their
clients!” Compl., 1 7 (quoting Defendant IRS Commissioner John Koskinen). In addition,

participants names also appear in the IR8nlineDirectory of Federal Tax Return Preparers

with Credentials and Select Qualificatiorf8eehttp://irs.treasury.gov/rpo/rpo.jsf (last visited

August 3, 201h

The second major incentiveabtaining the ability to “practice” before the IRS in limited
circumstances. Prior to the AFS Programy unenrolled preparer could “engage in [such]
limited practice by representing taxpayers before the IRS during an examivéah respect to
tax returns and claims for refund that the RTRP prepared and signed.” Rev. Proc. 2014-42, § 2.
In other words, unenrolled preparers could assist clients during an audit, but only as taxhos
returns that the preparer had herself prepared. Upon creation of the AFS? tamxaver, the
IRS conditioned this “limited practice right” on successfully obtaining a Rlesfo€Completion,
meaninghat unenrolled preparers who declined to participate would no longer be able to engage
in “limited practice” before the IRS. Sék § 6.

D. Procedural History

AICPA filed suit shortly after IRS announced the Program, seeking ardgch that it
was unlawful and an order enjoining its implementati8eeCompl. at 22-23. The IRS moved
to dismiss for lack of standing, arguing that not a single one of Plantimbers had suffered
aconstitutionally sufficientnjury. SeeECF No. 8 (Mot. to Dismiss) at 2. Plaintiff, in turn,

countered with three theories of injury it thought sufficient to estaBlisble Il standing.See



ECF No. 10 (Opp. to Mot. to Dismiss) at 20-24s will be explained in more detail belogge
infra Sectionlll.B.2, this Court concluded that none of the three theories passed muster and

granted the IRS Motion. SeeAm. Inst. of Certified Pub. Accountants v. IRSCPA 1), No.

14-1190, 2014 WL 5585334, at *5 (D.D.C. Oct. 27, 20ie\d sub nomAICPA 11, 804 F.3d

1193 (D.C. Cir. 2015).
AICPA nevertheless found some success on appeal. In late 2015, the Court of Appeals
concluded thait did have standing on at least one narrow basis: competitive irhagAICPA
II, 804 F.3d at 1197. On that point, the court concluded that
[AICPA’s] members . .will face intensified competition asresult
of the [AFS Program].Specifically, participating unenrolled
preparers will gain a credential and a listing in the government
directory. [AICPA] alleges-and we must accept as true for
purposes of assessing its standirigatthis will “dilute[] the value
of a CPAs credential in the market for tagturnpreparer services”

and permit unenrolled preparers to more effectively compete with
and take business away from presumably higineed CPAs.

Id. (quoting AICPA’s Reply Br. at 12). It therefore reversed this Ceulismissal and
remanded for further proceedingsl. at 1199.

In reaching its decision, however, the Court of Appdalsussedwo important points
relevant here. First, it made clear that it wal/ decidingthatthe competitivanjury-via-brand-
dilution theory of standing sufficed foneeting Article III's injuryin-fact requirement Second,
that @urt gave passing mention &n issue raised by the$ for the first time on appeal
namely, that AICPAs “grievance does not arguably fall within the zone of interests protected or
regulated by the statutory provision it invokedd: (citations and quotation marks omitted). tBu
because “the IRS never presented this argument to the district court,” th€iiziiit declined to

address it.



Quite predictably, on remand the IRS filed a Motion for Judgment on the Pleadings,
arguing that AICPA falloutside the “zone of interests” protected or regulated by the relevant
provisions of the Internal Revenue Code. That Motion is now ripe.

. Legal Standard
This Court evaluates a Rule 12(c) motion for judgment on the pleadings under the same

standard as a Rule 12(b)(6) motion to dismBseRollins v. Wackenhut Servs., Inc., 703 F.3d

122, 130 (D.C. Cir. 2012) (“Rule 12(c) motion” treated as “functionally equivalent to a Rule

12(b)(6) motion.”);_ Robinson-Reeder v. Am. Council on Educ., 532 F. Supp. 2d 6, 12 (D.D.C.

2008). The Court musherefore “treat the complaistfactual allegations as true . . . and must
grant plaintiff‘the benefit of all inferences that can be derived from the facts alle rrow

v. United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000) (quoting Schuler v. United

States617 F.2d 605, 608 (D.C. Cir. 1979)) (citation omittege als@lerome Stevens Pharms.,

Inc. v. FDA, 402 F.3d 1249, 1250 (D.C. Cir. 2005). The pleading rules are “not meant to impose

a great burden upon a plaintiff,” Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 347 (200%), and

must thus be given every favorable inference that may be drawn from theiatisgditfact.

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 584 (2007).

Although “detailed factual allegations” are not necessamyithstand a Rule 12(b)(6) —
or, in this case, a 12(c) — motion, &.555, “a complaint must contain sufficient factual matter,

accepted as true, tetate a claim to relief that is plausible on its fdcéshcroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 570). Plaintiff must put forth “factual
content that allows the court to draw the reasonable inference that the defendhla ferl the
misconduct alleged.ld. The Court need not accept as true “a legal conclusiaztheduas a

factual allegation,” nor an inference unsupported by the facts set forth in thea@dmpl



Trudeau VFTC, 456 F.3d 178, 193 (D.C. Cir. 2006) (quotirgpasan v. Allaird78 U.S. 265,

286 (1986) (internal quotation marks omitted)). For a plaintiff to survive such a motion even if
“recovery is very remote and unlikely,” moreover, the facts alleged in the aminphust be
enough to raise a right to relief above the speculative leV@dmbly, 550 U.S. at 555-56

(citing Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)).

1. Discussion

The only issue presented for decision in Defendant’s Motion is whether “AICPA
arguably falls within the zone of interests to be protected by the statigsliatSeeMot. at 1.
The Courts analysis proceeds in two stedt will begin by setting forth the legal framework
and therproceed to determine whether the relevant “zone of ing8restompasses AICPA’s
grievance.

A. Legal Framework

Thezone-ofinterestdest, which has until recently been referred to as a spafcies
“prudential standing,” is no longer really a question of standing aSakCrossroads

Grassroots Policy StrategiesREC, 788 F.3d 312, 319 (D.C. Cir. 2015) (citibgxmark Intl,

Inc. v. Static Control Components, Inc., 134 S. Ct. 1377, 1386-87 (20béjeadit is a

“statutory question” that asks “whetherlegislatively conferred cause of action encompasses a

particular plaintiffs claim:” Mendoza v. Perez, 754 F.3d 1002, 1016 (D.C. Cir. 200ikgely

for this reason, satisfaction of the zoneirdkrests test is no longer a “jurisdictional

requirement” and is instead “a merits issu€rossroads Grassroots, 788 F.3d at @it@tions

omitted)
Thezone-ofinterestdest, moreover, follows a particular path when a plaintiff, as here,

brings suit under section 10 of the Administrative Procedure Act, vpnamhdes a cause of



action for persons “aggrieved by agency actathin the meaning of a relevant stattit®

U.S.C. § 702 (emphasis added). In construing the above-emphasized portion of § 702, the
Supreme Court concluded that Congress intetalegtjuire“that a plaintiffs grievance must
arguably fall within the zone of interests protected or regulated by the sfatuto

provision . . . invoked in the suit Bennettv. Spear, 520 U.S. 154, 162 (199&nphasis

added) accordMendoza, 754 F.3d at 1016. In the case of a plaintiff bringingnsait

representative capacion behalf of its membersas AICPA does hereit is those members’
interests that are to be considered in determining whether theofaorterests test is satisfied.

SeeBostm Stock Exch. v. State Tax Comm’n, 429 U.S. 318, 321 n.3 (1977).

The Court understands thamust “apply the zone-oirterests tst in a manner
corsistent with'Congress’s evident intent when enacting the APA to make agency action

presumptively reviewabl€. Mendoza, 754 F.3d at 1016 (quotik@tch-E-Be-NashShe-Wish

Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199, 2210 (2012)). Nevertheless, t

burden of demonstratirt@at a plaintiffs interest or grievance satisfies the test “falls squarely

on” the plaintiff. Am. TruckingAss’ns Inc. v. Fed. Motor Carrier Safety Admin., 724 F.3d 243,

246 (D.C. Cir. 2013).
B. Application
Defendants argumentereis facially simple: Plaintiffails the zone-ofnteress test
because its grievangeeally, the grievance felt by its membepgrtains to an interest that is
neither regulatedor protected by the “relevant statute,” whtble IRS maintaigis 31 U.S.C.
8 330. SeeOpp. at 1; Mot. at 1. Resolving this succinctly stated argument, however, requires
the Court to unpack and then answer a number of interrelated predicate questions. Fiist, what

the “grievance’or interest at issue? Secorgl§ 330 the “relevant statute” for defining the

10



applicable “zone of intere$®? Finally, how broad is the reach of thelevantstatut¢’ s|” “zone
of interess,” and does Plaintiff's properly definégrievance”or interest come within itThe
Court tackles each question in turn.
1. Plaintiff's Grievance
On the surface, AICPA “grievance” seems straightforward: the AFS Program catsses
membersome form of harm. But when it comeghezone-ofinterestsanalysis more

excatituddas necessary. As tifupreme Court articulated in Lujan v. National Wildlife

Federation497 U.S. 871 (1990), the grievarareinterestrelevant to the “zone of injury” inquiry
is a precise one: “[Tle plaintiff must establish that the injury he complaindhgggrievement,
or the adverse effeapon hinj falls within the [relevant statutg ‘zone of interests”’ Id. at 883
(emphasis in original). Elaborating on this point, the D.C. Circuit has clarifietothany

given claim[,] the injury that supplies constitutional standing must be theasathe injury

within the requisitézone of interests’’ Mountain States Legal Found. v. Glickman, 92 F.3d

1228, 1232 (D.C. Cir. 199¢¢mphasis addedaccordTexas v. United State809 F.3d 134, 163

(5th Cir. 2015) (“Texas satisfies the zone-of-interests test not on account ofaligede
grievance but instead as a résidi the same injury that gives it Article 11l standing.dff'd by

equally divided court sub nornited States v. Texa&36 S. Ct. 2271 (2016). This limitatien

quite important here, as the only injuhat currently supplies AICPA wittonstitutianal
standing -eompetitive injury by way obrand dilution — is a narrow one indeed.

When the parties first disputed the question of constitutional standing, Plaintiffcadiva
three theories of “injury in fact” resulting from the AFS Program, the thirdhaéh included
something akin to “competitive injury.AICPA 1, 2014 WL 5585334, at *5-7. On that third

point, AICPA’s core position was not that the credential offered by thesIR&ord of

11



Completionwould dilute the CPA “brand” so to speak, but eatthat the credential would create
consumer confusion in the tagturnpreparer marketplaceSeeid. at *6-7. That “confusing . . .
state of affairs,” it believed, would somehow “injure its membeld. at *7. This Court found
none of the theories convincing, abhdranted the IRS motion to dismiss for lack of standing.
Id.

On appeal, Plaintiffenewedhe same three theories of injury, emphasizing again on its

third theory that its “competitive injury” arose primarily from liislief that consuers in the tax

preparer marketplace would be confused by the new IRS “credential,” anddhatonfusion

would harm itanembersbusiness interestsSeeBr. of Appellant at 22-33AICPA 11, 804 F.3d
1193 (D.C. Cir. 2014). The Court of Appeals, however, took a differant-far narrower
approach: “We begin and end with the [AICBRclaim of competitor standing.AICPA 11, 804
F.3d at 1197. It concluded that AICPA had sufficientlg@dld competitive injury because the
AFS Program would “dilute[] [AICPA] members’ credentials by introducirggpaernment-
backed credential and governmspbnsored public listing.ld. at 1199 (citation and quotations
omitted). This was true regardless of whether consumers were confused; thihn€etote
found “no need to reach” the “confusion issue” “[d]espite the fervor with which thegpartie
dispute[d]” it. 1d. at 1198. Nor, for that matter, did the Court of Appeals wade into any of the
other thedes of injury in fact that this Countad found unavailingSeeAICPA |, 2014 WL
5585334, at *5-7AICPA 11, 804 F.3d at 1197. With this procedural history fresh in mind
becomes clear that the only “injury in fattiat has been affirmatively found exist byeither

this Court or the Court of AppealsAdCPA memberscompetitive injury resulting from brand

dilution.

12



Plaintiff acknowledges this point in its briefing, recognizing that certain ‘iggtit
contends will help it satisfy the zomwd-interest test have “not yet been held to provide Article Ill
standing in this case.” Opp. at 20. These injuries include its members’ purioodesst in
avoiding consumer confusion,” id. at 17, and their interest in avoiding regulation as supervisor
of unenrolled preparers who participate in the AFS Program (the “supervisaryiharry).

Seeid. at 2621.

While AICPA does not ask this Court to revise its initial conclusion as to the consumer-
confusion issue, it doemaintain that “this Countemains free” to change its mioa the
supervisory-harm issue, albeit with only scant argument on that [@a#eOpp. at 20-21 While
law of the case does not kihrs Courtfrom dipping a toe into those waters agaee se.g. Mut.

Life Ins. Co. of N.Y. v. Hill, 193 U.S. 551, 553-54 (1904) (“[A] judgment of reversal is not

necessarily an adjudication by the appellate court of any other than thiermgiasterms
discussed and decided.i) sees little justification for doing so herin particular,the Court in
AICPA 1 carefully considere@laintiff's supervisoryharmargument and rejected it, concluding
that, to the extent Plaintiff suffered any harm at all, it derived not from B8 Pxogram but
from supervisory obligations imposed by Circular 23&e2014 WL 5585334, at *6AICPA
disagrees with that conclusion, but offers no convincing argument for why it muestied:
Given thathe zone-ofinterestdestmay only be satisfied by an extant Article Il injury,

seeMountain States, 92 F.3d at 1232, toenpetitiveharmby-branddilution injury is thugshe

only relevant “grievance” for determining whether AICPA satisfiexztiree-ofinterestdest
2. Relevant Statute
Having defined the contours of AICP#&\*grievance,” the next task to identify the

“relevant statute” from which the “zone of integsgmanates.See5 U.S.C. § 702 (party must

13



be “adversely affected or aggrieved by agency aetitinn the meaning of eelevant statute

(emphasis added).

Hoping to keep the zone &nclusive as possible, Plaintfimost aggressive position is
that the relevant statute here is the ABA&If, as opposed tany part of the Internal Revenue
Code. SeeOpp. at 4 n.ZBecause “the IRS acted without even identifying a source of statutor
authority, the AICPA . . satisfies the zonref-interests test because it falls within the zone of
interests protected by the APA, without reference to any underlyingestat But the “relevant
statute” as that phrase is used in 5 U.S.C. § 702rauaefer tahe APA, but rather the
underlying substantive statute that Plaintiff claims was violated bghthiéenged government
action SeeBennetf 520 U.S. at 175 (zone-aiterestdest turns on analysis of the “substantive

provisions of the [undgring statute]”);Animal Legal Defense Fund v. Quigg, 932 F.2d 920,

937 (Fed. Cir. 1991) (“[A]lppellants’ reliance on section 706 of the APA esevant statutes
misplaced.”). Thaanalysis does not change even when the challenging party claims that the
agency acted beyond the bounds of its statutory authasit®)| CPA allegebere See

Amalgamated Transit Union v. Skinner, 894 F.2d 1362, 1366 (D.C. Cir. 1990) (applying zone-

of-interests test with respect to substantive statute where plaintiffeclaagency exceeded

statutory authority)accordConstructores Civiles de Centroamerica, S. A. (CONCICA) v.

Hannah 459 F.2d 1183, 1186 (D.C. Cir. 1972)4iRAtiff must“allege that the agency has acted
arbitrarily, capriciously, or in excess of its statytauthority, so as to injure an interest that is
arguably within the zone of interests to be protected or regulated by the statatquestion.”)
(citation omitted).

As afallback position, AICPA argues that the Program “runs afoul of [31 U.S.C. §] 330

as a whole.” Opp. at 22¢et Plaintiff does not appear txtually view the entirety of 830 —

14



which is entitled Practice before the Departméand contains four subsections lette(all
through (d) -as the “relevant statutelhsteadjt focuses nearly all of its attention tree

specific parts(1) 8§330(a)(1), which grants the Secretary authority to “regulate the practice of
representatives gdfersons before the Departmer{®2) 8§ 330(a)(2), which authorizes the
Secretaryo condition the “admi[ssion] of a representative to practice” on variouactbastics
and qualificationsand (3) 8330(b), which governs both suspensions and disbarments of
representativeas well assarious gnalties SeeOpp. at 6-8, 20, 22. For its part, the IRS argues
that the relevant statute is subsection(88@)alone. _Sedlot. at 1; Reply at 4. The Court need
not split hairs, however, as it is satisfied that AlCiaterests are wholly incongruentth the
interests regulated or protecteddllyof § 330(a) and the suspensianeg-disbarment provisions

of § 330(b).

The meat of AICPA’s argument pertains to 8 330(a). Before looking at that prgvisi
the Court must address two related argumBrastiff makes First,it contendghat its members
also fallwithin the zone ointerests othe latter portiorof 8 33(b) thatgrants the Secretary
authority to impose monetary penalties on employers of any suspended or disbarred
“representativeif such employer “knew, or reasonably should have known” of the employee’
violative conduct.See8§ 330(b) (2012). Plaintiff relies on this part of subsectimrio argue
that “AICPA membersinterests in avoiding . . . increased, unlawful regulatioby-virtue of
their employeremployee relationship to unenrolled preparers pduticipate in the AFS
Program- thus “fall within the zone of interests protected by Section 330.” Opp. at 20. Such an
argument does not fly. As this Court has already noted, theé'gnigyance” or interestelevant
to the zone-ofnterests inquiry here is AICPA membetempetitive interest in avoiding brand

dilution. SeesupraSectionlll.B.1. While the monetarypenalty portion of § 330(bjpaygrant

15



the IRS power to radatecertain employers, this Court has already concluded that AICPA has
not suffered a constitutional injuig-fact on account of its membergatus as employers of

unenrolled preparersSeeAlICPA 1, 2014 WL 5585334, at *5-@jazardous Waste Treatment

Council v. EPA HWTC Il), 861 F.2d 277, 284 (D.C. Cir. 1988A party is ‘regulated for

purposes of the ‘zonéést only if it is regulated by the particular regulatory action being
challenged.”). Such a ruling was not disturbed on appeal.

In addition,Plaintiff’ s lengthy explicationn its briefof the purposes of 8§ 330, which
relies heavily oregislative historydoes not discussmployer penaltiesSeeOpp. at 6-8, 12,
22. AICPA, in fact,makes no effort to disce@ongres's goal in enactinghe latter half of
8 330(b), whichCongress only recently addeathe revenue coda 2004. SeeAmerican Jobs
Creation Act of 2004, Pub. L. 108-357, § 822, 118 Stat. 1@t8 22, 2004)granting IRS
permission to impose fines on disbarred representatives and their employeris afirgployers
“knew, or reasonably should have known'tleéir employees“incompetent,” “disreputable,”
violative, or fraudulent conduct). The Court thus concludeghieatmployeipenalty portion of
8 330(b) is not a part of tifeelevant statute” here.

Second, in arguing thatl of 8 330 is fair gaméor the zone-ofnterests analysis,

Plaintiff emphasizethe Supreme Court’s exhortationgGfarke v. Securitiethdudry

Association 479 U.S. 388 (1987), taew the relevant statutory provision “in the overall context
of” the statutory schemdd. at 401;seeOpp. at 22. e point is weltaken, thought bears
mention that the Supreme Court later clarified that courts should not zoom out to sweh af“le
generalityin defining the felevant statutdso as to] deprive the zone-ofterests test of

virtually all meaning. Air Courier Conference of Am. v. Am. Postal Workers Union AFIO,

498 U.S. 517, 529-30 (199Xee alscAmgen, Inc. v. Smith, 357 F.3d 103, 109-10 (D.C. Cir.
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2004) (concluding district court erred by “focus[ing] on the broad purpose of the Medictir
as a whole rather than “the more specific interest protected by” the relevantisnbskttte
“statutory provision whose violation forms the basis for thglaint”) (citation omitted).
Indeed, it would make little sense to conduct the zonatefests analysis here by concluding
that the purpose of the Internal Revenue Code, as a whole, is to generate income for the
government. GivenlRintiff's particular grievance here, more granularity is needed.

In addition Plaintiff has notvailed itself of the flexible analysis Clarkaggestshaving

neglected to condueiny exploration of thetatutory schemas a wholer to cite to other
provisions beyond § 33Datit believeswill illuminate Congress intent. AICPA hassimply
not done the work of canvassing that “overall context” to distill “Congress’ byerposes” in
enacting the Internal Revenue Cpdendering its appeal tolarke an empty vessel. SéHarke
479 U.S. at 401. AS€larkeitself stated, courtsfiay consider any provision that helghgm to
understandthe interests at stakel. (emphasis added)a far cryindeedfrom a mandate that the
Court do the foragingself. In sum, then, § 330(a) and those portions of § 330(b) dealing with
suspension and disbarment of individuals (but excludingé¢ldy addedportion relating to
employer penaltigcomprisethe “relevant statute” for carrying out thene-ofinterestanquiry.
(For ease of reference, however, the Court will simply refer to the “rdleta@ute” as 830(a)
alone.)
3. Zone of Interests

With § 330(a) now front and center, the Court must determine the “zone of interests” the
statute covers and whether AIEB membes’ interests fall within it. Broadly speaking, the
Supreme Court has explained the zon@tdrestgequirement as one that seeks to balance

Congressional desire for a broadening of the “class of people who may pdotessaative
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action” against the “potential for disruption inherent in allowing every party selyeaffected
by agency action to seg@kdicial review.” Clarke 479 U.S. at 397 The balance struck by the
Court, then, was that the “interest sought to be protected by the complainanb@rargiuably

within the zone of interests to peotectedor requlateddy the statute . . in question.”Clarke

479 U.S. at 396 (emphases added).
The D.C. Circuit has further elaboratedtbese duahpproacheto demonstratinghat a
plaintiff falls within the zone of interestexplaining:

As a general matter, there are two types of parties withighée
incentives to police an agerisy enforcement of the laws it
administers. First, those whom the agemegulateshave the
incentive to guard against any administrative attempt to impose a
greater burden than that contemplated by Congress. Secose, tho
whom the agency was supposedptotecthave the incentive to
ensure that the agency protects them to the full extent intended by
Congress.

Hazardous Waste Treatment Council v. Thork@&/TC IV), 885 F.2d 918, 922 (D.C. Cir.

1989) (emphasis adde@xcod Fedn for Am. Immigration Reform, Inc. v. Reno, 93 F.3d 897,

900 (D.C. Cir. 1996); Scheduled Airéis Traffic Offices, Inc. v. Dépof Def., 87 F.3d 1356,

1359 (D.C. Cir. 1996).

Although AICPA seeks teatisfy the tesas aparty both “regulated” and fptected” by
8 330(a) it is only the latter that deserves any attentidhis Court has never concluded that
AICPA’s actualmembers- as opposed to, sasych membergmployees- have suffered any
injury as partiesregulated by’ the AFS program, and, as it has now twice explained, the only
grievance relevant heretiseir competitive injuryby way of brand dilution. The Court thus
squarely rejectRlaintiff’ s argument that it satisfitise zone-ofinterestdestas a representative
of persons “regulated by” the relevant statugeeOpp. at 13 (AICPAS “members are regulated

by the IRS through the AFS Rule because they employ unenrolled tax return nsf¢paket
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20 (AICPA's “membersinterests in avoiding such increased, unlawful regulation fall within the
zone of interests protected by Section 3SBHWTC I, 861 F.2chat 284 (‘A party is ‘regulated’

for purposes of the ‘zongést only if it is regulated by the particular regulatory action being
challenged.).

The Court is thus letb grapple withwhether AICPAs “membersinterests as
competitors against unenrolled preparers fall squarely within the zonerekiste. protected
by Section 330[a].” Opp. at 9 (emphases and brackets add&gharty may demontsate this in
one of two ways: [1] if it is among those [who] Congress expressly or diradibaied were the
intended beneficiaries of a statute,. or [2]if it is a‘suitable challengéto enforce the
statute—that is, if its interestare sufficiently congruent with those of the intended beneisiar
that the litigants are not more likely frustrate than to further . . . statutory objectives.”

Scheduled Airlines, 87 F.3at 1359 €itations omitted)seeClarke 479 U.S. at 397 n. 12[T]he

‘zone of interest[s] inquiry . . . seeks to exclude those plaintiffs whose suitaedikely to

frustrate than to further statutory objectivescf);Mova Pharm. Corp. v. Shalala, 140 F.3d 1060,

1075 (D.C. Cir. 1998) (plaintiff may succeeg $howing “an inevitable congruence between” its
interests and those protected by the statute).

On the first prong, Plaintiff does not contend that it is an intended beneficiary of the
statute.SeeOpp. at 6 n.3, 17. So the Court must decide only whétisea “suitable
challenger,” a question that must be answered in two parts. First, the Court reustroe
Congresss “implicit purpose[]” in enacting 830(a) and what interests it was designed to

protect. SeeAm. Fedn of Gov't Employees. Rumsfeld, 321 F.3d 139, 143 (D.C. Cir. 2Q03)

accordLexmark 134 S. Ct. at 1389Second, it must determine whether Plaitgifinterests are

so marginally related to or inconsistent witose purposes] that it cannot reasonably be
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assumed that Congress intended to permit the’siitendoza, 754 F.3dt 1017 (quoting
Clarke 479 U.S. at 399)Only if it answers the latter question in the affirmative may the Court
conclude that AICPA may not bring suit.

a. Purpose of Section 330(a)

In enacting 830(a), Congress intended to protect consumersed of tax servicedn
reaching this conclusion, the Court finds it useful to focusI@PA’s owntake onthe statutes
objectives At times, Plaintiffappeardo argue that Congressgyoalin enacting § 33@) was to
grant limited authority to the IRS to regulate some unspecified aspects ofritet foatax
related servicesSeeOpp.at 7 (Congress intended to give “the I&3tainauthority to regulate
someaspects of the market of services offered to taxpayers.”) (emphases atiged;
(Statutory text reflects Congréssiesire to “giv[e] the IRSome regulatory authority over the
tax-services marketplacand its desire to place limits on that authot)t(emphass added).
This observation may be descriptively accurate, but it is fundamentally quiestjgimg
regarding the issue obogressional purposes. To say that Congress intended to confer
regulatory authority — or even that it intended to confer bmliged regulatory authority says
nothing aboutvhy such power was given, and what interests were in mind when such authority
was grantedrendering this explanation wholly unsatisfying.

Perhaps for this reaspPlaintiff does, in other parts of its briefing, make clear that it
views the grant of regulatory authority as a means of realizing “Cahgigsal of protecting
consumers,” given that the statute “requires representatives to have, ahanriags, ‘good
characterand ‘competency to advise and assist persbrig.’ at 12 (quoting 830(a)(2));id. at
9 (describing goal of statute as “ensuring that taxpayers resilmble servicé) (quoting
§330(a)(2)(C))id. at 8 (statute reflects “Congrésslesire to protect consumers from

unscrupulous agents”). Indeed, AICPA’s own extensive account of 8 33&@islative history
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reflects its understanding that the provision was principally — if not exclusivkieeted
towards consumer protection:

Originally enacted in 1884 as part of a War Department
Appropriation,seeAct of July 7, 1884, ch. 334, sec. 3, 23 Stat. 236,
258, the immediate purpose of [what is no@38a)] was “to
address concerns that military veterans were being cheated by
disreputale agents.” Joint Comm. on TaxatidAresent Law and
Background Related to the Reqgulation of Conduct of Paid Tax
Return Prepares & n.28 (2014). . . As one member of Congress
explained, veterans were being “victimized by the sharks that lie
around this city and who make their living by practicing deception
on soldiers,” taking as much as “one half [of the clgntlaim,”

while the Treasury Department was “unable” to “guard the
interests” of these veterans “because no law authorized them to
disbar thedisreputable claim agents from practice.” 15 Cong. Rec.
5222 (1884) (statement of Rep. Townshend).

Opp. at 7.

The Court sees little reasondaestionPlaintiff’'s account. On the contrany reviewing
the historical version of § 388) — whose language was modified only once in 1982 “without
substantive change,” s€b. L. No. 97-258, 96 Stat. 877, 877 (1982) — the Court cotiatrs
Congress was animated by a concern for protecting “claimants” who wanteel af sl
congressionally appropriated funids “horses and other proggrost in the military servicg,
and that the grant of regulatory authomgis designed to effectuate that purpose. Astef
July 7, 1884, 23 Stat. 236, 258-59 (authoriZsegretary of Treasury to require“agents,
attorneys, or other persons representing claimants” to demonsttatelia, necessary
gualifications, and to disbar such persons if they “deceive, mislead, or threateaiaytor
prospective claimant”) (texdf original statuteepublished in Appendix).

The historical statute reveals another important point, which is that Cosgressern
for consumer wellbeing underpial threeof the codified subsectionat issue herga)(1),

(2)(2), and (b) (excluding the newly added provisioegardingemployerpenalties) As can be
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seen from the statuteoriginal form, the Secretdsyauthority to regulate representatives (now
reflected in 8330(a)(1)), its authority to require that certain prerequisites be safisffere a
person beamesa representative (now380a)(2)),and its power to suspend or disbar
disreputable representatives (now the opening portions of § 33d(lBYw from the same
underlying unease about unscrupulous claim agentthamdesire to shieldonsumers
therefom. See23 Statat 258-59.

The text of 8330(a) confirms as much. In providing the Secretary authority to regulate
“representatives of persons before the Department,” the statute artivallabes criteria that
reflect a consumeprotective purpose. For instance, before allowing someone to become such a
representative, the Secretary may require her to demonstrate that sheepdbse$gecessary

gualifications to enable the representative to provide to persons valuable.5ervice

§ 330(a)(2)(CXemphasis added) Not a single word in the text of the statute even hints at the
notion that Congress had in mind any protection of the interests of service provider{CRaAd A
has pointed the Court to no other provision of the revenue code that would make such intent
clear. In sum, then, theo@rt agrees with AICPA that330(a) s corepurpose was — and

remains- protecting consumers in tkex-services marketplaceSuch authority is not
unboundedseeloving i, 742 F.3d at 1021, but the question here is whether AICPA is a party
“with the right incentives to police an agefegnforcement of the laws it administereiWTC

IV, 885 F.2d at 922.

2 This provisionis not unique to théRS. Indeed, analogous provisions that provide other agesiriglar
gatekeeping authority dot the U.S. Codee, e.9.35 U.S.C. § 2(b)(2) (U.S. PatemidaTrademark Office); 38
U.S.C. § 5904 (Department of Veterans Affairs); 42 U.S.C. § 406(a)(1)a{Rexurity Administration); 43 U.S.C.
§ 1464 (Department of the Interior). Many of these provisions, likertkaat issue here, also have an expansive
history, some of whicleven pre-date 1884 See, e.g.Sperry v. State of Fla. ex rel. Florida Bar3 U.S. 379, 388
(1963) (recounting history of statutory provisions dating back to 1861 tatiegithe Commissioner of Patents the
authority to regulate prtitioners appearing before his office
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b. Suitable Challenger

Having identifiedCongress’s purpose in enacting 8 330(a) as one of consumer protection,
the next step is determininghetherAICPA’s interesin avoiding ‘intensified competition as a
result of the [AFS Program]AICPA 11, 804 F.3dat 1197, is congruent witthatpurpose It is
not. On the contrary, AICPA membersimpetitive interests are on a collision course with
Congress’s interest in safeguarding consumers.

AICPA's objective here, as it relates to its competitiyery, is to ‘remov|[e] the AFS
Rule’s spurious credential from the marketplace.” Opp. s¢&d. at 3(“[A]s competitors of
unenrolled preparers, AICPA members’ interests” consishig; alia, “ensuring that their hard-
won qualifications are not diluted by the Rule’s unlawful credential.”). Dgydeeper,
however, its interest relates to “maximizing. profits, apparently by avoiding competition

with” unenrolled preparers in thearket for tax services. Se&uid Carbonic Indus. Corp. v.

E.ER.C, 29 F.3d 697, 705 (D.C. Cir. 1994).

On the surface, it seems difficult to square AIC®#iterest in dismantling the IRS
program with Congress’s goal of safeguarding consumers. In creating thedgt&n®, the IRS
aimed to improve unenrolled pra@rs knowledge of federal tax law, therelgyrdtecting
taxpayers from preparer errdrsRev. Proc. 2014-42, § Zl'his objective appears closely aligned
with Congress’s goal of ensuring taxpayers are provided “valuable sér@ité).S.C.

§ 330(a)(2)(C). AICPA does not impugn the IRS’s motive in creating the programmeowiste
argue that, apart from the risk of “consumer confusioné -that consumers might confuse a
morequalified but highepriced CPA with a lesgualified but cheaper unenrolled preparéne-
AFS program doesot flow logically from Congress’objectiveof protectng consumers.
Rather, it seeks to eliminatiee Program notwithstanding its potential benefit to consumers

precisely because the progranfgovernment-lacked credentiall] renders tinenrolled
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preparers . . ‘better able to compete against other credentialegdarers, uncredentialed
employees of [AICPA] membetsnd ‘CPAs and their firm&. Opp. at 10 (quotindAICPA I,
804 F.3d at 1197-98).

Ignoring this apparent conflict, AICPA argues that its competitive interests are
nevertheless congruent with 8 330(a)’s purposes, thereby establishing itasatsistable
challenger. In particular, it contends that its suit “advances Congreskif goarting the IRS
limited authority over the market for providing services to taxpayerhfining the IRS to its
congressionally prescribed bounds.” Opp. &e2id. at 9. In essence, AICPA views itself as a
party whose thterests are such that thiay practice can be expected to police the irgisrénat
the statute protects,Amgen 357 F.3cat 109, even if Congress did not have AICBA’
membersinterestsspecificallyin mind when drafting the law.

In making this argument, Plaintiff leans heavily ostaement from the Supreme Court

in Air Courier Conference in which the court appeared to broadly proclaintomapetitorylike

AICPA) of entities regulated by unlawful agency action (ostensilignrolled preparers) are
generally suitable challengerSee498 U.S. at 529 Clarkd, 479 U.S. 383]s the most recent
in a series of cases in which we have held that competitors of regulated entiéiesamaing to

challenge regulationy.(citing alsolnv. Co. Inst v. Camp ICl), 401 U.S. 617 (1971Ass’n of

Data Processin§eav. Orgs, Inc. v. CampData Processijg397 U.S. 150 (197]) It goes

without saying, of course, thaeitherClarkenor Air Courier Conferencstand for the

proposition thaall competitors of regulated partiperforcecomeunder the zone of interests of
any underlying statutélt is a maxim not to be disregarded, that general expressions, in every
opinion, are to be taken in connection with the case in which those expressions are used.”

Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 399-400 (1,82d9ordAir Courier Conference
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498 U.S. at 529 {This statementjke all others in our opinions, must be taken in the context in
which it was madé).
Indeed, context matters a great deal on this point, as the line of authoritydrédarre

Air Courier Conferencéears little resemblance to AICRAosture here. Those cases, which

the D.C. Circuit has helpfully labeled theritry-restriction casesjhvolve “competitors
attempting to confine a regulated party witlsertain statutory guidelines3eeLiquid

Carbonic, 29 F.3dt 705. For instance, i@larke the competitoplaintiff was an association
representing the securities industry, the regulator was the Comptroller@dtiency, and the
regulated party consisted of national banBee479 U.S. at 392. The plaintiff was dissatisfied
with the Comptrolleés decision to loosen restrictions on banks’ ability to offer discount
brokerage servicesvhich had the effect of allowing banks to compete for tsesé@ces in a
space that had historically been free from such competition. The Court, looking itoithe s

circumstances presented by Data ProcesamiliCI, concluded that the plaintiféll within the

“zone of inteests” of the National Bank Aetnd could thus argue that tGemptrollets decision
contravened language tinat statutehat it believed should keep banks out of the interstate
discount-brokerage market. This was so even thplaghtiff’s members were neither regulated
nor expressly protected by thAet itself. Seeid. at 394-403; id. at 403 (“Congress [has]
arguably legislated against the competition thedgondent seeks] to challenge by limiting
the extent to which banks can engage in the discount brokerage business and henceéhbmiting t
competitive impact on nonbank discount brokerage houses.”) (citations and quotation marks
omitted).

In Clarke—as was the case 61 —the competitoiplaintiff and its members were

“among the class of persons entitled to sue to enftineedlevant statuts] restrictions
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because their interests (keeping banks outtefstate discount brokeragervices market) were
aligned with tle relevant statute’s purposgsotectingsmallerstatebanks from competition

from by larger, national competitorskirst Nat'l Bank & Trust Co. v. Nat'l Credit Union

Admin., 988 F.2d 1272, 1275-76 (D.C. Cir. 1998¥d, 522 U.S. 479 (1998). In this way, the
“potentially limitless incentives ¢the] competitors were channell¢sic] by the terms of the
statute into suits of a limited nature brought to enforce the statutory demarcatiomgcdhe
banking and securities industriedd. at 1278. Secifically, “becauséthe statutes] entry-like
restriction itself reflects a congressional judgment that the constraint oretbomps the means
to secure the statutorydy,] [t]he restriction connects the economic interests of competitors to
the purposes of the statute and yet constrains competitors to a limited role ingyaardi
congressionally drawn bounddryld. at 1278.

Although these are not facile distinctions, thes&y-restriction cases which also

includeData ProcessingndNational Credit Union-differ quite substantially from AICPA

challenge here because of both the nature of the “relevant statute” and the intertSEBA$ A
members relative to unenrolled preparers. A preliminary point is that 31 U.S.C §i33@{han
entry-restriction statute. The IRS simply lacksy authority under that provision to regulate tax-
preparation serviceseelLovinglll, 742 F.3d at 1022, meaning that unenrolled preparers,
enrolled agents, attorneys, and CPAsalréee to prepare taxes foompensation. In other
words, the only thing the statute has to stay about the tax-preparation mdraethe tRS has

no business regulating it, meaning anyone can compete in that space. Therefase no
statutory requirement that, if duly enforced, would prevent an unenrolled prefpanecffering

its services and competing in a broader marketved by CPAsFirst Nat'l| Bank 988 F.2dat

1277 seeClarke 479 U.S. at 403 (plaintiff may satisfy zookinterests test where Congress
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“arguablylegislated against the competition”AICPA therefore cannot reasonably contend that
its suit, if allowed to proceed, will dutifully “enforce [a] statutory demaocatlividing” the
services it provides from those rendered by unenrolled prep&@eesd. at 1277-78 (plaintiffs

in entryrestriction cases likElarkeare seeking to “confin[ed regulated industry within certain
congressionally imposed limitatiofend] may sue to prevent the alleged loosening of those
restriction$).

More important AICPA hasnot offered the slightest reason to think that [its memHers
interest in getting more revenue’®fiminating the brandliluting effect of the governmeist
credential Will serve [§8 330(a)s] purpose of protectinggonsumer welfare] HWTC 1V, 885
F.2dat924. For this reason, AICP#&Cchallenge is far more closely aligned with the

unsuccessful challenges brought by plaintiffsiWWTC 1V and_Liguid Carbonic, in which

competitas failed thezone-ofinterestsanalysis because their interests weoensistentvith the
relevant underlying statute.

In HWTC 1V, for instance, a trade association of companiedristied hazardous waste
brought suit against the Environmental Protection Agency, asking it to moreysegulate
other companies under its Resource Conservation and Recovery Act (RCRA) authsurdly a
way as to steer more busin@s® the wastereatmeniservices marketSeeHWTC IV, 885
F.2dat924-25. As the trade association saw things, if EPA imposed stricter standards on how
hazardous waste needed to be handiedwould have the salubrious effect of growing its
memberspool of customersid. at 924. In conciding the trade association failed #wne-of-
interestdest the Court of Appeals found that thiintiff’ s interests were simply not in
alignment with the RCR'A interest in protecting health and the environmgrais there might

easily be circumstansan which the EPA might, in implementing RCRA, harm the plaistiff
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interest even when remang faithful to RCRASs purposes.Id. at 92425 (enumeratingariety

of ways in which EPAs regulatory choices might fulfill RCR# objectives but result in
decrase in business fassociatiols members). Reinforcing the point by way of example, the
Court explained:

HWTC's claim [that it satisfies the zowd-interests test]is
precisely anlogous to a defense contracsarlaim tghave satisfied

such a testhnder an appropriations law in order to challenge the
Defense Departmerst decision to purchase one type of weapon
rather than another. The interest of such a firm in profits is not
limited by the publics need for its type of weapon, and
notwithstandinghe sometimes contrary impression one encounters,
the annual defense appropriation is not passed in order to benefit
defense contractors, benefit them though it may.

Because we have no way of knowing (stadrteciding the merits

of HWTC's claim) the exent to which HWTCs interest in more
rigorous treatment standards will be likely to further rather than to
frustrate Congress interest in protecting human health and the
environment, antecausgudicial intervention may defeat statutory
goals if it prceeds at the behest of interests that coincide only
accidentally with those goalsHWTC is [not a suitable
challenger]. . ..

Id. at 925 (citation and quotations omittea¢rordLiquid Carbonic, 29 F.3d at 705 (Liquid GO

producing firmthat“opposes the entry into the liquid @arket of [certain secortiker
competitors]failed zone-ofinterestdest wheré'it is clear that [plaintiffs] interest has nothing
to do with the energy conservation goals of frublic Utility Regulatory Policies Agt).

AICPA meets witha similaroutcome Itsmembersinterest in avoiding competition is
directly opposed to the consunyaitective interests articulated byd80(a). AICPA can offer
no explanation, apart from the consumer-confusion argument that the Court of Appeéaésidecl
to address iAICPA 11, as to why its interest in dismantling the AFS Program furthers
Congress’s goal of consumer protection. For this reason, the Court need not addRs's Al

second argument favhy it comes within 830(a)’s zone of interests, which is wholly premised
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on this consumer-confusion concef@eeOpp. at 12 (arguing that AICP#"effort to protect its
members fron an unlawful distortion of th&x return preparation marketplace is congruent
with” Congresss interest in “protecting consumers” because “the AFS Rule will confuse
consumers, who will [erroneously] conclude that the IRS has endorsed tax repareevho
have complied with the AFS rule”) (citati@md quotation marksmitted).

Even if this Court were to view AICPA' objective here as aligning, at least in part, with
Congress’s broad goal of protecting consumers, such a “coincidenceanterestsvould be at

best fortuitous.”First Natl Bank, 988 F.2dat 1275 (itationand quotation marksmitted).

Instead, the Couflielievesthat AICPASs interest in avoiding the “regulation” of its competitors
—which, as manifested in the AFS Program, includes an incentive program thaetheause
competitive harm to CPAsis “more likdy to frustrate than to further statutory objectivet

8§ 330(a).Clarke 479 U.Sat397 n.12. The Court thus concludes tPlatintiff lacks a cause of

action under the APA tmount its challenge to the AFS PrograB8eeJudicial Watch, Inc. v.

U.S.Senate432 F.3d 359, 365 (D.C. Cir. 2005) (“[T]he ‘zone of interesgguirement . .
poses the question whether the plaintiff’s interest is so incongruent withtilterstpurposes as
to preclude an inference that Congress might have intended pady as a challenger.”)

* k%

A final word. While AICPA does not have a cause of action under the APA to bring this
suit, the Court has little reason to doubt that there may becsthkbengers whaoouldsatisfy the
rather undemanding stricturetbe zone-ofinterests test. The same claim may be viable in the
hands of one challenger and not in those of another that, for exampleehastgthat make it
less thara reliable private attorney general to litigate the issue of the potgiestin

the . . .case.” HWTC 1V, 885 F.2dat 925-26(citationsand quotation marksmitted). Given the
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points raised in the merits briefing, which the Court now has no occasion to consider, Beefenda
may wish to ensure that its Prograrasproperly promulgeed before a suitable party mourits
own challenge.
IV. Conclusion
For these reasons, the Court witant Defendantdviotion for Judgment on the

Pleadings and dismiss the cageseparate Ordeso statingwill issuethis day.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: August 3, 2016
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APPENDIX

31 U.S.C. 8§ 330 [Effective: August 17, 2006 to December 17, 2015]

8§ 330. Practice before the Department
(a) Subject to section 500 of title 5etBecretary of the Treasury may

(1) regulatehe practice of representatives of persons before the Department
of the Treasury; and

(2) before admitting a representative to practice, require that
representative demonstrate

(A) good character;
(B) good reputation;

(C) necessary qualificationis enable the representative to provide
to persons valuable service; and

(D) competency to advise and assist persons in presenting their
cases.

(b) After notice and opportunity for a proceeding, the Secretary may suspend or
disbar from practice before the Department, or censure, a representative who

(1) is incompetent;
(2) is disreputable;
(3) violates regulations prescribed under this section; or

(4) withintent to defraud, willfully and knowingly misleads or threatens the
person being represented or a prospective person to be represented.

The Secretary may impose a monetary penalty on any representative described i
the preceding sentence. If the representative was acting on behalf of agegmplo
or any firm or other entity in connection with the conduct giving rise to such
penalty, the Secretary may impose a monetary penalty on such employeorfir
entity if it knew, or reasonably should have knownswéh conduct. Such penalty
shall not exceed the gross income derived (or to be derived) from the condugt givi
rise to the penalty and may be in addition to, or in lieu of, any suspension,
disbarment, or censure of the representative.

(c) After notice ad opportunity for a hearing to pappraiser, the Secretary ray

(1) provide that appraisals by such appraiser shall not have any probative
effect in any administrative proceeding before the Department of the
Treasury or the Internal Revenue Service, and

(2) bar such appraiser from presenting evidence or testimony in any such
proceeding.



(d) Nothing in this section or in any other provision of law shall be construed to
limit the authority of the Secretary of the Treasury to impose standardsadybgplic

to the rendering of written advice with respect to any entity, transactianopla
arrangement, or other plan or arrangement, which is of a type which the Secretar
determines as having a potential for tax avoidance or evasion.

. Act of July 7, 1884, ch. 334, 23 Stat. 236, 236, 258-59

Beit enacted by th&enateand House of Representatives of the United States of America
in Congress assembletihat the following sumbe, and the same are hereby, appropriated

For horses and other property lost in the military service prior to July firsteelghundred
and eighty one, one hundred and twenty five thousand seven hundred and eighty sevendlollars a
three centsProvided That the Secretary of the Treasury magspribe rules and regulations
governing the recognition of agents, attorneys, or other persons represtntivants before his
Department, and may require of such persons, agents and attorneys, before bgmge@as
representatives of claimantsaththey shall show that they are of good character and in good
repute, possessed of the necessary qualifications to enable them to rend&imactts valuable
service, and otherwise competent to advise and assist such claimants irséinéation of thir
cases. And such Secretary may after due notice and opportunity for hearing sasgethsbar
from further practice before his Department any such person, agent, or attorneytehlogv
incompetent, disreputable, or who refuses to comply with the said rules and oagulatiwho
shall with intent to defraud, in any manner willfuind knowingly deceive, mislead, or threaten
any claimant or prospective claimant, by word, circular, letter, or by tsk@ent.
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