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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM KENLEY,

Plaintiff,
V. Civil Action No. 14-1232 (JEB)
DISTRICT OF COLUMBIA, etal.,

Defendants.

MEMORANDUM OPINION

In this lawsuit, Plaintiff William Kenleyecounts a particularly unpleasant experience
with the Metropolitan Police Departmen@n June 20, 2013, he alleges thawitaessedViPD
officersassulting andarresing his friendwithout any justificationso he began to videotape the
interactionon his cellphone. In responsaofficer chargdat him,knocked his phone from his
hands, and pushed him to the grouMPD officers then gathered at the scene eoispired to
arrest himn retaliationfor hisrecordingand to cover up their wrongful condudh furtherance
of this planKenley alleges, they falsely claimétat he had goaded his dog to attack one of the
officers. As a resulthe was arrested, detained overnight, and formally chavdbdisswult on a
police officer An unknownofficer alsocontactechis employer to inform it of his arrestausing
him to be suspenddtbm work until the prosecutaventuallymoved todismissthe charges

This course of evenfwecipitated thigctionagainst the District of Columbia and four
MPD officers for violations oKenley's First, Fourth, and Fifth Amendment rights and for
related statdéaw torts. Defendanthavefiled separate Motions to Dismisalleging defects
certain of theselaims,andKenleynow seeks leave to amend his Complaint. Defendants

oppose on the ground that amendment would be futile. The Court agrees peétit tesome
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claims, but not otherslt will, accordinglygrant Plaintiff's Motion to Amendh part allowing
certain causes of action to proceed against certain Defendants.
l. Background

Takingthe factsas alleged in the proposed Amended Complaint, the Court begins with
Kenleys observingMetropolitan Police Department officéfalse arrst of his friend,Richard
Jones, on June 20, 2018eeAm. Compl., 11 1, 8, 10-11. n@ of the officersAdam Shaatal
had approached Jonegarkedcar and, “for no apparent reason,” demanded that he produce
identification and step out of his vehiclil., 19. When Jones “voiced offefise the officer’s
“hostile and threatening approach and asked why he was being quest&rsdaltold Officer
MichaelLittlejohn that Jones was resisting arreist, 11 910. Thetwo proceeded to place
Jones in a chokehold, beat with him a batdforce him to the ground. 1d{10.

Kenley, “danding a safe distance awagtdrtedvideotapinghe incidenton his
cellphone.ld., 1 11. Hérepededlynoted . . . that Jones was not resistinigl.” As Shaatal
placedJones in handcuffs, he looked at Kenley and told Officer BraBdtiwinto “get him
back.” Id. Baldwin subsequentlicharged” atkenley, intentionally knocking his cellphone
from his hands and shoving him “violently” to the ground., I 12. Kenleydropped his phone
andsuffered injuries to his left ankle as a resudt.

Around the same time, Kenley’s mother opened the front door of his house, and his dog
came runningut. Id., 1 13. The officers drew their guns and pointed them at Kenleyisind h
dog. Seeid. “[l]n an effort to defuse the situatiorPlaintiff took the dog back insiddd.

Officers Shaatal, Littlejohn, and Baldwin then met with other officers who ha@diat
the sceneSeeid., § 16. During this meeting, which lasted for an “extended period of time,”

Shaatal, Littlejohn, Baldwin, Sergeant JonatBamnrough and others “agreed to falsely charge



Mr. Kenley with asaulting a police officer” ani “institute criminal proceedings” against him
in order to intimidatdim and “cover up their wrongful conductld., 11 1618. In aid of this
effort, Officer Shaatal claimed that Kenlegdassaulted him by instructirgs dogto “get him,
sic him.” Id., 1 20. Kenley was arrested, amaldwin, who “knew or should have known”ah
Shaatal’s claim was falseiote upan arrest repottased on hiaccusation Id. Shaatatold
Kenley. “Next time, mind your business . . . see you in court . . . animal control is coming for
your dog . . . there goes your jold., § 14 (internal gotation marks omitted).

Afterwards Dorrough secured the area arashvassed it for withesseSeeid.,  21. At
least two were interviewedndone of whom gave a statement that when the dog ran outside,
Kenley did not encourageto attack but instead said, “Mom, put her back in the houge.”
(internal quotation marks omitted).hat eveningr the next morning, Dorrough told Baldwin
about the exculpatory statement. Although Baldwin, the “paperingegffand Daorough, the
supervising officer, werallegedlyrequired to turn oveall witness statements the U.S.
Attorney during the “papering” process.e, theprosecution’s initiakcreening of the case for
formal charging theydid not disclose this statemer§eeid., 1 22-23. Nor did Shaatgbee
id., § 22. Baldwin adh Littlejohn also did not divulge to the prosecutithvat they wergresent
when the dog ran oaindthat theydid nothear Kenleysay “get him, sic hini Seeid., T 19.

As a result of the officers’ actionkenley wasdetained overnight, presented in court,
and charged witfelony assault on an officelSeeid.,  20. Sometime after the arrest, an
unknown officer also informed Kenley’'s employer of the charges, and he was susfrended
work without paywhile the @sewaspending. Seeid., 1 15. Over a montter the incidentthe
witnessstatemenand “exculpatory evidenceterefinally turned over to the prosecutdéee

id., 17 25-26.After receivingthis informationand conducting an investigation, the prosecutor



moved to dismiss thehargesagainstKenley, and hs case was dismissed on September 18,
2013. Seeid., T 26.

Plaintiff suffereda number oinjuriesas a result athisincident, including “lost wages,
medical expenses|,] . . . emotional distress, and . . . damage to his professionabrepudiatif
40. Hethusfiled an initial Complaint in D.C. Superior Court on June 20, 2@b&inst Officers
Shaatal, Littlejohn, and Baldwin, as well as Sergeant Dorrough and the tist@iclumbia. He
alleged a variety of claims undé?2 U.S.C. § 1983 and the U.S. Constitution, along setreral
statelaw tort claims The Districtremoved the case to federal court and theretiéeraPartial
Motion to Dismiss.SeeDistrict Mot. to DismisseCF No. 4. The individual &endants
followed suit filing their ownseparatéartialMotionsto Dismiss. SeeECF Nos. 7, 8, 12, 14.
Plaintiff now moves to file an Amended Complaint.
. Legal Standards

A plaintiff may amend his complaint once as a matter of course within 21 days ofgservi
it or within 21 days of being served a responsive pleads&ggFed. R. Civ. P. 15(a)(1).
Otherwise, the plaintiff must seek consent fréva defendant or leave from the@t. SeeFed.
R. Civ. P. 15(a)(2). The latter “should [be] freely give[n] . . . when justice so reduidesin
deciding whether tdeny leave tdile an amended complaint, courts may consider “undue delay,
bad faith or dilatory motive on the part of the movant, repeated failure to cure migésiby
amendments previously allowed, undue prejudice to the opposing party by virtleevaihake of

the amendment, futility of amendment, et&bman v. Davis, 371 U.S. 178, 182 (196But in

this Circuit, “it is an abuse of discretion to deny leave to amend unless theréciesuféason.”

Firestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996).




In the present casBefendants do not argue undue prejudice, delay, or bad faith; instead,
they contend only that the Court should not grant leave because amending the Coropldint w
be futile. Courts need not grant leave to amend if the proposed amendments would stidl rende

complaint deficient.Seeln re Inerbank Funding Corp. Sddtig., 629 F.3d 213, 218 (D.C. Cir.

2010). That is to say, “a district court may properly deny a motion to amendhiiireded

pleading wold not survive a motion to dismisslt.; see alsgames Madison Ltd. v. Ludwig,

82 F.3d 1085, 1099 (D.C. Cir. 1996) (“Courts may deny a motion to amend a complaint as futile
.. . if the proposed claim would not survive a motion to dismiss.”).
Feder&Rule of Civil Procedure 12(b)(6) providdsata complainimay be dismissed if it
fails “to state a claim upon which relief can be granted.” In evaluatmgtion to dismisghe
Court must “treat the complaint’s factual allegations as.truand nust grant plaintiff ‘the

benefit of all inferences that can be derived from the facts alleg&gdirow v. United Air

Lines, Inc, 216 F.3d 1111, 1113 (D.C. Cir. 2000) (quoting Schuler v. United States, 617 F.2d

605, 608 (D.C. Cir. 1979)) (internal cita omitted);see als@lerome Stevens Pharms., Inc. v.
FDA, 402 F.3d 1249, 1253 (D.C. Cir. 2005). The notice-pleading rules are “not meant to impose

a great burden on a plaintiff,” Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 347 (2005), and he

must,therefore be given every favorable inference that may be drawn from the allegations

fact. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 584 (2007).

At the same time, althoudhetailed factual allegations” are not necessary to withstand a
Rule 12(b)(6) motion, idat 555, “a complaint must contain sufficient factual matter, accepted as

true, to ‘state a claim to relief that is plausible on its faggstcroft v. Igbal, 129 S. Ct. 1937,

1949 (2009) (quoting Twombly, 550 U.S. at 570). laimiff must put forth “factual content that

allows the court to draw the reasonable inference that the defendant is liaberfis¢onduct



alleged.”ld. The Court need not accept as true “a legal conclusion couched as a factual

allegation,” nor an inference unsupportgdthe facts set forth in the complaiffirudeau v. Fed.

Trade Comm’n456 F.3d 178, 193 (D.C. Cir. 2006) (quotipgpasan v. Allaird78 U.S. 265,

286 (1986) (internal quotation marks omitted)). And while a plaintiff may survive a 12(b)(6)
motion even if “recovery is very remote and unlikely,” Twombly, 550 U.S. at 555 (citing

Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)), the facts alleged in the complaint “must be

enough to raise a right to relief above the speculative lelel.”
1.  Analysis

Plaintiff's proposedAmended Complaint includes federal clajrasought pursuant to 42
U.S.C. § 1983, for violations of his First, Fourth, and Fifth Amendment righédso asserts
statelaw tort claims for false arrest, false imprisonment, maliciousgaation, assault and
battery, conspiracyjegligence, and defamatioim determiningwhether granting leave to
amend would be futile, the Court has looked primarily at the Motidmtendthe Complaint
and Defendants’ arguments in oppositibareto. Tl Court has also considered whether any
other arguments from Defendantarker Motions to Dismiss wouldiarrantdismissal. It will
now address the sufficiency each ofPlaintiff's claims in order of count.

A. Count I: First Amendment Violations

This claim is brought againatl four officersandthe District of Columbia. Baldwin
who is accused of having knocked Plaintiff's cellphone from his haodsedeshatthe
Amended Complairedequately staseaFirst Amendmentlaim againsthim. Dorrough’s
Opposition does not address the issue at all, effectively concedifigeCourtthus analyzes
whether the Amended Complaistsufficientwith regardonly to the othetwo officersand the

District of Columbia.



1. Individual Officers
Kenley's First Anendment ause of actioagainst ShaatalndLittlejohn is based on the
theory that the officers participated in a conspittaogeprive him of hisree-speeclrights. The
officers assert that the claiimflawedon two grounds.Theyargue first, thatthe Amended
Complaint falls short of adequately alleging the existence of a conspifaey.then insisthat
even if it does, the alleged conspiracy took pkfterthe ation that forms the basis of Kenley’'s
First Amendment claim i.e., Officer Baldwin’s knocking the phone away — and thiusould
not havebeen formedo deprive him of hig=irst Amendmentights. While notraised
specifically in relationd this count, Defendants also arggewherghatthe intracorporate
conspiracy doctrine bars any finding of a conspiiadis case The Court will address these
issues in turn.
a. Conspiracy
“To prove a 8 1983 conspiracy, a plaintiff must show: (1) an agreement between two or
more state actors or between a state actor and a private entitya¢2)rt@oncert to inflict an
unconstitutional injury; and (3) an overt act done in furtherance of that goal causiagesa”

Austin v. District of ColumbiaNo. 05-2219, 2007 WL 1404444, at *11 (D.D.C. May 11, 2007)

(quoting_Pangburn v. Culbertson, 200 F.3d 65, 72 (2d Cir. 1999)) (internal quotation marks

omitted). A complaint must set forth facts making the existence of a conspiracy plausible;
conclusory statements are not enough. Courts havelidagsedonspiracyclaimswhere for
example plaintffs simply alleged thatlefendanttiad“agreed’or “conspired™o violate their
rightsbut did not provide a “description of the persons involved in the agreement, the nature of
the agreement, what particular acts were taken to form the conspiracyt@vwehacts were

taken in furtherance of the conspirdcush v. Butler, 521 F. Supp. 2d 63, 68-69 (D.D.C.



2007} see also, e.gMattiaccio v. DHA Group, Inc., 20 F. Supp. 3d 220, 230 (D.D.C. 2014)

(plaintiff failed to pleadconspiracy where she only alleged that defendants “entered into an
agreement to commit an illegal act of defamratgainst [p]laintiff” and that other defendants
“authorized, instigated, condoned and/or participated in the conspiracy to commit the

defamation”) Acosta Orellana \CropLife Intern, 711 F. Supp. 2d 81, 113 (D.D.C. 2010)

(dismissal of conspiracy claim warranted because plaintiff alleged atlgéifiendants “acted in
concert” and did not, for example, “provide any indication of when or how such an agreement
was brokeed”).

Here, by contrasenley hasspecifically named several of the personslved in the
conspiracydescribed thecope of the purportexjreement, statedhen it was formed, and
identifiedacts taken in furtherance of it. More specificallgc@ding to the Ameded
Complaint, OfficerBaldwin, ShaatalandLittlejohn met withSergeant Dorrough and others
who had arrived at the sceffer and [sic] extended period of time.” Am. Compl., § 16. During
the meeting, they “agreed to falsely charge Mmliég with assaulting a police officeand “to
unlawfully institute criminal proceedings against [him].” Id., 11 17-18.Their motive was
“to intimidate Mr. Kenley and cover up their wrongful conduct with respect to botls Zonke
Kenley.” 1d., 1 18. Among other thingsp advance the conspirgdaldwin wrote an arrest
reportthatincludeda fabricated clainthat Plaintiffhad instructed his dog to attack Shaagsge
id.,  20. These allegations sufficiently plead the existence of a conspiracy.

b. RelevantConduct

Kenley has also adequatelifeged thathe officersconspired to deprive him of hiigrst

Amendment rights. Defendants do not challenge the theory that videotaping potieesaifd

making statements about their conduct is protected by the First AmendmentCsaithe



assumes for purposes of this Motion that it ibe Bfficersseem tdoelieve howeverthat the
only conduct implicating Kenley’s First Amendment rights was Baldwin’s a&ioking the
cellphone from his hands, and that, therefore, the other officers cannot be heldtiable First
Amendment violation But Kenleys allegatios are broader than this. He also atssihat the
officers conspired to falsely arrest him and charge him with assault on aar bfficauséne had
recorded them and commentiat Jonesvas not resisting arresti.e., in retaliation for
exercising hig=irst Amendment rightsSeeAm. Compl.,{ 11-18; Reply t®fficers’ Opp, ECF
No. 38,at 8

“Official reprisal for protected speech ‘offends the Constitution [beg¢aubeeatens to
inhibit exercise of the protected right,” and the a settled that as a general matter the First
Amendment prohibits government officials from subjecting an individual to retaliactions,

including criminalprosecutions, for speaking dutdartmanv. Moore, 547 U.S. 250, 256 (2006)

(quotingCrawfordEl v. Britton, 523 U.S. 574, 588 n.10 (1998)) (alteration in original).

plaintiff may havea viable clainthat his First Amendment rights were violatede alleges that
he was arrested or thatiminal charges were pursued against him, in the absence of probable
cause, because afjovernment official retaliatory animusgainst his speeclgeeid.; see also

Patterson v. United States, 999 F. Supp. 2d 300, 308 (D.D.C. 2pi3is(well establisled that

where. . . there is an allegation of retbry arrest in thabsencef probable cause, the plaintiff

has a viable First Amendment clailn(@mphasis omitted); Westfahl v. District of Columbia

No. 11-2210, 2014 WL 6999078, at *4 (D.D.C. Dec. 12, 2014) (denying summary judgment for
defendants on plaintiff' &irst Amendment retaliation claitpecausgury could find absence of

probable cause and that plaintiffigdrticipation in [a] protest nyghave motivated his arrest”).



TakingPlaintiff's allegations as tru@sthe Court must at this stagéenley has
sufficiently stated a First Amendment claim.
c. IntracorporateConspiracy Doctrine
Although not specifically asserted in relation to Plaintiff's First Amendmeirhs|a
Defendantslso rely on the intracorporate-conspiracy doctrine to maintain that they could not
have engageih a conspiracy:[T]his doctrine states that corporation cannot conspire with its
employees, and its employees, when acting within the scope of théayenent, canot

conspire among themselvesTabb v. District of Columbia, 477 F. Supp. 2d 185, 190 (D.D.C.

2007)(internal quotation marks and citation omittett)originated in the antitrust context,

where the Supreme Court held that a parent corporation and its wholly owned subsidry c
not have violated the conspiracy provisions in Section 1 of the Sherman Act becausa¢hey we
the same legal entitythat is, there were not two distinct legal actors capable of conspiring with

one anotherSeeCopperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 769 (1984).

Lower courts havextended the doctrine’s application to other contexts over thihfast
decads. They havefor instancefrequentlyappliedit to prohibitclaimsthat entities and their
employees, or their employees by themselves, viotAtednticonspiracy provisions in 42

U.S.C. § 1985.SeeBowie v. Maddox, 642 F.3d 1122, 1130 (D.C. Cir. 2011) (listing cases).

Indeed, numerous district courts in this jurgdin haveapplied it to bar Section 1985
conspiracyclaims against employees of the same government et#g.e.q, Tabh 477 F.
Supp. 2dat 189-90 (holding two District employees could not hawodated§ 1985(2)y
conspiring with one anothéo fire plaintiff because their acts were attributable to single éntity

id. (listing additionalcasesapplying doctrine to bar § 1985 claing’he D.C. Circuit, however,

10



“ha[s] yet to pick sides in the circuit split regarding the doctrine’s applitata civil rights
cases in general and the first clause of § 1985(2) in particlBawie, 642 F.3cat 1130 n.4.
Even if the doctrinés applicable t&Gection1983 caseghis Court harborsignificant
doubtsthat it would apply under # circumstances allegégre As afellow district courtin this
jurisdictionexplained “T he intracorporate conspiracy doctrine was cretatesthield
corporations and their employees from conspiracy liability for routine bootidive business

decisions that are later allebt be discriminatory. Kivanc v. Ramsey, 407 F. Supp. 2d 270,

275 (D.D.C. 2006{internal quotation marks and citation omitte@@ourts, includind<ivanc,

have tlusheldthat the doctrine is inapplicabie cases alleginggregiougolice misconduct that
cannotbefairly characterized asvolving routine business decisionSee, e.g.id. at276 (“The
Court is not persuaded that agreements to conceal assault and battery wibli@dseports —

as plaintiff alleges in this casecould conceivably be classified as the products of routine police
department decision-making. The Court declines defendants’ invitation to adopgericai

policy that it is legally impossible for one police officer to conspire with anadthéeprive an

individual of his rights under Section 1983.”); see also, Rawlings v. District of Columbia

820 F. Supp. 2d 92, 105 (D.D.C. 2011) (noting that even if defeonffardrshad beeracting
within the scop®f their employment when they tried to retrievenotorbike fromanindividual,
their alleged agreement to commit assault and battery “could not conceivaldgiéed as the
product of routine police department decisiaaking” and doctrine would ndtave protected

them from liability);Newsome v. Jameslo. 96-7680, 2000 WL 528475, at *15 (N.D. Ill. Apr.

26, 2000) (ejecting doctrine’application becausdtfhe decisia to frame plaintiff for . . .
murder . . . is not the product of routindipe department decisiemaking’). The Court

believes thattte decisiond falsely charge Kenlewith assault on an officer in ordter retaliate

11



against himandcover up thefficers’ own misconductan hardly be said tdall within the ambit
of routine policedepartment decisionakingthat the doctrine immeantto cover.

Where courts have regnized the doctrinenoreoverthey havenoted various
exceptiongo its application Onecarveout potentially relevanhere is for duations in which
employees havéan independent personal stake in achieving the corporaticegsilill
objectives.” Rawlings 820 F. Supp. 2d at 105 (internal quatatmarks and citations omitted);
see als@Bowie, 642 F.3d at 1130 (noting that circuits that have recognized the doctrine in civil-
rights cases havieund exceptions, including “where therporate agents’ actions were either
unauthorized or motivated by ‘an independent personal stake in achieving the corporation’s

illegal objective™) (quotingBuschi v. Kirven, 775 F.2d 1240, 1252 (4th Cir. 1989)his

exception, like the requiremetiitat employees be acting within the scope of their duties, limits
the scope of the doctrine to those circumstances where an employee’s dgtastifdiutable to
the employer . . . "Rawlings 820 F. Supp. 2d at 105. Countve,accordingly, rejecdthe
doctrinés applicabilitywherean entity’s employeeare pursuing their own personal interests,

rather than the interests of the corporate enfige, e.g.Petrishe v. Tenison, No. 10-7950, 2013

WL 5645689, at *6 (N.D. lll. Oct. 15, 2013) (plaintiff hadfficiently alleged that officers were
not pursuing any interests of the citylfen they erasedxsseconds of [alaser video to coveup
their unjustifiel shooting of [the plaintiff]”). This exception casts fthier doubt orthe relevance
of the doctrine tahis case.

The above analysis notwithstanding, the briefing on this issue was rather pegfunct
Although Defendantsited a handful odistrict courtcasesapplying the doctrine to dispose of §
1985 conspacyclaims,see e.qg, District’'s Opp., ECF No. 18, at X2iting Tabh 477 F. Supp.

2dat 185, 191 Tafler v. District of ColumbiaNo. 05-1563, 2006 WL 3254491, at *10 (D.D.C.

12



Nov. 8, 2006)Michelin v. Jenkins, 704 F. Supp. 1, 4 (D.D.C. 1989); Gladd&ekry, 558 F.

Supp. 676, 680 (D.D.C. 1983)), they did not engage in any meaningful discussiorsabout
scope.Nor did theyoffer a persuasive reason that it should apply hénenits genesisvasto
protect corporations and their employees from “comaspitiability for routine, collaborative
business decisions that are later alk¢p be discriminatoryyand when it “has been held by

most courts not to shield defendants from conspiracy claims brought under Section £#883 bas

on police misconduct.’Kivanc, 407 F. Supp. 2d at 275-@&nphasis addedhternal quotation

marks and citations omitted)lhe Caurt thusdeclinesat this juncturgeto dismiss the
conspiracyrelatedclaimson thisbasis Defendantsnay raise the issue agaan summary
judgment, but the Court expects a more comprehensive arguinghe meantimeenley may
proceed on higirst Amendment claisiagainst all four of the individual officers.
2. Digtrict of Columbia

Theviability of a First Amendmentause of action against tBestrict, conversely, yields
a different outcome. “[U]nder Section 1983, local governments are responsible dahiirfor
ownillegal act$;] . . . [tlhey are not vicariously liable . . . for their employees’ actions.”

Connick v. Thompson, 131 S. Ct. 1350, 1359 (2011) (internal quotation marks and citations

omitted) To state &ection 198%laim against anunicipality, aplaintiff mustthereforeallege
that it maintained policy or custonthatcaused the violation of his or hewnstitutional rights.

Seeid. (citing Monell v. Dep’t of Social Services of City of New York, 436 U.S. 658 (1978))

see alsdWarren v. District of Columbia, 353 F.3d 36, 38 (D.C. Cir. 2004). In this case, Kenley

does not contend that the District or one of its policymakers adap&dlicit policy of
interferingwith the rights of citizenso record police interactions. ladt, the Amended

Complaint acknowledges that in July 201t# DistrictissuedVPD General Order 36049,

13



which explicitly stateghat officersmay not impede the public’s right to videotape the police
when theyare dischargingheir official duties. SeeAm. Compl., 11 30-32Plaintiff bases his
claim, insteadpnthe District’s failure to trairand supervisgs officersabout this policy.See
id., 1 45.

The Supreme Couthasrecognizedhata municipality’s failure to traints officerscan
form the basis of a Section 1983 claim againdiut “only where the failure to train amounts to
deliberate indifference to the rights of persons with whom the police comeomtct’ City of

Canton v. Harris, 489 U.S. 378, 388 (1988% the Court explained, in sone&cumstances,

“the need for more or different training is so obvious, and the inadequacy so likelyltarres
the violation of constitutional rights, that the policymakers of the city caonadly be said to
have been deliberately indifferent to the neeld.”at 390. That is to say, “wheity
policymakers are on actual or constructive notice that a particular omissioir imatiméng
program causes city employees to violate citizens’ constitutional rights, threaytpe deemed
deliberately indifferent if the policymakers choose to retain that progr&uarinick, 131 S. Ct.

at 1360 (citing_ Board of County Comm’rs of Bryan County, Okl. v. Brown, 520 U.S. 397, 407

(1997)). A municipality can likewise be liablior inadequately supervising its employéas

was eliberately indifferento an obvious need for greater supervisiee, e.g.Colbert v.

District of Columbia5 F. Supp. 3d 44, 60 (D.D.C. 2013).

“Deliberate indifference is a stringent standard of fault” .Connick, 131 S. Cat 1360

(quotingBryan County, 520 U.&t410(internal quotation marks omittedYA pattern of
similar constitutional violations by untrained employees is ‘ordinarily neggtealemonstrate
deliberate indifference for purposes of failure to traila” (quotingBryan County, 520 U.S. at

409). So too with failurée-supervise claims. See, ¢.Golbert, 5 F. Supp. 3at 60.

14



Kenley has not cleared thiar here.For one thinggcontrary to Plaintiff's viewhis
allegation that “the District of Columbia was deliberataljifferent to and failed to exercise
reasonable care in its supervisiom draining of [itg officers” does not provide any support for
such a claim SeeReply to District Opp. at 6 (quoting Am. Compl., 1 35). The statement is
nothing more than “a led conclusion couched as a factual allegation,” which th&tGs not
obligated to accept. Igbal, 556 U&678 (quoting Twombly, 550 U.S. at 555¢e also, e.g.

Sheikh v. District of Columbia, No. 14-316, 2015 WL 58830, at *7 (D.D.C. Jan. 5, 2015)

(plaintiff failed to state claim against District of Columbia where complaint providedriore
than a conclusory recital of the elements of a claim pursudmbtell, together with the alleged
prediate constitutional violations”).

This leavenly two factual allegationselevantto the Dstrict’s failure to train and
supervisats officersregardingcitizens’free-speeclrights. The first stagthat “prior to July
2012[,] the District of Columbia had a policy and practice of police officersixgaiameras
from citizens video[taping police arrests in public places and threatening or arrestimgneit
who failed to stop recording and move away or be arrested.” Am. Compl., 1 30. The second
assertghat “Officer Shaatal had a prior history of paienisconduct” and that there wépgior
complaints” against himSeeid., 1 27, 67.

The first allegatiordoes not move the bdbbrward Even if true, as noted abovbke
District adopted a policglearly prohibiting such conduct in July 2012, nearlyear before the
incident at issue in this casé&eeid., 11 31-32.Kenleydoes not allege th#terehave been
otherinstancedike the one in which he was involvethcethat policy was issuedhile it is
truethat*“if a program does not prevent constitutional violations, municipal decisionmakers may

eventually be put on notice that a new program is called Boydn County, 520 U.&t407,he

15



has not allegethctsshowingthat the Districivason noticethat its offieers requiredurther
trainingfollowing the implementation of its new policy

The latter allegatiodoesnot support aeliberateindifference claim eitherKenleydoes
not allege that any of Shaatapsst “misconduct” réated to the unconstitutional behavior at
issue here. Hthusdoes notaise a plausible inference that the city was on actual or constructive
notice thatif it failed totakeaction, Shaatal would violate Kenley’s rights in the manner alleged.

See, e.g.Robinson v. District of Columbia, 965 F. Supp. 2d 90, 96 (D.D.C. 2013) (“[T]he failure

to investigate complaints cannot support a deliberate indifference theory helessmtduct was
suggestive of the unconstitutional behavior on hand and put the District on notice of the

possibility of constitutional violations.”Muhammed v. District of Columbia, 881 F. Supp. 2d

115, 123 (D.D.C. 2012) (rejecting claim that District was deliberately indifférecause
complaints sustained against officer were for “insubordination’ and ‘rude/unpiofed
conduct,” which were “not suggestive of the asserted unconstitutional behavioffddiedges
about which the District should have reasonably knowri. Bryan County, 520 U.&t412 (to
establish municipal liabty for failure to screen applicant, “[tlhe connection between the

background of the particular applicant and gpecific constitutional violation allegedust be

strong” because the question is whether applicant’s background made the congtitatiatnan
“a plainly obvious consequence of the hiring decisig¢aiphasis added)

There are, in sum, no facts alleged indicating that the District was on notice that its
officers’ training or supervision was deficient in ways that would lead totioakof the First

Amendnent See, e.g.Konah v. District of Columbia, 815 F. Supp. 2d 61, 76 (D.D.C. 2011)

(dismissing8 1983 claim against District because, among other things, complaint did not provide

“any specific factual allegations describing any putative inadequadies training of
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correctional officers”)Robertson v. District of Columbia, No. 09-1188, 2010 WL 3238996, at

*8 (D.D.C. Aug. 16, 2010) (dismissing § 1983 claim against District because “[a]lthbegh t
plaintiff in this case alleges that the District acted with deliberate indifferenadingfto train
its officers, the complaint contains no facts suggesting that the Districtdmgwould have
known of any deficiencies in the training of its officers with respect tagiatly suicidal
detainees.”).The Court will consequentlydeny Kenley’sMotion to Amend Countwith
respect to the District

B. Count Il: Fourth Amendment Violations

This count idikewise brought against all of the individual officers and the District of
Columbia. It asserts severgbtential Fourth Amendment violations, including the use of
excessive forcarrestwithout probable cause, and malicious prosecuteeAm. Compl., 1
49, 50. It alsoseeks to hold the District liabta the ground that failed to tran and supervise
its officers “in the laws of arrest and use of force.” #kgef 51. The Coutbkes up the claims
agains the individual officers firsandthen consideythe District’s liability.

1. Individual Officers

The Courtneednot dissect la of the asserted Fourth Amendment violatibesause
Plaintiffs Amended Complainteasily makes out a claim for unlawful arrest against each of the
officers. “It is well settled that an arrest without probable cause violates the [F]ourth

[AJmendment. Martin v. Malhoyt, 830 F.2d 237, 262 (D.C. Cir. 19858 also, e.gPatterson

999 F. Supp. 2dt 313 (“[I]t is clear beyond cavil that, in order to arrest someone in a manner
that satisfies the Fourth Amendment, a police officer must have a warranbabla cause to
believe that the person has committed, or is engaged in committing, a crirde’arrést is

supported by probable cause if, ‘at the moment the arrest was made, . . . the facts and
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circumstances within [the arresting officers’] knowledge and of which theéydesonably
trustworthy information were sufficient to warrant a prudent man in believiagthie suspect
has committed or is committing a crimé/lVNesby 765 F.3dat 19 (quoting Beck v. Ohio, 379
U.S. 89 (1964)).

Accepting the facts as methe officerscould not have believed that there was probable
cause to arrest Kenldgr assault on an officerAfter all, Plaintiff alleges that hdid not prod
his dog to attack Shaatal and that the officers kitesy If true, the officers unquestionably
lacked probable causer the arrest andconsequentlyiolated the Fourth Amendmegs
proscription againgtlegal seizures

Baldwin’s assertiorin his Motion to Dismisshat he is protected by qualified immunity
does not affect the viability of Kenley’'s Fourth Amendrnelaim against himSeeBaldwin’s
Mot. to Dismiss, ECF No. 12, at 9-1@pecifically, Baldwinsuggestedhat he could not be held
liable for illegally seizing Kenley because he had relied on Shaatal’satistravhenhe charged
at Plaintiff, andit was not clearly established that could not rely on such directiv&his is
beside the point. The Amended Complanakes clear that thEourth Amendment falsarrest
claim isnot based on Baldwin’s shoving Kenley to the ground, but insed@don Baldwin’s
subsequent involvement in a conspiracy to arrest Kenley based on fabricated ioforihat
establishedBaldwin would not have had@asonable basis for relying on Shaagglardinghe
legality ofthe arrestas heknew that the allegations against Kenley were faBse\Wesby 765
F.3d at 2829 (rejecting qualifiedmmunity defense for officers who claimed they relied on
supervisor’'s order because they did not have reasonable basis for believing bactibeen
committed). Kenleymay, thereforemove forward orCount llagainsteach of the individual

officers.

18



2. District
As discussed previously, to hold a municipality liable, a plaintiff must shavatha
municipal policy or custom was the “moving force” behind the violation of his or her

constitutional rights.SeeMonell, 436 U.Sat 694-95 see alsWarren 353 F.3cat 38. With

respect to hifourthAmendment claim against the District, Kenley’'s Amended Complaint is
even more deficierthanit was with respect this first cause of action. It, agaelleges no
actual policy of unlawful arrests, no slar incidentsatany timein the past, and no reason to
believe Officer Shaatal’sast infractionshould have pt the District on notice that heould

violate Kenley’s rights in the manner allegeske, e.g., Robinson, 965 F. Supp.&2&6.

Plaintiff’'s Motion to AmendCount 1|, insofar as it applies to a claim against the Distisct
futile.

C. Count lll: Fifth Amendment Violations

This claim is brought againBaldwin, Littlejohn,andDorrough as wel as the District of
Columbia. With respect to the officers, Kenley asserts that their “failures tomptlg disclose
exculpdory evidence” violated his due-process righsgeAm. Compl., § 54.As to the District,
heassers, once more, that it waliberatéy indifferert to hisrights, this time byts “failfure] to
sufficiently train and supervise [its] officers in the procedures regardebandling of
exculpatory evidence and investigation of assault on a police offiter.§ 55. The Coar
addresses these separately.

1. Individual Officers

Kenley seeks to make ouBaady-styleclaim against théhree officerdor their failures

to disclose exculpatory information to the prosecutioen the case was “papered” or within a

short time after SeePl.’s Opp. to District's Mot. to Dismiss, ECF No. 9, at 6 (citing Brady v.
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Maryland 373 U.S. 83 (1963))In essence, he argues that these officers were at least aware of
information contradicting Shaatal’s clatimat Kenleyhadurgedhis dogto attack but they did
not convey this to the prosecutor for at least a month. The Amendepl&iot asserts, for
instance,;'On information and belief officers Littlejohn and Baldwin were present thehNir.
Kenley’'s dog ran up to him and they did not hear say b the dog ‘get him, sic him’.
Littlejohn and Baldwin knew they had a duty to promptly disclose evidence that did not support
Shaatal’s allegations but intentionally or negligently failed to do so.” AsmL, 1 19.The
officers’ maincontentionin responsés thatthey are shieldelly qualified immunity— namely,
that if theres a constitutional duty under which police officers nmulistlose exculpatory
information to the prosecution within one month of its discovery, that duty was not clearly
eshblished at the timeSeeg e.qg, Baldwin’s Opp., ECF No. 34, at 5.

In Section 1983 casedtlhe doctrine of qualified immunity protects government
officials ‘from liability for civil damages insofar as their conduct does raate clearly
establishedtatutory or constitutional rights of which a reasonable person would have known."”

Pearson v. Callahab55 U.S. 223, 231 (2009) (quotikigriow v. Fitzgerald457 U.S. 800, 818

(1982)). Following the Supreme Court’s decisiosaucier v. Katz533 U.S. 194 (2001),

courts were required to conduct a two-step inquiry to determine whether an oféisial w
qgualifiedly immunefrom suit. Pearson555 U.S. at 232. First, they hed‘decide whether the
facts that a plaintiff Ha] alleged or shown mald]e out a violation of a constitutional rigid.”

If they did, courts thehad todeterminé‘whether the right at issue was ‘clearly established’ at
the time of [the] defendant’s alleged miscondudd’ (citations omitted).If it was not, the

official could not be held liableLater, n Pearsonthe Courtuledthat theSaucierinquiry

should no be regarded a®andatory, meaning that counmydecline to answer thist
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guestion and move directly to the second wherallegedconduct did not violateghtsthat
were clearly establishedeeid. at 236.Following thatauthorizationthis Court declines to
resolvethe first questior-i.e., whether police officersiolate theFifth Amendment when they
fail to promptlydisclose exculpatory evident@the prosecution — because it finds enanif
such a duty exists, was not clearly established June 2013.

To evaluate whether a right walearly established, a court mtisdt “establishi] the

appropriate level of@nerality at which to analyze the right at issuéghnson v. District of

Columbia, 528 F.3d 969, 975 (D.C. Cir. 20Q8)ations omitted) It must therflook to cases
from the Supreme Court and this [circuit], as well as to cases from oth&s eghibiting a

consensus ew,” to determine ift was socestablished.d. at 976 ¢iting Wilson v. Layne, 526

U.S. 603, 617 (1999) The relevant questiomere is whether policefficerswho are aware of
potentially exculpatory information have a duty, under the Due Process Gtadise)osethat
information to prosecutora the time that aase is first screened for formal charges or, at the
very leastshortly thereafter

Kenley invokesBradyin support ohis claim thasuch a right was clearlys&@blished
But Bradyaddressethe governmerd duty to providea criminal defendanwith exculpatory

material in time for the defense to make use of it at tBale, e.g.Brady, 373 U.Sat87

(explaining that the purpose is to “avoid[] . . . an urif@al”); United States v. Agurs, 427 U.S.

97, 107 (1976)discussindBradys disclosure requirement as protecting “the defendaiuifd to

a fair trial” under the Due Process Clayd#ited Statey. Pollack, 534 F.2d 964, 973 (D.C.

Cir. 1976) (“Disclosure by the government must be made at such a time asvtthalldefense

to use the favorable material effectivaivthe preparation and presentation of its casen if

satisfaction of this criterion reges pretrial disclosure.”) So too do several of the circuit
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decisions Plaintiff citesSeeg e.g, Barbee v. Warden, Md. PenitentiaB81 F.2d 842, 843 (4th

Cir. 1964)(addressing government’s “failure to disclose at the trial potentiallyigedouy

evidence in the possession of the polic&pldowan v. City of Warren, 578 F.3d 351 (6th Cir.

2009) (holding police officers can be liable Bradyviolations where they failed to disclose
information to prosecutiom casewhere defendantsereconvictedat trial).

Yet Kenley’'s case never went to tridPlaintiff, moreoverhas not cited any cases in
which the Supreme Court or the D.C. Circuit has addressed police officers’ cansitatiity
under theDue Process Clause tlisclose exculpatory information to the prosecution long before
trial. Lookingto other circuitsin fact,it appearghat there iglisagreemeraboutwhetherthe
due-processghts articulated inBradyare implicatedat all whereplaintiffs were notconvicted
in their criminal @ases-e.g., if they wee acquittedat trial or if the chargesvere dismissedrior

to trial. See e.q, Livers v. Schenck, 700 F.3d 340, 359 (8th Cir. 2012) (“Our sister circuits

disagree over whether pretrial detainees . . . have a right to disclosure paexguevidencé);

seeTaylor v. Waters, 81 F.3d 429, 435-36 (4th Cir. 1996) (plaintiff's claim that investigator

“failed to disclose exculpatory evidence” to prosecution in casdich charges were dismissed
“d[id] not allege a deprivation ohg right guaranteed under the Due Process Clause of the
Fourteenth Amendmenbtecaus@re-trial deprivations are to be anabd under the Fourth

Amendment); Flores v. Satz, 137 F.3d 1275, 1278-79 (11th Cir. 1998) (“Plaintiff . . . was never

convicted and, therefore, did not suffer the effects of an unfair trial. As such, thefftlus

case do not implicate the protectionBo&dy.”); see alsiMichael Avery,Paying for Silence:

The Liability of Police Officers Under Section 1983 for Suppressing Exmrp&vidence 13

Temp. Pol. & Civ. Rts. L. Rev. 1, 2 (2003) (“[T]he lower federal courts are in agreement that

when a police officer fails to disclose exculpatory evidence to the prosecdtarcaiminal
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defendant igonvictedat a trial as a result, tl®nvicted defendant may make a claim for

damages against the officer under § 1983. When the case terminates prior to the conclusion of a

trial, however, the courts disagree about whether the defendant has a cause of action for
violation of his or her @nstitutional rights.”Yemphasis added).

The Court is, consequently, not persuaded that theseawkearly establisheatlie-
processight underwhich police officerswho wee aware of potentiallgxculpatory information
had to dascloseit to the prosecutiowhen the case was first papered or within a short time after
Theofficers, thereforeare immune from any Fifth Amendment claim based on their non-
disclosure.

In his briefs, Kenleywlsoargues that thtéhree officers violated higifth Amendment
substative-dueprocess rights becausdternatively they were part of an effort to manufacture
evidenceagainst him-i.e., to make up the false claim that he had instructed his dog to attack
Shaatal See, e.g.Pl.’'s Opp. to Baldwin’s Mot. to Dismiss, ECF No. 21, at 8. Although the
Amended Complaintontairs factual allegations that theBefendantgarticipated ira
conspiracy tdabricateevidence, Count Il which addressesis Fifth Amendment claim
appears to limithatcause of actioto thethreeofficers’ “failures to promptly disclose
exculpatory evidence.’Am. Compl., 1 54. This reading is further supported by thdaHhatthe
claim isasserteanly against Baldwin, Littlejohn, and Dorrough, and omits Officera&tia the
Defendant directly responsible for the allegedly false evideRtantiff's Fifth Amendment
claim against the officers, consequently, may not proceed.

2. Digtrict
Yet againthe Amended Complaint falls shortalfeging a § 1983 claim against the

District. To begin, it does not outliremy policyor custom othe MPD to withhold exculpatory
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evidence Nor does it suggest that the District was deliberately indifferéfttile it alleges that
themunicipalityfailedto provide adequate training “regarding the handling of exculpatory
evidence anthvestigationof assault on a police officérAm. Compl., § 55, this conclusory
assertion, standing alone, is insufficieBince there areo additionahllegationgo support this
claim-e.g., suggestinghat the District was aware of primrcidents in whichMPD officers
failed tomakenecessary antimely disclosures to the prosecutiothe Fifth Amendment claim
against the District isquallyfutile.

D. Count IV: False Arrest, Malicious Prosecution, Assault and Battery, and Conspiracy

In Count IV, Kenley assertsraimberof commonlaw tort claims. Specifically, he
alleges thavariousDefendants are liable faonspiracyfalse arrest, false imprisonment,
malicious prosecution, and assault and battery. The Courtatdfes outset thahé manner in
which Plaintiff hadumped these claint®gether in one purported coustdistinctlyunhelpful.
If these are intended dsscretecauses of actigrthey shouldhavebeen broken dowrinto
separate countsAlthough the Court will consider them as independent claims for purposes of
this Motion, Plaintiff must set them forth separately in his next pleading ifistees/to proceed
on each of them.

1. Conspiracy

Kenley accuseall four officers of engaging in a conspiracy and asserts that their
conspiratorial actions are imputed to the District undedtdwrine ofrespondeat superior.
“The elements of civil conspiracy are: ‘(1) an agreement between two or mesoage2) to
participate m an unlawful act, or in a lawful act in an unlawful manner; and (3) an injury caused
by an unlawful overt act performed by one of the parties to the agreement (4nptosaad in

furtherance of, the common schemeEXec. Sandwich Shoppe, Inc. v. ERealty Corp.749

A.2d 724, 738 (D.C. 2000) (quoting Griva v. Davison, 637 A.2d 830, 848 (D.C. 1994)). As
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Defendants point ouD.C. lawdoes not provide an independent cause of action for conspiracy
instead, “it is a means for estabilisg vicarioudiability for [an] underlying tort.” Id. (internal
guotation marks and citations omitted). To the extietreforethat Plaintiff seeks to hold
Defendants liable fofconspiracy independent of any other togeeAm. Compl., 1 60 (“These
individual officers committed the common law tort of conspiracy . . . .”), Defendantaect
that such a claim cannot stand.

On the other hando the extent Plaintiff asserts the existence of a conspiracy to hold the
officers liable for tle acts of others involved in the conspirdogymay do so. In that regard, and
as discussed previousKenley has adequately pl#ae existence of a conspiracy. With respect
to the intracorporate-conspiracy doctrinksodiscussedupra, it appeas that the D.C. Court of

Appeals hasotdecidedts applicability under Districaw. SeeExec. Sandwich Shoppe, 749

A.2d at 739 (directing trial court to consider, on remand, “the applicability of the inpacate

conspiracy doctrine” taivil-conspiracy claim)see alsdRawlings 820 F. Supp. 2dt 104 (“The

District of Columbia Court of Appeals does not appear to have addressed whethehat to w
extent itrecognizes the [intracorporatenspiracy] doctrine in regard to alleged violations of

D.C. statutory ocommon law”)(citing Exec. Sandwich Shoppe, 749 A.2d at 739).

While the Court’s research has uncovedesdrict courtdecisions in this jurisdiction
applyingthe doctrindgo precludeclaims ofconspirates to commicommonkaw torts where

defendants actewithin the scope of their employmeséePlummer v. Safeway, Inc., 934 F.

Supp. 2d 191, 198 (D.D.C. 2013); In re Nation’s Capital Child and Family Development, Inc.,

457 B.R. 142, 163 (Bank. D.C. 2011), those cases purported to be following the Dr3fCou

Appeals’ decision in Executive Sandwich Shappeat casehowever, did not decide the issue.

Nor did it provide any indication of the doctrine’s possible scope under D.C. law. As noted

25



before,moreoverijt is not clear that the doctrine shoulgopwhere the conduct complained of
can hardly be described teeroutine acts of @olice departmerdnd where police officers
allegedlyengaged in serious miscondtwiachieveheir own personal ends. The Court will thus
not rely on it here, buDeferdantsmayraise the issue agaom summary judgment with more
complete brighg.
2. False Arrest & False Imprisonment

This daim is brought against each of the officers and the District. Shaatal does not
dispute thakKenleyhas adequately plexclaim for false arrest or imprisonment against, tand
the District concedethatit may be liableunder a theory afespondeat superior. SeeDistrict
Mot. to Dismissat 1 This leavedDorrough, Littlejohn, and Baldwin.

As a preiminary mattey all Defendants argueat Plaintiff's commo#raw claims for
false arrest and false imprisonment are duplicative that both should not proceed. Although
dismissing onevill have little to nopractical effect, the Court agrees that the tise and fall

together” in this cas Minch v. District of Columbia, 952 A.2d 929, 938 n.8 (D.C. 20683

alsoid. (explainingthe rarrow distinction between falseyprisonment and falsarrest claims);

Enders v. District of Columbia, 4 A.3d 457, 461 (D.C. 2010) (“False arrest’ is indistingueshabl

as a practical matter from the common law tort of ‘false imprisonment.”) (dterg v. May

Dep’t Stores Co., 459 A.2d 1042, 1044 n.2 (D.C. 1982)); Hernandez v. District of Columbia, 845

F. Supp. 2d 112, 119 n.7 (D.D.C. 20{Although plaintiff alleges in his complaint that WCSA
is liable for false arrest and imprisonment, the Court treats that claim as onefsinialye
arrest, sincéhere is no real difference as a practical matter between false arrest and false
imprisonment.”) (internal quotation marlgtations and alterationsmitted). The Court will,

therefore, treat Plaintiff's claim against Defendants as one for falsé arres
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Moving on, Dorrougland Littlejohnquestion the falsafrest claim againsthem which
is based on a conspiracy theory, on the ground¥drdey has not alleged sufficient facts to
show the existence of a conspiracy; theaicdrporateconspiracy doctrinprotects themand
there is no valid underlying tort Bubstantiate the conspiracy claiffihe Court has already
addressed the first two and is perplexed by the [&se underlying torallegedis Kenley's false
arrest. As Shaatal acknowledges, Plaim#E@$made ousuch a claim-to wit, he has asserted
that he was arrested based on fabricated information.

Baldwin’s separate arguments aienilarly unavailing. He argude$at (1) the Amended
Complaint does not allege that fieesteKenley; (2)Kenley has failed to show that he was not
reasonably relyig on Shaatal’s order to “ghim back,” and (3)he Amended Complaint fails to
include sufficient factual allegations that Baldwin wasee that there was no eviderafe
Kenleys acting illegally. SeeBaldwin’s Opp. at 6-7. It is enough to say here that the Amended
Complaintsufficiently allegs that Baldwinconspiredwith the otheofficersto arrest Kenley
while knowing that probable cause was lacking.

3. Assault and Battery

In his Amended ComplainBlaintiff dbandoned his commdaw assautandbattery(or
excessivedorce) claim against Shaatal, Dorrough, and Littlejohn. This leaiése®Baldwin,
as well as the Distriainder a theory afespondeat superior. Bothconcede that Kenleyas
adequately statetthis cause oéctionagainst them.

4. Malicious Prosecution

This claim is brought against each of the officand the District “To support a
malicious prosecution claifunder D.C. law] ‘there must be (a) a criminal proceedingtituted
or continued by the defendant against the plaintiff, (b) termination of the proceedavpr of

the accused, (c) absence of probable cause for the proceeding, and (d) Malmemnary
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purpose in instituting the proceeding other than that of bringing an offenplestice.” Amobi

v. District of Columbia Dep’t of Corrections, 755 F.3d 980, 991 (D.C. Cir. 2014) (quoting

DeWitt v. District of Columbia43 A.3d 291, 296 (D.C. 2012glterations omitted)Here,

Defendant®nly contest whiner Kenley has adequatelyegithe secondlement-i.e., that his
criminal ase was terminated in his favor

Under D.C. lawa favorable terminatiodoes not require a showitigat the plaintiff was
found innocent after @ial. SeeBrown v. Carr, 503 A.2d 1241, 1245 (D.C. 1986heT
terminationmust, however, “reflect on the merits of the underlying actioa. (quotingLackner
v. LaCroix 25 Cal.3d 747, 750 (1979jhternal quotation marks omitted)n the present case,
Kenley was not acquitted at trial; rather, the prosecutor moved to dismissiir@accharges
after a few monthsDismissal standing alortells us little. As another district cougxplained:

Prosecutors may dismiss molle prosequi cases for a whole host

of reasons. Lack of adequate resources, a higher priority for other
cases in an overburdened criminal justice system, witness
availability problems, the heavy trial schedule of the particular
prosecutor, and numerous other reasons all come to mind. None of
these reasons necessarily reflect on the innocence of the accused.
Moreover, prosecutors will ordinarily have a whole mix of reasons,
which may well include the strength of the evidence in the case.
But where prosecutors have not stated their reaiter, is really

no way for th[e] Court to conclude that these were favorable
terminations.

O’Quinn v. District of Columbia, No. 87-74, 1988 WL 23244, at *2 (D.D.C. Mar. 4, 1988)

(emphasis addedMerely alleging that criminal charges were dismisseddsordingly
insufficient to plead that the underlying case was favorably terminétek,Kenley does not
allege that the prosecutor gave any reasag., a lack of evidence during the Superior Court

proceedngs for abandoning the charges.
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Another shortcomingsiKenley's failure to allege that the charges whbsenissed with

prejudice. In Harris v. District of Columbia696 F. Supp. 2d 123 (D.D.C. 2010), the court

dismissed a maliciouprosecution clainunder similar circumstance§eeid. at 133-34. e
courtemphasizethatthe docket sheet from the Superior Court proceedings “d[id] not state any
reason fotermination of the prosecutionlt. at 134. It alsodid not indicate that the charges
were dsmissed with prejudiceand“under District of Columbia law, ‘[aflismissal shall be
without prejudice unless otherwise statedd: (citing D.C. R. Crim. P. 48(a))The courtthus
concludedhat“[t]o satisfy this essential element of malicious pragemn, [a plaintiff] bears the
burden of alleging that his chagy@ere dismissed with prejuditeld. Because the plaintiff had
not done so, the court dismissed ¢ham.

Here,Defendantsubmitted the docket sheebiin Kenley’s Superior Courproceedings
seeDistrict Mot. to DismissExh. 1 (Criminal Docket Sheet), which the Court may take judicial

notice of on a motion to dismis§eeCovad Communications Co. v. Bell Atlantic Corp., 407

F.3d 1220, 1222 (D.C. Cir. 2005ike theone inHarris it does not indicate the reason ttre
charges were dismissedtbat they were dismissed with prejudicé&enley, moreover, does not
allegein his Amended Complairthat the latter is trueThis failuresinks hismalicious

prosecution @dim. Seeid. at 123;see alsMagliore v. Brooks, 844 F. Supp. 2d 38, 46 (D.D.C.

2012) (noting tht to show favorable terminatipplaintiff “was required to prove that his

charges were dismissed with prejudig&onkin v. Vihn, No. 12-729, 2014 WL 5280682, at *9

n.14 (D.D.C. Oct. 16, 2014n¢ting that plaintifivould be unable teatisfyafavorable
termination requirement becaugg he docket report for the plaintiff's underlying charges
indicatdd] only that the charges were dismissetle prosequi . . .without any indication that

the dismissal was with prejudit@nd because plaintiff “ha[d] not provided the Court with
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supporting documents from the trial Court to further explain theféble nature ahe]

dismissalas he represged he would attempt to do(§ome alterations in original; internal

guotation marks and citation omitted) dismissal of the commelaw claim for malicious
prosecution, the Court notes, does not resolve whether Kenley has stated a Fourth érhendm
maliciousprosecution claim under Section 1983, which proceeds under a different standard and
need not be resolved now.

E. Count V: Negligence

In Count V, Kenley rather broadfsserts that all of the officers “failed to exercise
reasonable care as police officers in the performance of their duties inw@seest,force,
gathering and #adisclosure of exculpatory evidence and protecting Mr. Kenley’s right to
videotape police activity, resulting in his injuries.” Am. Compl., 1 68. Headserts several
bases for holding the District liable for negligence, including its failure to &= supervisgs
officersabout the rights of citizens to videotape police officers, its failure to supeificers
with histories of misconduct, and the doctrineefoondeat superior. Seeid., {1 6668. The
Court takes up the claims agaitist officersfirst and then turns to thosgainst the District.

1. Individual Officers
a. Dorroughand Littlejohn

Although Count V states generally that all of the officers failed to exeressonable
care in performing a variety oluties,seeid., 1 68, lhe negligence claims agairi@rrough and
Littlejohn appear taest ontheir allegedfailure to promptly disclose exculpatory evidence to the
prosecution.SeeReply to Officers’ Oppat 2021 (failing to respond to Dorrough and
Littlejohn’s assertiongo this effec}. In their defense, they press two argumentsz; that

Plaintiff has failed to allege thstandard of carthat theyviolated and thathey areabsolutely
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immune fortheir actions in conducting criminal investigation.SeeDorrough’sOpp., ECF No.
32, at 10.

The first argumenay bereadily rejected While Defendantgocus on whether
violations ofan MPD General Ordexan constitute negligenger se, seeid. at 11; Reply to
Officers’ Opp.at 21, that is beside the poirRlaintiff is not asserting that the General Order is a
statute or regulation that establishes negliggecse. As to both officersPlaintiff alleged that
they failed to exercise the standard of azra reasonably prudent police officé8eeAm.
Compl., 1 68.At this stage of the litigation, this sufficient.

The second argumeistmore difficultto resolve Under District of Columbia lanan
official may have absolute immunity from suit whé(g) the official acted within the outer
perimeter of his official duties, and (2) the particular government functiosus ¥8as

discretionary as opposed to ministeriaMinch, 952 A.2dat 939 (quoting Moss v. Stockard,

580 A.2d 1011, 1020 (D.C. 1990)) (internal quotation marks and alterations omitted).
Conveyingevidence to a prosecuteasily fals withinan officer’s coreduties. Thethornier
guestion is whether this functiondsscretionary oministerial.

Theinquiry into discretionary versusinisterial functions'seeks to ascertain whether the
governmental action at issue allows significant enough application of choicstity gdficial
immunity, in order to assure fearless, vigorous, and effective decisionmakilogg 580 A.2d

at 1020 (quoting District of Columbia v. Thompson, 570 A.2d 277, 297 (D.C. 1990)) (internal

guotation marks omitted). In essence, courts are required to decide “wloeibgr's concern
to shield the particular government function at issue from the disruptivatsediiecivil litigation
requires subordinating the vindication of private injsii¢herwise compensable at lavMoss

580 A.2dat1020-21. In balancing these competing interests, courts are to consider the
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following, nonexhaustive list of factors: 1) the nature of the injury, (2) the availability of
alternative remedies, (3) the ability of the courts to judge fault without unaedging the
executive’s function, and (4) the importance of protecting particular kinds df &diisch, 952
A.2d at 939 (citation omitted). The D.C. Court of Appeals has “cautioned that the scope of
immunity should be no broader than necestagnsure effective governantdd. (quoting
Moss 580 A.2d at 1021) (internal quotations marks and citatroitted).

The Court is doutful thatdecisions about whether to share exculpatory evidence with the
prosecution are the sort discretionaryactivitiesto which absolute immunity should attach.
Such acts seem markedly different from those that have beenadpselute protectiobhecause

of the hard choices that they entéfflee, e.g.Nealon v. District of Columbie669 A.2d 685,

689-91 (D.C. 1995) (finding that District’s decision to reduce water pressure hryfirants was
discretionary function because it “reflect[ed] pglaecisions of government officials,” including
“the District’s allocation of financial or natural resourceslideed, t is hardto fathomwhy
police officerswould requirgtotal immunity to fearlessly discharge their responsibilities to
disclose (or nbdisclose) exculpatory material to the prosecuti@me would think that these
decisions do not require difficult policy tradéfs, and that police should err on the side of
disclosure.Cf. Moldowan, 578 F.3dt 380 n.8(contrasting the “discretionary legal judgment
prosecutors make when disclosing evidedicectly to criminal defendants” witthe act of
police officers disclosing evidence to the prosecutor, which “does not require technical legal
expertise because the act is essentially ministagaldiscretionary”) (internal quotation marks
and citation omitted)

In any event, “the burden of establishing that the official function in questiomsmer

absolute immunity rests on the defendant officiaMinch, 952 A.2dat 93637 (quotingMoss
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580 A.2dat1020-21 n.18). Defendartarely make an effort to demonstrate a nedadsulate
this function from suit.The entirety of Sergeailorroughs arguments: “Discretionary acts
have been defined as acts that require personal deliberation, decision and judgergaahtS
Dorrough thus had discretion in determining how to conduct his investigaftmrrough’s
Opp.at 1112 (quotingNealon 669 A.2dat690). Littlejohn makes a similgrconclusory
statement thagince“the conduct of a criminal investigation is a discretionary functioe,is
entitled to absolute immunitySeelLittlejohn’s Opp., ECF No. 30, at 10. They do not provide
the Court withcitations to ases providingsimilar protections. They also do not even bother to
mentionthe four factors that courts are to considetigtinguishing ministerigirom
discretionary functions, let alone provide any discussion about how those factorsfahouél
grant of absolute immunityere While the Court is mindful that “[w]henever possible, the

guestion of absolute immunity sHdbe determined at the outset of litigation,” District of

Columbia v. Jone®919 A.2d 604, 610 (D.C. 2007), it is difficult to do so when those assérting

do little to explain theeedfor it. The Court will,therefore abstain from rulinglefinitively on
this issueat this time It will, howeverallow Defendantdo raise thigssue againf they wish,
but it expectdhemto make some showing that this function shouldimolutely protected
b. Baldwin

Kenley'snegligenceclaim against Baldwin appestimited tothe negligent use dbrce.
SeeReply to Officers’ Oppat 1921 (failing to contest Baldwin’assertiorthat negligence
claim against him is so limit@¢d Baldwin argues that this cause of actimst be dismissed
becausd&enley has only stad a claim for assault and battempt negligenceHeis correct.

Baldwinrelies onDistrict of Columbia v. Chinn, 839 A.2d 701 (D.C. 2003), in which the

D.C. Court of Appeals discussed the need to distinguish between these claims. The court
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acknowledgedhat “[a]n individual who has been injured by a District police officer may sue
under one or more common law theories of legal liability such as assault ang tnatter
negligence,’but that “in a case involving the intentional use of force by policeeo,[if] a
negligence count is to be submitted to a jury, that negligence must be digiladtand based
upon at least one factual scenario that presents an aspect of negligence aphet fiserof
excessive force itself and violative of a dististzindard of care.ld. at 711. This is because
“[iIntent and negligence are regarded as mutually exclusive groundstitityliaAs the saying
goes, there is no such thing as a negligent bdttédyat 706 (internal quotation marks and
citation omitted) In Chinn, the Court of Appeals concluded:

The allegations [in the plaintiff's complaint] d[id] not reflect

negligence, but rather an intentional tort with a conclusory

allegation of negligence.

The crux of [the plaintiff's] claim [wa]s that the officers

deliberately inflicted excess force upon him, and the evidence

he presented at trial was that officers continyoassaulted him

without provocation. [He] did not argue that the officers

mistakenly or negligently thought [he] was armed; [he] did not

allege that the officers misperceived him as a threat.
Id. at 711.1t ruled accordinglythat the complaint did not assertause of action for
negligence

Relying on_Chinndistrict courts in this jurisdiction have dismissed negligence claims

wherethe plaintiffs’ complaintglid not support a negligence theory separate and fipen ther

intentional assautindbattery claims See e.qg, Rice v. District of Columbia715 F. Supp. 2d

127, 131-32 (D.D.C. 2010) (dismissing negligence cagainst officer because it failed to state
claim “separate and apart from the battery alleged” in other counts); Haih,er, 708 F. Supp.
2d 28, 32 (D.D.C. 2010) (dismissing negligence claim because “the allegations of thaicompl

.. do not reflect negligence, but rather an intentional tort with a conclusory ialtegat
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negligenc®) (internal quotation marks and citation omitted); Spicer v. District of Colun®dié

F. Supp. 2d 1, 5 (D.D.C. 2013) (granting judgment on the pleadings for defendants because
“theresimply [we]re no factuhallegations separate from those comprising the intentional tort
claims to support a distinct negligence clainiKiyanc, 407 F. Supp. 2at 277 (granting
judgment for defendants aregligence claims because “plaintiff simply alleges that he was
attackedpeaten, and jailed by defendants without provocation,” which “is not negligence, but
the intentional tort of assault and battery,” dedausé[ilnvoking the words ‘duty,’ ‘breach,’
‘cause,” and ‘injury’ does not transform an intentional tort into neglg’); Tafler, 2006 WL
3254491, at *9 (finding thatl@intiff “failed to allege negligence claims that are separate and
distinct from his intentional tort claims,” because “plaintiff simply alleges thatdseattacked,
beaten, and detained by defendamthout provocation”).

The D.C. Circuit also recently upheld the grant of summary judgtoentiefendant on a
negligentinfliction-of-emotionaldistress clainbecause the plaintif'’complaintdid not

properly pled such a cause of actioBeeHarrisv. Dep't of Veterans Affairs776 F.3d 907,

916 (D.C. Cir. 2015) Citing Chinn, he @urtexplainedthatthe plaintiff had failed to
distinguishhis negligentinfliction-of-emotionaldistress clainfrom hisintentionalone He had
described the defendant’s acts “as knowing and ‘intentional”haddiailed to “identify any
specific act that was allegedly negligentd. (internal quotation marks and citation omitted).
Because “[ilntent and negligence are regarded asiaiytexclusive gronds for lidility,” id.
(quoting_Chinn, 839 A.2d at 706), the negligence cause of action had been nothing more than an
attempt to shoehoranintentional tort into aegligent one.

Kenley’'sAmended Complaintkewise doesnot support a theory of negligende.

assertonly that Baldwin “charged” at him and “intentionally knock[ed] his cellphone . . . out of
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his hands and pushed him violently to the ground,” euthany justification SeeAm. Compl.,
12. The Court thus derd”laintiff's Motion to Amend the negligence claim with respect to
Baldwin.
c. Shaatal

Plaintiff's nedigence claim against Shaatal offges another variant. In his Opposition,
Shaatal argues that Kenley seeks to Inatd responsible for negligently dressing up his
claim for false arrest . . . &sne for]negligence.” SeeShaatal’'s Opp., ECF No. 36, at 12-13
(citing Chinn, 839 A.2d at 701, 708). Kenley does not altpisgposition in his Reply. He did,
however, respond to Shaatal’'s contention inekaiBer Opposition to Shaatal’s Motion to
Dismiss. There, he argued that he statled a negligence clajmointing to hisallegations that
the officers “knew or should have known that their actions violated defendant’s First atid Fou
Amendment rights that “no sworn police officer reasonably could have believed that Mr.
Kenley was violating the law by videotaping the arrest of Richard Jomasafsafe distance and
commentingltat he was not resisting arrestnd that “no sworn police officer reasonably could
have believed that there was legal justification to physically restrain o Mrikkenley in order
to stop him taking video with his cell phone . . ..” Pl.’s Opp. to Shaatal’'s Mot. to Dismiss, ECF
No. 23, at 10-11.

These akgations, however, do not pleadistitict theory of negligenceatherthey go
to whether the officers had probable caasd whethethey were immuneThe negligence

claim is therefore deficientSeeChinn, 839 A.2d at 71kee als&tewartVeal v. District of

Columbia, 896 A.2d 232, 235 (D.C. 2006) (upholding district court’s dismissal of negligence
countbecause “it [wa]s not separate and distinct from the false arrest claim”) €hing, 839

A.2d at 711, an&abir v. District of Columbia755 A.2d 449, 452 (D.C.0B0)).
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2. Digtrict

The District concedes that it may Weariouslyliable for the negligent acts of its officers
under the theory afespondeat superior. As just discussedhe only negligent acts of the officers
that have survivedreDorrough and Littlejohn’ailures to disclose evidence. In addition,
Plaintiff has alleged the ciig directly liable for negligent training and supervision of its
officers. The District, however, argues tKanley should not be permitted to proceed with
these directiability claims because theye unnecessary and prejudici8eeDistrict's Opp.at
14.

There appears to be somtisagreementegarding whether plaintiffs should be able to
advancenegligence claims against employarglerthe alternative theoriesf respondeat
superior andnegligent hiring, supervision, tnainingwheretheemployes haveconcededheir

potential liability under the former-or instancein Elythe v. District of Columbial9 F. Supp.

3d 311 (D.D.C. 2014), the district court rejecteddhs position that a negligent-supervision
claimshould be dismissed as duplicative of tegpondeat superior claims, explaining that
“[c]ase law is clear that respondeat superior lighis distinct from negligent supervision

liability.” 1d. at 317 n.5see als®Amons v. District of Columbia, 231 F. Supp. 2d 109, 116

(D.D.C. 2002) (denying Distrits motion to dismiss negligeisupervision claim as duplicative
and prejudicial).
Other courts, however, have dissed the direeiability claims in such instances, noting

that they are unnecessary and prejudicinHacket v. Washington Metropolitan Area Transit

Authority, 736 F. Supp. 8 (D.D.C. 199®)r examplea districtcourtconsidered whether the
plaintiff could advance alternative theoriesragligenceagainst WMATA— namely, vicarious

liability under the doctrine afespondeat superior and direct liability for negligent entrustment
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Seeid. at 9. It ruled hat theplaintiff could not, explainig that the claim was unnecessanyce
it did notgive rise toadditional liability(e.g., punitive damagesndthat itwould be prejudicial.
Seeid. at 1011. The potentigbrejudice stemmed fron¢ fact that the negligeentrustment
claim would enable the plaintiff to introduce the employee’s past driving recwhething that
would not have beeotherwiseadmissible against the employeeeeid. at 9. Other courts have
followed suit and denied plaintiffs the oppanitly to advance these alternative theories where

the employer has concedttht itwould be vicariouly liable if its employeenverefound

negligent SeeHarvey v. Mohammed41 F. Supp. 2d 164, 181 (D.D.C. 2012) (granting

summary judgment on negligent-hiring and -retention claim because it “wouilchpose any
additional liability on the defendants,” and because it was “prejudicial and unagtess

Notably, in_Burkhart v. Washington Metropolitan Area Transit Authority, 112 F.3d 1207

(D.C. Cir. 1997), the D.C. Circuit considered an appeal from a district court’s deniahation
to dismissanegligenttrainingclaim on this basis. The district court had dertlggimotion
because itvas untimely, buit had also ruled, alternatively, that it woulaue rejectedhe
motion on the merits as well. The Circuit upheld the decision because it dyaette motion
was untimely.Id. at 1215-16. Buit noted that it had “serious reservations concerning the trial
court’s alternative denial of g¢hmotion @ the meritg’ citing to the decision ikackett Id. at
1216. This suggests that courts should carefully consider whether it is appromsidisnto
negligenttraining and -supervision claims to a jumpere employers have admitted their
potential lialility under respondeat superior.

It is clear, however, that th@imaryconcerndriving the decision itdackettwas the
likely introduction of the employee’s past driving recardithe prejudicial effecthat would

have on the defendantSeeHackett 736 F. Supp. at 10-1lesalsoAmons 231 F. Supp. 2d at
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116 (“[T]he ‘gravamen’ of the issue in Hackeths the admissibility of the defendant
employee’s driving record . .”). The caseghat have dismissdtie directliability claims
against emplogrsappear tdhavelargelyresolved those issues at summary judgment or shortly
before trial-that is,after theparties had the opportunity to develbeir claims Those courts,
consequently, had theenefit ofassessg the evidence that the partieswid offer in support of
their claims whermecidingwhether albwing directliability claims to go forward would be
unduly prejudicial.

At this stage of the ligation, the Court does not know how the negligence clagasst
the District and the individualsill developand what evidence Kenley will seek to offer in
support of themlt thus believes that it would l@proper, at this time, to determindether
allowing such claims to starwbuld prejudice Defendant§eeid. at 116 (“[P]laintiff's claim for
negligent supervision will not be dismissed at this stage of the proceaditigs absence of a
showing that the District will somehow be prejudiced if plaintiff is permitted to putss
claim.”). If this case does go to trial, this issue can be reevaluated then.

F. Count VI: Defamation

This cause of actiowas initially brought againgtachof the individual officers and the
District of Columbia Kenley hashowever, abandonetas to Defendants Littlejohn, Dorrough,
and Baldwin. It is thereforeassertecgainst onl\Shadal and the Districiunder a theory of
respondeat superior).

“Defamation under D.C. law requires a plaintiff to show a defamatory stateme
publication to a third party, negligence, and either that the statement is bigtiasa matter of

law or that publication caused the plaintiff special harm.” Westfahlstribti of Columbia

2014 WL 6999078, at *5 (D.D.C. Dec. 12, 2014) (citing Oparaugo v. Watts, 884 A.2d 63, 76
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(D.C. 2005)). “A defamatory statement is one ‘that tends to injure the plainti§ {lohiher]
trade, profession or community standing, or lower him [or her] in the estimation of the

community.” Kendrick v. Fox Television, 659 A.2d 814, 819 (D.C. 1995) (quoting Moss V.

Stockard 580 A.2d 1011, 1023 (D.C. 1993glterations in original) “Publication requires
making a statement to at least one other person,” and “f&] &lkegation of criminal

wrongdoing is defaationper se.” Westfah| 2014 WL 6999078, at *5 (citing Charlton v. Mond,

987 A.2d 436, 438 n.4 (D.C. 2010), and Von Kahl v. Bureau of Nat'l Affairs, Inc., 934 F. Supp.

2d 204, 218-19 (D.D.C. 2013)). In his RepPlaintiff suggests that there are three bases for
holding Shaatal liable for defamation: “the publication of false statements teB&tdwin,
animal control staff, and upon information and belief, to Mr. Kenley’'s employer.”yRepl
Officer’'s Opp.at 22. Noneof these makes it past the starting gate.

With regard to the first Shaatal’s statement to Baldwin that Kenley had sicced his dog
on him —Kenley has not stated an actionable clfomdefamation against Shaatalhile
Shaatal may have maddalse statement #othird party-i.e., Baldwin— the third party knew
that it was falsat the time it was madelhe statemerthus could not haviearmedPlaintiff in
Baldwin’s eyes.Since Kenley does not allege that anyone else, such as his neighbors, overheard
Shaatal’s statement to Baldwime has failed tallege any injury to his reputation

Moving on, the proposed Amended Complaint doesaltege that Shaatal (or any other
officer) ever contacted animal control. The only mention of animal control isagageh 14,
which states that Shaatal “threatened to have Mr. Kenley’'s dog killed,” anhdetold Plaintiff
“animal control is coming for your dog.” Am. Compl., § 14. Shaatal thus does not appear to

have communicated any defamatory statem@endsimalcontrol staff.
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Finally, regading the statements made to Kenlegtaployer, the Amended Complaint
asserts only that “[a]n unknown MPD officer . . . contacted Mr. Kenley's empémgeinformed
it that he had been arrested for assaulting a police officer, and as a rdselaest, Mr.
Kenley was suspended withoutypduring the pendency of the criminal casé&’,  15. As
Plaintiff does not suggest th@haatalvas the one who contacted his employeat officer
cannot be liable.This Count, consequently, may not proceed.

V. Conclusion

For the foregoingaasons, the Court will graRfaintiff's Motion toAmend his

Complaint in part and deny it in part. A contemporaneous Ordeexylain whatounts

against which Defendants an Amended Complaint may contain.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: March13, 2015
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