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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LAURA HOLMES, etal., g
Plaintiffs, g
V. g Civil Action No. 14-1243 (RMC)
FEDERAL ELECTION COMMISSION, g
Defendant. g
)
OPINION

Laura Holmes and Paul Jadtallenge the constitutionality of a provision in the
Federal Election Campaign Act (FECA) that limiidividual donors to contributing $2,6@@r
election to endidatesunning for federal office Plaintiffs insist that theyanot oppose the
amountof moneythat an individual magontribue to a candidatior an election ($2,600),
acknowledging that any such challenge would be foreclos@&libkley v. Valeand its progeny.
Instead, Plaintiffs argue that the central questidrich has yet to be addressed by the Supreme
Court, is whether FECA's per-election contribution structure is unconstitutional thedEirst
and Fifth Amendmentsecause it allegedly allows some contributors to give twice as much
money to some candidatiEs use in the general election while denying others that same right.
Specifically, Plaintiffs state that FECA’s contribution restriction did not allemtho combine
their primary and general election contributions ($2 680electiohin order to gie $5,200 to
successful primargandidates for use in the 2014 general electilaintiffs complain that
FECA's perelectionlimit unfairly benefits contributors supporting candidates who were
unopposed in their primary contests because those contributors could give $2,600 before the

primary, and the unopposed candidate could later use those funds during the general election
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campaign(for a total of $5,200) Conversely, Plaintiffs argue, the lindisadvantages
contributors who wish to supgdageneral election candidates who fasetistantiabpposition in
their primariesbecause those contributors could not give $5,200 for use in the general election.
“In an abundance of cautionfiis Court initially certifiedwo constitutional
guestions taheen bandJnited States Court of Appledor the District of ColumbiaSee
Holmes v. FECNo. CV 14-1243 (RMC), 2014 WL 6190937, at *1 (D.D.C. Nov. 17, 2014)
(Certification Order) [Dkt. 19] The Circuit, howeveremanded the case at the requeshef t
Federal Election Commission (FE@®)enlarge the record for appellate review and to determine
whether any constitutional questions were appropriate for certificalamtiffs filed a motion
for certification[Dkt. 25]; FEC opposedseekingsummary jugment[Dkt. 27].1 The parties
presentedaral argument on March 31, 2015.
After full consideration of the entire record and all arguments, the Court finds that
Plaintiffs’ challenge to FECA'’s temporpéer-electionrestrictionson individual contributions to
federal candidates constitui@seiled attack on the contribution limit set by Congress and
upheld by the Supreme Coad a legitimate means to combat corruptiBecausd®laintiffs’
claims rest on issues of settled lalag Courtwill deny Plaintiffs’ motion for certificatiomand

grant FEC’smotion for summary judgment.

1 FEC filed a “Brief Opposing Certification and In Support of Summary Judgmeior 6f
the Commission,” in which it argues that the case should be dismissed as moatnaitj\zdteg,
that summary judgment should be awarded to FE€=FEC Brief, Dkt. 27 at 2. The Court
construes this as a motion for summary judgment
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. BACKGROUND
A. District Court’s Role as a Factfinder

The Court of Appeals for the District of Columbia Circuit remanded this case “in
order to provide the parties an opportunity to develop, by expedited discovery or othémvise, t
factual record necessary for en banc review of the plaintiffs’ constialitohiallenge.”Order
[Dkt. 21]. TheCircuit further ordered: “the district court shall complete thecfioms mandated
by[52 U.S.C.] 8§ 30110 and describedvifagner v. FEC[717 F.3d 1007, 1009 (D.C. Cir.

2013)], including the development of a record for appellate review, by April 24, 2015. The
district court is to certify any constitutional question(g it date as well.ld.? After a period
of discovery, this Coundrdered the parties to file briefs on the certification issue as well as
proposed findings of factSeeOrder [Dkt. 24].

The Circuitgranted FEC’s motion for remand because, imtaen, FEC sough&
more fully developed record. Accordingtijs Court has included the majority of FEC’s
proposed facts here with only slight modifications. Indd&d,Court “is inclined to be
overinclusive rather than underinclusive when presented with close evidentariedjs
preferring to convey as detailed a record assjiibe to the reviewing court.Cao v. FEC 688 F.
Supp. 2d 498, 504 (E.D. Lagff'd sub nom In re Ca®%19 F.3d 410 (5th Cir. 2010pee also
Charles Wrighand Arthur Miller, 9A Fed. Prac. & Proc. Civ. 8§ 2411 (3d ed.) (“[IJn a nonjury
case the court should be slow to exclude evidence challenged under one of therexglusi

rules.”).

2 Wagnerprovides that, first, a district court “must develop a record for appellatewbyie
making findings of fact. Second, the district court must determine whether thgutmmsl
challenges are frivolous or involve settled legal questions. Finally, thietdistnrt must
immediately certify the record and all nrbvolous constitutional questions to the en banc court
of appeals.”"Wagner 717 F.3d at 1009.



B. Objections

Both partieshaveraised numerous objections to their opporigantsposed
findings of facts.Plaintiffs chiefly object to the relevance of many of FEC’s proposed facts. Pl.
Objections [Dkt. 38-3] at 3Plaintiffs also argue that FEC’s “findings of fact contain| ]
conclusory and argumentative phrases that are both irrelevant and inappropriate f
certification,”id. at 3n.3, and that certain proposed facts are derived from inadmissible hearsay
or improper expert opiniorsee, e.g.id. at 7. FEC argues that Plaintiffeicts are “incomplete,
inaccurate, or misleaadly.” FEC Responses [Dkt. 30] at 2.

This Court has considered all of the above objectiomnteringits Factual
Findingsandoverrules most of Plaintiffs’ relevance objectioi@ee Cap688 F. Supp. 2d at 505
(“To the extent proposed facts that aregamtial to the instant litigation nonetheless provide
useful context for overall campaign finance regulation scheme, the above objbatiertseen
overruled. However, to the extent those proposed facts obscure the most relevantirsgues be
put before the appellate court, those objections have been sustained.”). The CourtralEsove
most of Plaintiffs’ admissibility objections because the facts to which theyt@rgtegislative
facts, which are “general facts which help the tribunal decide qnesifidaw and policy, are
without reference to specific parties, and need not be developed through evidesdiangs.”
Libertarian Nat'| Comm., Inc. v. FE@NC), 930 F. Supp. 2d 154, 157 (D.D.C. 2013) (internal
citations and quotations omitted). This Cduasomitted or modified any proposed finding of

fact that wasargumentative or drew legal conclusions.



C. Factual Findings

The Parties

1. Plaintiffs Laura Holmes and Paul Jost are a married couple, residing in,Miam
Florida. Compl. § 8; Declaration of Joyce Sadio (Sadio Decl.), Ex. 1 (Holmes
Interrog. Resp.) 1 8., Ex. 2 (Jost Interrog. Resp.) 1 8. Plaintiffs are citizens of
the United StatesCompl. § 8; Holmes Decl. 1 3 [Dkt. 6-2] § 3; Jost Decl. [Dkt.
6-3] 1 3. Plaintiffs were eligible to vote in the 2012 presidential election. Compl.
1 8; Holmes Decl. 1 5; Jost Decl. 1 5. Plaintiff Laura Holmes sometimes uses the
name “Laura Holmegost” when contributing to candidates. Compl. { 8.

2. Defendant Federal Election Commiss{®#C) isanindependent agency of the
United States that administers, interprets, and civilly enforces the Fetiiabik
Campaign Act (FECA), 52 U.S.C. §8 30101-30146 (formerly 2 U.S.C. 88§ 431-
57).2 and other statutes=ECis empowered to formulate pey with respect to
FECA,id. § 30106(b)(1) (8 437c(b)(1)); to make, amend, and repeal such rules
and regulations necessary to carry out FE@A88 30107(a)(8), 30111(a)(8),
30111(d); and to enforce civilly FECA and the Commission’s regulations,

88 30106(b)(1), 30109(a)(6).

Requlatory Framework: Statutory Contribution Limits

3. Congress has been setting campaign contribution limits for nearly sdiventy-
years. In 1939, Senator Carl Hatch introduced, and Congress passed, S. 1871,

officially titled “An Act to Prevent Pernicious PoliticAktivities” and commonly

3 Effective Sepember 1, 2014, the provisions of FECA codified at 2 U.S.C. §5434ere
recodified and transferred to 52 U.S.C. 88 30101-30146. This Opinion will refer to the
recodified provisions when citing to FECA.



referred to as the Hatch Act. S. Rep. No. 101-165, at *18 (1839);Civil Serv.
Comm’n v. Nat'l Ass’n of Letter Carrierd13 U.S. 548, 560 (1973); 84 Cong.

Rec. 9597-9600 (1939). Congress established individual contribution limits in the
1940 amendments to the Hatch Act, Pub. L. No. 76-753, 54 Stat. 767 (1940). That
legislation prohibited “any person, directly or inditgtfrom making

“contributions in an aggregate amount in excess of $5,000, during any calendar
year” to any candidate for federal offickel. § 13(a), 54 Stat. 770.

By 1971, when Congress began debating the initial enactment of FECA, the
Hatch Act’'s $5,00 percalendatyear individual contribution limit was being
“routinely circumvented.” 117 Cong. Rec. 43,410 (1971) (statement of Rep.
Abzug).

A 1974 congressional report identified multiple instances of such circumvention.
For example, the dairy industry had avoided thristing reporting requirements

by dividing a $2,000,000 contribution to President Nixon among hundreds of
committees in different States, “which could then hold the money for the
President’s reelection campaign.” Final Report of the S€leatmittee on
Presidential Campaign Activities, S. Rep. No. 981, 93d Cong., 2d Sess. 615
(1974) (‘Final Report). On another occasion, a presidential aide promised an
ambassadorship to a particular individual in return for “a $100,000 contribution,
which was to be split between 1970 Republican senatorial candidates designated
by the White House and [President] Nixon’s 1972 campaigndl Reportat

492. That arrangement was not uniqiee.at 501 (describing a similar

arrangement with someone elsggeid. at 49394 (listing substantial



contributions by ambassadorial appointessg alsdavid W. Adamany &

George E. AgredRolitical Money: A Strategy for Campaign Financing in
America39-41 (1975) (collecting instances of large contributors “giving and
getting”); Herbert E. AlexandeEinancing Politics: Money, Elections and

Political Reform124-26 (1976) (describing contributions that gave the
appearance of quid pro quo corruption and may haged “suspicio[ns] about

. .. large campaign gifts”).

Thel1974 FECA Amendments that were enacted shortly after the Watergate
scandal included tighter limits on the amounts that individuals, political parties,
and political committees could contribute to candidates. In particular, Congress
established a $1,00@pcandidate, peelection limit on individual contributions

to candidates and their authorized political committ€édsCA Amendments of
1974, Pub. L. No. 93-443, § 101(b)(3), 88 Stat. 1263 (first codified at 18 U.S.C.
8 608(b)(3)).

FECA'’s contribution limits apply both to direct contributions of money and to in-
kind contributions of goods or services. 52 U.S.C. § 30101(8)(A).
Theindividual contribution limits apply on a peandidate, peelection basis,

with “election” defined to include each of tfalowing: (A) a general, special,
primary, or runoff election; (B) a convention or caucus of a political party which
has authority to nominate a candidate; ¢@¥imary election held for the

selection of delegates to a national nominating conventiompolitecal party; and
(D) a primary election held for the expression of a preference for the nasninati

of individuals for election to the office of President. 52 U.S.C. § 3010T¢i8.



10.

11.

individual contribution limits apply separately with respect to edebtion,

except that all elections held in any calendar year for the office of Presidbat o
United States (except a general election for such office)aargidered to be one
election. 52 U.S.C. §8 30116(a)(1)(A); 30116(a)(6).

The Bipartisan CampangReform Act of 2002, Pub. L. No. 107-155, 116 Stat. 81
(BCRA), amended FECA to raise the individual pandidate, peelection
contribution limit and index it for inflationSeeBCRA 8§ 307(b), 116 Stat. 102-
103 (codified at 52 U.S.C. § 30116(a)(3)U.S.C. § 441a(a)(3)); BCRA

§ 307(d), 116 Stat. 103 (codified at 52 U.S.C. § 30116(c) (2 U.S.C. § 441a(c)(1)).
The limit that applied tandividual contributions made to federal candidates
during the 2013-2014 election cycle, including the contributions at issue in this
case, was $2,600 per candidate, per election. PEE: Index Adjustments for
Contribution and Expenditure Limitations and Lobbyist Bundling Disclosure
Threshold 78 Fed. Reg. 8530, 8532 (Feb. 6, 20I@3)e FEC recently raised the
limit for the 2015-2016 election cycle to $2,70f-pandidate, peelection. FEC,
Price Index Adjustments for Contribution and Expenditure Limitations and
Lobbyist Bundling Disclosure ThreshpBD Fed. Reg. 5750, 5751 (Feb. 3, 2015).
Because FECA defines “election” to include various types of electoral tgntes
the total amount thatn individual may contribute to a particular candidate during
a particular election cycle depends on the numbeleationsin whichthat
candidate participaseto pursue the federal office being sought. This means that
an individual who supported a candidetieo participated in one primary election

and one general election during the 2013-2014 election cycle was permitted to



12.

contribute a total of $5,200 to that candidate—$2,600 for the candidate’s primary-
election campaign and $2,600 for the candidate’s general-election camBaign.

52 U.S.C. § 30116(a); FEC Price Index Adjustments, 78 Fed. Reg. at 8532.
Holmes v. FECNo. CV 14-1243 (RMC), 2014 WL 6190937, at *2 (D.D.C. Nov.

17, 2014) (Certification Order) [Dkt. 19].

In an election cycle in which a candidate competes in one or more runoffs, special
elections, or a political party caucus or convention, in addition to a primary and
general election, thtotal amount that an individual may contribute to that
candidate is higher. 52 U.S.C. 8§ 30101(1), 30116(a)(1)(A) (2 U.S.C. 8§88 431(1),

441a(a)(1)(A)); Certification Order at *2.

Plaintiffs’ Experience with FECA’s Maximum Per-Election Contribution Limi ts

13.

14.

15.

For instance, Plaintiffs contributed to Congressman Marshall “Mark” Sanford’s
campaigns during the 2013-2014 election cycle. Sadio Decl., Ex.itl.{JBx. 2

15.

In 2013-14, Sanford successfully pursued the congressional seat vacated by
Representative Tim Scott, who had served as the United States Represemtative fo
the 1st Congressional District of South Carolina until he was appointed to the
United States Senatel., Ex. 23 Declaration of Eileen Leamon (Leamon Decl.),

Ex. 2 at 95-97, 123-24.

Between March and November 2013, plaintiff Laura Holmes contributed the
maximum permissible $2,600 to Sanford for each of the following three elections:
(1) the speciafunoff election against Curtis Bostic for appearance on the ballot of

the specialjeneral election to fill the seat vacated by Representative Scott; (2) the



16.

specialgeneral election against Elizabeth Colbert Busch to fill the seat vacated by
Representative Scott; and Bdngressman Sanford’s primary election, in which
Sanford competed as an unopposed incumbent. Sadio Decl., Ex. 1  5; Leamon
Decl., Ex. 2 at 95-97, 123-24.

Plaintiff Paul Jost contributed the exact same amounts during the same time
period to the Sanford ogpaign committee in connection with each of those three

elections. Sadio Decl., Ex. 2 | 5.

Primary and General Elections

17.

18.

19.

Primary elections serve the purpose of determining, in accordanc8tatihaw,
which candidates are “nominated . . . for election to Federal office in a subsequent
election.” 11 C.F.R. 8§ 100.2(c)(1) (defining “primary election”).

General elections are those held to “fill a vacancy in a Federal afégea(

special election) and which [are] intended to result in the final seledtipn o

single individual[s] to the office at stake.” 11 C.F.R. § 100.2(b)(2) (defining
“general election”).

Nearly all fifty states use some type of primary elections in their proesdoir
electing individuals to serve in federal office. Eleven stateSasn” primaries,

in which any registered voter may vote. Eleven states use “closed” prinmaries,
which only voters previously registered as members of a political party may
participate in the nomination process of their party. Two states use a top tw
primary model.See infreff 36 Twenty-four states use some “hybrid” primary
model, falling somewhere between the “open” and “closed” primary types. Sadio

Decl., Ex.15;id., Ex. 4 at 12.

10



FEC Implementing Regulations

20.

21.

22.

23.

24,

FEC regulations “encourage[¢bntributors to designate in writing the particular
election for whichan individual contribution is intended. 11 C.F.R.

8 110.1(b)(2)(i); Certification Order at *2.

Undesignated contributions count against the donor’s contribution limits for the
candidate’s next election; designated contributions count against the donor’s
contribution limits for the named election. 11 C.F.R. § 110.1(b)(2)(ii);
Certification Order at *2.

When a candidate has net debts outstanding from a past election—including a
primary electior—a contributor may designate a contribution in writing for that
past election. Such contributions may only be accepted for the purpose of retiring
debt and only up to the extent of the debt. 11 C.F.R. 88 110.1(b)(3)(i),
(b)(5)()(B); Certification Order at *2.

If a candidate’s net outstanding debts from a past election amount to less than the
amount of a contribution designated for a previous election, Commission
regulations permit the candidate (or his committee) to refund the contribution,
redesignate it (with the donor’s written authorization) for a subsequent election, or
reattribute the contribution as from a different person if it was intended to be a
joint contribution. 11 C.F.R. 88 110.1(b)(3)(i)(A) & (C); 110.1(k)(3).

A primary contibution that is redesignated for use in a candidate’s general
election counts against the contributor’'s gahelection limit. 11 C.F.R.

8 110.1(b)(5)(iii) (*A contribution redesignated for another election shall not

exceed the limitations on contribois made with respect to that election.”).

11



25.

26.

27.

28.

If a primarycandidate fails to qualify for the general election, then all general
election contributions received by that candidatest similarly be returned or
redesignatedr reattributedor a different elegon. 11. C.F.R.

§110.1(b)(3)(i)(C).

In addition,FECregulations permit any candidate participating in a general
electionwho has remaining, unused primary contributiongansfersuch unused
primary contributions to pay for the candidate’s geneladtion expenses. 11

C.F.R. 8 110.3(c)(3) (stating that “contribution limitations . . . shall not limit . . .
[tiransfers of funds between the primary campaign and general election campaign
of a candidate of funds unused for the primary”).

Generalelectioncandidates are also permitted to use geredealtion

contributions to pay outstanding primaglection debts 11. C.F.R.

§ 110.1(b)(3)(iv). Candidates need not obtain contributor authorization to make
such payments from their primary, general, and any other election accawahts, a
such payments by candidates do not change thel@etion contribution limits

for individual contributors. 11 C.F.R8 110.1(b)(3)(iv), 110.3(c)(3); Sadio

Decl., Ex.3 (FEC Campaign Guide for Congressional Candidates and
Committees) at 21.

An individual contribution is considered to have been “made when the contributor
relinquishes control over the contribution.” 11 C.F.R. § 110.1(b)(6). Geneaally
recipient candidate and hesmpaign may spend contributions to the campaign
however the campaign chooses. Thus, the money can be spent on the candidate’s

next election campaign, transferredatdifferent political committee (within any

12



29.

30.

31.

applicable contribution limits), or used for any “other lawful purpose unless
prohibited.” 52 U.S.C. § 30114(a).

PastFEC interpretations illustrate the constraints that are placed on committees
with respect to primaryand generaglection financing.See infraf{30-34.

In Advisory Opinion 1986-17FECapproved a request on behalf of a cangita

use individual contributions for the general election prior to the date of the
primary election where the requestor had pledged to account separately for such
general election contributions and to refund all such contributions if the candidate
lost the primary election and thus would not participate in the general election.
SeeSadio Decl., Ex. 5. FEC fourtdat FECA permits a committee to spend
generalelection contributions “prior to the primary election” where such
expenditures are “exclusivelgifthe purpose of influencing the prospective

general election” and “it is necessary to make advance payments or deposits to
vendors for services that will be rendered” after the candidate’s gatectibn
candidacy has been establishédl.at 4. FECfurther explained that all general
election contributions must be refunded if the candidate does not qualify for the
general electionld.

More receny, in Advisory Opinion 2009-1FECresponded to a series of
guestions regarding the designation, use, reattribution, redesignation, and
potential refund of individual contributions made to an authorized committee of a
candidate who intended to run for a Senate seat that was expected to be vacant in
the next election cycle, but that might become vacant more immediately upon the

anticipated resignation of the incumbe®eeSadio Decl., Ex. 6. Under the

13



32.

33.

34.

circumstances, any midterm vacancy would have been filled by a special election
and, if necessary, a special foff election. Id. at 1-2. In rendering a écision,

FEC explained that the committee could accept contributions for the anticipated
special election and special runoff election, but “must use an acceptable
accounting method to distinguish between the contributions received for each of
the two eleabns,e.g, by designating separate bank accounts for each election or
maintaining separate books and records for each electidnat 5 (citing 11

C.F.R. § 102.9(e)(1))FECfurther advised the committee that it “must not spend
funds designated for the runoff election unless [the candidate] participates in the
runoff.” 1d. at 5 n.6 (citing 11 C.F.R. § 102.9(e)(3)).

FEC has also pursued enforcement actions in instances where pgleatipn
candidatewiolated the rules requiring candidates who faitjualify for a general
election to refund (or redesignate or reattribute) any geetgetion contributions
they have receivedSee infrd|{ 3334 and Exhibits cited therein.

In In the Matter of Jim Treffinger for Senate, Inlatter Under Review 5388,

FEC, in April 2006, entered into a conciliation agreement with the “Treffinger for
Senate” committee and its treasurer to resolve their violations of FECA &hd FE
regulations based on their failure to refund, reattribute, @sigdate nearly all of
the candidate’s more than $200,000 in general-election contributions despite his
loss of the primary election. Sadio Decl., Bxat 4. The committee and treasurer
admitted the violations and agreed to pay a civil penalty of $57 Jdoat 5.

In In re Wynn for Congres$ECin 2010 entered into a conciliation agreement

with the Wynn for Congress committee and its treasurer to resolve their vislation

14



of FECA and FEC regulations based imter alia, their failure to employ an
accainting method to distinguish between primary and gereteation
contributions and their failure to refund the excessive contributions within sixty
days of the candidate’s primaejection loss. Sadio Decl., EX.at 24. The
Committee admitted to theolations and agreed to pay a civil penalty of

$8,000.00.1d. at 4.

Variations in State Election Procedures

35.

36.

37.

FECA's separate contribution limits for each election within a particutatieh
cycle account for the lack of uniformity in federalatteral contests-including

the races within different political parties for the same particular offf@=infra

1 36.

California—the State in which plaintiff Paul Jostjsreferred candidate sought
electior—and Washington each hold “top two” primary elections in which all
candidates, regardless of their padympete against one another. Ballots in both
States may includéne candidates’ party affiliation. In both California and
Washington, a candidate who lacks an intraparty primary challenger magilstill
to proceed to the general election because all candidates for a particular office are
listed on the same primary ballot and the two candidabeseceive the greatest
number of votes, regardless of party prefereti@compete in the general
election. Sadio Decl., Exs. 9, 1sgeCertification Order at *2 (describing top

two system in California).

Louisiana follows a unique electoral procedure in which no cosigrea primary

election is held at all. Sadio Decl., Exat 2 n.8. Only where a candidate fails to

15



38.

39.

40.

41].

win a majority of the vote does théa® hold a second election, termed a
“runoff,” in December of the same yedd.; seeLeamon Decl., Ex. 1 at 31
(identifying results of Louisiana congressional electoral contestsifeatunly a
November election and others featuring a second eldatibecember of the

same year).

In 2014, the first election for candidates seeking federal office in Louigiaga

the general election held on November 4, 2014. Because no candidate won a
majority of the vote in Louisiana’s November 2014 election for U.S. Senate, the
State held a second electianrunoff, on December 6, 2014. Sadio Decl., Exs.
18-19. In the Decembeitection, incumbent Democrat Senator Mary Landrieu
lost her seat to a challenger, Republican and former Representative BillyCassid
Id., Ex.19.

Between 2008 and 2010, Louisiana followed a different procedure that included
regular primary and general elections, as well as runoff elections in instance
where no candidate received a majority of the vote in the primary or general
contest.See, e.g.L.eamon Decl., Ex. 1 at 55, 71.

Ten states-Alabama, Arkansas, Georgia, lowa, Mississippi, North Carolina,
Oklahoma, South Carolina, South Dakota, and Texas—currently provide for post-
primary runoff elections or conventions in federal electoral contests ungerg/ar
circumstances. Sadio Decl., Ex. 4 at 1-2.

In the event of post-primary runoff elections or conventions, candidates may
receive additional contributions, up to the applicablegbection limit, for their

runoff election campaigns. 52 U.S.C. § 30101(1) (2 U.S.C. § 431(1)).

16



42.

43.

44,

45,

46.

Over the course of the last six election cycles, from the 2003-2004 cycle through
the 2013-2014 cycle, 95 congressional races have included a primary runoff
contest in at least one of the party primaries, averaging more than fifteemypr
runoff elections per cycleSee infraf{143-51.

During the 20132014 election cycle, fifteen congressional races in seven states
included at least one primary runoff contest after the party primargsman

Decl., Ex.1 at 124.

In one primary runoff, siterm incumbat Mississippi Senator Thad Cochran
failed to receive enough votes in the Mississippi Republican Senate primary
election to avoid having to compete in an additional election against his primary
opponent, Chris McDaniel, before proceeding to the general eledtioat 10,

12. In the Mississippi Democratic Senate primary, by contrast, Travide@hi

won his contest by a sufficient margin to avoid having to participate in a runoff.
Id. at 10.

In the 2014 primary election for lowa’s Third Congressional District, no
Republican primary candidate attained the 35 percent of the vote required under
lowa law to win the primary electiorid. at 8. The primary election was thus
deemed “inconclusive” and the candidates were selected by a political party
convention, 1A Code 8§ 43.52, for which a separate contribution limit applied, 52
U.S.C. § 30101(1)(B) (2 U.S.C. § 431(1)(B)dl. at 7-8; Sadio Decl., Ex. 22.

During the 20112012 election cycle, 21 congressional races in seven states
included at least one primarynoff contest after the party primaries. Leamon

Decl., Ex.1 at 25-42.

17



47.

48.

49.

50.

51.

52.

53.

54.

During the 2009-2010 election cycle, 29 congressional races in nine states
included at least one primary runoff contest after the party primddeat 43-66.
During the 2007-2008lection cycle, ten congressional races in six states
included at least one primary runoff contest after the party primddeat 67-75.
During the 20052006 election cycle, eight congressional races in five states
included at least one primary runafintest after the party primariekl. at 76-89.
During the 20032004 election cycle, twelve congressional races in five states
included at least one primary runoff contest after the party primddeat 90-

102.

FECA's separate contribution limitsrfeach election within a particular election
cyclealsoaccount for the occurrence of special elections—including special
primary elections, special runoff elections, and special general eleetiovisich

are held, in accordance with stafgecific procedres, in various special
circumstances including when necessary to fill a seat vacated by an incumbent
who left office before completinigis or her full term

Over the course of the last six election cycles, from the 2003-2004 cycle through
the 2013-2014ycle, there have been 126 special elections, averaging more than
21 per cycle.See infref|153-58.

During the 2013-2014 election cycle, twelve states held a total of 33 special
elections—including special primary elections, special runoff elections, and
special general electiorgo fill fourteen separate federal offices in those states.
Leamon Decl., Ex. 2 at 93-126.

During the 20112012 election cycle, nine states held a total of seventeen special

18



55.

56.

57.

58.

59.

elections—including special primary elections, speciahoff elections, special
general elections, and special party caucugedill ten separate federal offices
in those states. Leamon Decl., Ex. 2 at 76-92.

During the 2009-2010 election cycle, eleven states held a total of 25 special
elections—including special primary elections, special runoff elections, and
special general electiorgo fill sixteen separate federal offices in those states.
Id. at 5075.

During the 2007-2008 election cycle, eleven states held a total of 27 special
elections—including special primary elections, special runoff elections, and
special general electiorgo fill fifteen separate federal offices in those states.
Id. at 2349.

During the 20052006 election cycle, four states held a total of eighteen special
elections—including special primary elections, special runoff elections, and
special general electiorgo fill thirteen separate federal offices in those states.
Id. at 822.

During the 20032004 election cycle, five states held a total of six special
elections—including special primary elections, special runoff elections, and
special general electionrgo fill five separate federal offices in those statieks.at
1-7.

When cadidates do not face an opponent listed on primary or geelection
ballots, they are still subject to challenge in most states by potentialimvrite
candidates.See, e.g.Sadio Decl., Ex. 16 (describing varying procedures for

write-in candidates).
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60.

Write-in contenders have won at least seven U.S. Congressional races and two
U.S. Senate racesSee, e.g.Sadio Decl., Ex. 16 (describing seven U.S.
Congressional races and Strom Thurmond’s U.S. Senate viagtbrigk. 26 (State

of Alaska’s official result showing plurality of write-in votesid. Ex. 27

(describing Alaska Senator Lisa Murkowski’s wiitevictory).

Facts of Plaintiffs’ Case

61.

62.

63.

64.

65.

66.

In 2014, Ms. Holmes supported Carl DeMaio, a Republican candidate for
California’s 52nd Congressional District (CA-52). Compl. T 19.

Ms. Holmes chose not to make any contributions to Mr. DeMaio for the primary
election. Id. { 21; Sadio Decl. Ex. 1 2.

There were four candidates on the ballot to represerBZAScott Peters, a
Democrat and the incumbent; Carl DeMadRepublican; Kirk Jorgensen, a
Republican; and Fred J. Simon, Jr., a Republican. California Secretary of State,
Statement of Vote, June 3, 2014, Statewide Direct Primary Election at 24,
available ahttp://elections.cdn.sos.ca.gov/sov/2014-primary/pdf/26d@plete
sov.pdf (last visited April 1, 2035

Mr. DeMaio finished second in California’s June 3, 2014 “top two” congressional
primary election behind incumbe8tott Peters, a Democrat. Compl.19%20;
seeSadio Decl. Ex10 at 76.

Under California’s “top two” primary system, Congressman Peters and Mr.
DeMaio opposed each other again in the general election. SadioExscll0-
11;see also idEx. 1 3.

Scott Peters competed directly against three candidates in the 2014 California
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67.

68.

69.

70.

71.

congressional primary election; Mr. Peters was the sole Democratic candidate i
that contest. Sadio Decl. EXO;see also id.Ex. 1 3.

Ms. Holmes contributed $2,600 kr. DeMaio’s campaign committee for his
generalelection campaign on or about July 21, 2015. Compl.  21; Sadio Decl.,
Ex. 1 91).

Ms. Holmes wanted to contribute an additional $2,600 to Mr. DeMaio for his
generalelection campaign but did not do so because that contribution would have
exceeded the $2,600 pellection contribution limit established by FECA for
individual contributions to candidates during the 2013-2014 election cycle.
Compl. 1 21seeFEC,Price Index Adjustments for Contribution and Expeaneit
Limitations and Lobbyist Bundling Disclosure Threshd@ld Fed. Reg. 8530,

8532 (Feb. 6, 2013).

In the November 4, 2@tgeneral electiorCongressmagcott Peters won

reelection to represef@A-52 in the United $ites House of Representatives,
defeaing Carl DeMaio Sadio Decl., Ex. 11 at 8.

In 2014, Mr. Jost supported Marianette Milldeeks, a Republican candidate for
lowa’s Second Congressional District. Compl. 1 22-24.

Mr. Jost chose not to make any contributions to Dr. MMeeks for the primy
election, in which she faced two other Republican candidates, Mark Lofgren and
Matthew Waldren. Compl. 1 24; Sadio Decl., Ex. 2 1 1; lowa Secretary of State,
2014 Primary Election Results, Official Canvass by County at 10, available at
https://sos.iowa.gov/elections/pdf/2014/primary/canvsummarylasif visited

April 1, 2015).
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72.

73.

74.

75.

76.

Dr. Miller-Meeks won her primary election on June 3, 2014. Sadio Decl., Ex. 21;
LeamonDecl., Ex. 1 at 8.

In the general election, Dr. Miller-Meeks faced incumbent Congressman David
Loebsack, who had been the only candidate on the ballot in the June 3, 2014
Democratic Party primary for lowa’s Second Congressional Distratlio®ecl.,

Ex. 20; Compl. 11 19-20.

Mr. Jost contributed $2,600 to Dr. Milldteeks’s campaign committee for her
generalelection campaign in July 2014. Compl. § 24.

Mr. Jost wanted to contribute an additional $2,600 to Dr. MMeeks for her
generalelection campaign but did not do so because that contribution would have
exceeded FECA'’s $2,600 pelection contribution limit for individual

contributions to candidates during the 2013-2014 election cycle. Compls§e24;
FEC,Price Index Adjustments for Contribution and Expenditure Limitations and
Lobbyist Bundling Disclosure ThresholtB Fed. Reg. 8530, 8532 (Feb. 6, 2013).
In theNovember 4, 2014eneral electionCongresman Loebsack won reelection

to representowa’s 2nd Congressional District in the Unite@t®s House of

Representatives, defeatiby. Miller-Meeks. Sadio Decl., Ex. 20.

D. Plaintiffs’ Arguments

Plaintiffs argue thaFECA's per-electioncontributionlimit violates the First and

Fifth Amendments, as applied to thdmy,limiting the amounts Ms. Holmes and Mr. Joah

lawfully contribute to the general election campaigns of fxeiferredcandidates to $2,600, and

preventing them from contributing $5,200. Plaintiffs do not seek to contribute to theirtnespec

candidates in the primary elections, and do not claim a right to contribute both $2,600 in the
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primary election and $5,200 in the general electi®ather, PlaintiffschallengeFECA’s
separge $2,600 peelection limit Plaintiffs’ challenge “is not based on an incumbent/
challenger distinction, but rather on the asymmetry posed whenever dataniho faces a
primary challenge competes in the general election against a candidate who &dly virtu
unopposed during the primary.” Sadio Decl., Ex. 1 (Holmes RFA Responsad), E#; 2
(Jost RFA Responses) ¥ 3.
E. Procedural Background

Plaintiffs filed suit on July 21, 2014, alleging that FECA'’s contribution limit of
$2,600 per-individual/pecandidate/peelection is unconstitutional as applied to them, where
Plaintiffs wanted to contribute no money to any primary candidate and insteatduterts,200
to their preferred generalection candidatesthe candidates who won their party primaries.
Plaintiffs sought a declaratory judgment and injunction barring enforcement against them of
FECA's perelectionindividual contributionlimit. On August 20, 2014, Plaintiffs filed a motion
for a preliminary injunction.SeeMot. for Prelim. Inj. [Dkt. 6]. After full briefing, this Court

denied the motion for a preliminary injunction on October 20, 2@eeOrder [Dkt 16].

4 FEC proposes facts relating to Plaintiffs’ assertion dhainstitutional violation occswhere
the recipient candidate’s opponent does not face a “substantial primary opponent.”. £6épl
In their Responses to FEC’s Requests for Admission, Plaintiffs defined “suslspaimiary
opponent” as “[a] candidate for office who is a member of the same politicalgsahig or her
opponent, must compete in the same primary election sadficiently likely to succeed that
his or her candidacy would materially alter the competitive position of a camdidalarly
situated to Scott Peters during the 2014 primary.” Sadio Decl., Ex.itlfEX; 2 | 2
(substituting “David Loebsack” fdiScott Peters”)). FEC states that neither FECA nor FEC'’s
regulations define or use the phrase “substantial primary opponent” or involvegairy i
regarding whether a candidate is “sufficiently likely to succeed” such tlsabfier candidacy
would maderially alter the competitive position” of another candidate, including singlarly
situated” to Congressmen Peters or Loebsack in their 2014 primary electionglsbESserts
that there is currently no context in which it evaluates the substgntibtiongressional
candidates (either on the ballots or write-ins) or forecasts theiroelgrbspects. FEC Proposed
Findings of Fact 1 83. The Court does not find any of these profaagsdelevant.
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On November 17, 2014, the Court certified two constitutional questions to the
United States Court of Appeals for the District of Columbia Circuiefobanc consideration.
SeeMemorandum and Findings [Dkt. 19]; Certification Order at *3. On January 30, 2015, the
United States Court of Appeals for the District of Columbia Circuit grantedsH#GQtion to
Remand. The Circuit ordered

The court grants the motion to remand this 52 U.S.C. § 30110

(formerly 2 U.S.C. § 437h) case in order to provide the parties an

opportunity to develop, by expedited discovery or otherwise, the

factual record necessary for en banc review of the plantiff

constitutional challengeSee Cal. Med. Ass’n v. FE€53 U.S. 182,

192 n.14 (1981)Wagner v. FEC717 F.3d 1007, 1009 (D.C. Cir.
2013).

Order Granting Motion for Remand [Dkt. 21]. It further ordered:
that the district court shall complete the functions mandated by
8 30110 and described iWwagner v. FEC 717 F.3d at 1009,
including the development of a record for appellate review, by April
24, 2015. The district court is to certify any constitutional
gueston(s) by that date as well.
Id. The “functions” described iWagnerare as follows:
First, [the district court] must develop a record for appellate review
by making findings of fact. Second, the district court must
determinewhether the constitutionathallenges are frivolous or
involve settled legal questions. Finally, the district court must
immediately certify the record and all réivolous constitutional
guestions to the en banc court of appeals.
Wagner 717 F.3d at 1009 (citations omitted).
[I. JURISDICTION AND VENUE
This Court has jurisdictioover Plaintiffs’ challenges undgirst and Fifth
Amendments to the United States Constitution pursuant to 28 U.S.C. § 1331. Hawbseict
court’s jurisdiction is limited by FECA, whicstates that &istrict court immediately shall

certify all questions of constitutionality of this Act to the United States courtpafedg for the
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circuit involved, which shall hear the matter sitting en banc.” 52 U.S.C. 8 30110. Venue in this
Court is proper under 28 U.S.C. 88 1391(b)(2) and (e).

FEC argues that jurisdiction is wanting because this case is moot. FEC is
incorrect. The Supreme Court set forth the standard for mootneEE€in. Wisconsin Right To
Life, Inc, a case thanvolved challeges tahe Bipartisan Campaign ReforAct's (BCRA) ban
of corporate advertisements prior to the 2004 electiC v. Wisconsin Right To Life, In&é51
U.S. 449 (2007). Despite the fact that the election had already occurred, the Suprerhel@ourt
tha it “fit comfortably within the established exception to mootness for disputes capable o
repetition, yet evading review.ld. at 462. This mootness exception applies where “(1) the
challenged action is in its duration too short to be fully litigatéal po cessation or expiration,
and (2) there is a reasonable expectation that the same complaining party w|ebetsiuthe
same action againlt. (internal quotation omitted). With respecthe first factoy the Supreme
Court explained that BCRA'’s expedited review procedure often was insufficiaitotv a
plaintiff to obtain complete judicial review in advance of an electidr.see also Davis v. FEC
554 U.S. 724, 735 (2008) (finding thatintiff’'s case was capable of evading review because
case precede2D04 general election season but could not be resolved before the 2006 election
concluded).

As for the second factor, the Supreme Court found:

The second prong of the capable of repetition exception requires a

reasonable expectation or a demonstrated probability that the same

controversy will recur involving the same complaining party. Our

cases find the same controversy sufficiently likely to recur when a

party has a reasonable expectation thaill again be subjected to

the alleged illegality, or will be subject to the threat of prosecution
under the challenged law . . . .
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Wisconsin Right to Lifénc., 551 U.S. at 463 (internal quotations omitted). The Court further
noted:

We have recognized that the capable of repetition, yet evading

review doctrine, in the context of election casesappropriate
when there are “as appliec¢hallenges as well as in the more
typical case involving only facial attacks. Requiring repetition of
ever “legally relevant’characteristic of an aspplied challenge-
down to the last detattwould effectively overrule this statement
by making this exception unavailable for virtually allegsplied
challenges. History repeats itself, but not at the levepetificity
demanded by the FEC.

Id. (internal quotations omitted).

Plaintiffs’ case easily satisfies thiso-pronged exception to the mootness
doctrine. Hection controversiebke this one are paradigmatic examples of cases that cannot be
fully litigated before the particular controversy expireMbore v. Hosemanrb91 F.3d 741,

744 (5th Cir. 2009).Indeed Plaintiffs browght this case in July of 2014, challengii§CA’s
applicability inthe 2014 general electipanddo not yet haveleterminatioron the merits;
clearly, reliefcould not have been grantedtie time it willtake to litigate this action.

As for the second prong, there is a reasonable expectatidplaigtffs will again
be subject to FECA’per-electioncontribution limit. Regardless of whether they will seek to
donate in the 201élection to theexact same candidates, such specific repetition is not required.
Plaintiffs note that they have a long history of contributmtheir preferred candidates,
including supporting those candidates only inrtigeneral election PIl. Reply [Dkt. 28] at 6.
Plaintiffs also aver that they intend to make such contributions in the futlirat 56; see
Unity08 v. FEC 596 F.3d 861, 864 (D.C. Cir. 2010) (findiogse was not moethere plaintiff

filed “a sworn declaration unambiguously stating a conditional intent to resctwéies in a

future election cycle if the group wins its lawsuit against the Commission”). foheréhee is
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more than a “reasonable expectation” here FEEA will bar Plaintiffs from contributings

they desire in the future and that they will be subjected to the same restrigtiemavis554

U.S. at 736 (laintiff's claim wascapable of repetitiobecause he made a public statement
expressing intent to sefinance another bid for a House g9eBranch v. FEC, 824 F.2d 37, 41
(D.C. Cir. 1987) (finding case not moot “even though the 1984 town council election has long
passed, since [plaintiff] seeks preserve his right to run in a future election by preventing a
recurrence of these events” and noting that “[c]ontroversies that arise inretennhpaigns are
unquestionably among those saved from mootness under the exception for mattbls tfapa
repetition, yet evading review™) (quotinigloore v. Ogilvie394 U.S. 814, 816 (1969hterron

for Cong. v. FEC903 F. Supp. 2d 9, 14-15 (D.D.C. 2012) (requirement of being subjected to
same action is “easily met” when challenging electoral regulation).

FEC contends that Plaintiffs have not produced evidence of a “demonstrated
probability” that the same controversy will recur. FEC Mem. [Dkt.8&7]516; see Herron
903 F. Supp. 2d at 14 (“Ordinarily, courts require plaintiffs to submit evidence suggésit
their controversy is likely to recur.”). However, Plaintiffs have stated ¢hesar intentions to
continue contributing to generdkeetion candidates/ho won contested primaries, and tihaye
provided evidence of the frequencygaeral eleavns in which candidates from uncontested
primarieswill face winners of contested primarieSeePl. Reply at 56.

The cases cited by FEC are inapt.Herron for Congessv. FEC an
unsuccessful candidate for CongressdFEC for failing to penalizeib opponent for viating
campaign disclosure lawshallengng a specificfinding made by the FEC as tspecific
opponent. 903 F. Supp. 2d 9 (D.D.C. 2012). The district coted that the irreversibility of

elections did not make a case moot. Howethattplaintiff's case was moot because he was
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only consideringa run for office in the future, whidine acknowledgedas “somewhat
conditional” on the court’s rulingld. at 13-14. Indeedthe plaintiff had “made clear that he
[would] not run for office” in the upcoming electiotmat hehad not decided about whether he
would everrun in the future, and that his decision turned in part on result of lawdu#t 13.
In cortrast, the instarPlaintiffs aver that that they will seek to contribute $5,200 to future
candidates.

Nor are FEC’s other cases persuasiVeaginians Against a Corrupt Comgssv.
Moran involved a challenge to mailings made by a Congressman in theg&@8gaklection.
No. 92-5498, 1993 WL 260710 (D.C. Cir. June 29, 1993). The Circuit found the case moot in
part because the election had passed, but more importantly, because the staugehatlibeen
repealed and the challenged conduct was not capable of repetitiBais m Marsh801 F.2d
462 (D.C. Cir. 1986), the Circuit found a plaintiff's claim moot where she challengayg A
grievance procedures because “the likelihood that she waltex-active service in the Army
either by reenlising or by being called up for active duty and the likelihood that she would
again have occasion to employ the challenged procedures if she were to returtoo renste
to justify judicial review at this time.’ld. at 466-67. FinallyMurphy v. Hunt455 U.S. 478
(1982), involved a prisoner’s constitutional challenge to the denial of his pretriaktedar
bail. The Supreme Court held tlzaty claims about pretrial bail were moot; ortbe prisoner
was convicted in state court, the issue was “no longer live because even bléagecesion on
it would not have entitled [him] to bail.Id. at 481-82. Moreover, there was no reasonable
expectation or demonstrated probability that the prisoner vagdah find himself in the same
position because there was no reason to expect that all three of his convictions would be

overturned and that he would again demand bail before ldaat 48283. None of these cases
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beas anyresemblance to the instanatter, where Plaintiffs have made plain tlo@ntinuing
desire to contribute $5,200 to selected candidates for use in their general etauisisc
without “wasting” $2,600 on a primary candidate who may not advance to the generahelect
SeePl. Mem. in Support of Mot. for Prelim. Inj. [Dkt. 6-1] at 1.
lll.  ANALYSIS
A. Judicial Review of FECA Challenges

FECA sets forth the following judicial review procedure for any chall¢ogke
statute’s constitutionality:

The Commission, the national committee of aalitical party, or

any individual eligible to vote in any election for the office of

President may institute such actions in the appropriate district court

of the United States, including actions for declaratory judgment, as

may be appropriate to construe the constitutionality of any provision

of this Act. The district court immediately shall certify all questions

of constitutionality of this Act to the United States court of appeals

for the circuit involved, which shall hear the matter sittindpanc.
52 U.S.C. § 30110.

The D.C. Court of Appeals has held that 52 U.S.C. § 30110 requires a district
court to perform three functions:

First, it must develop a record for appellate review by making

findings of fact. Second, the district court must determine whether

the constitutional challenges are frivolous or involve settled legal

qguestions. Finally, the district court must immediately certify the

record and all noffrivolous constitutional questions to the en banc

court of appeals.
Wagner 717 F.3d at 1009. The Supreme Court has also instructesetttain30110 “should
be construed narrowly, in part because it creates ‘a class of cases that commantkthaten

attention of . . . the courts of appeals sitting en banc, displacing existing caseldaxsling

court of appeals judges away from their normal duties for expedited en bans Sitting
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Libertarian Nat'l Comm., Inc. \FEC (LNC), 930 F. Supp. 2d 154, 157-61 (D.D.C. 2013)
(quotingBread Political Action Comm. v. FE@55 U.S. 577, 580 (1982§ff'd in part, No. 13-
5094, 2014 WL 590973 (D.C. Cir. Feb. 7, 2014).

The mandatory phrasing 8ection30110 “should not be read to require [district
courts] automatically to certify every constitutional question to an en banc coppexis.”
Goland v. United State903 F.2d 1247, 1257 (9th Cir. 1990). Section 30110 does not “require
certification of constitutional claims that are frivolowshenthey are either “insubstantial” or
“settled.” Cal. Medical Ass’'n v. FEQCal. Med), 453 U.S. 182, 192 n.14 (1981). Challenges to
a core provision of FECA that has already been upheld are permissibletbely fresent an
“unanticipated variation[]” of the law=not every sophistic twist that arguably presents a ‘new’
guestion should be certifiedGoland 903 F.2d at 1257. A “district court need not certify legal
issues that have been resolved by the &aprCourt.”Khachaturian v. FEC980 F.2d 330, 331
(5th Cir. 1992)Cal. Med, 453 U.S at 192 n.14 (cases that warrant certification involve issues
that “are neither insubstantial nor settledBpland 903 F.2d at 1258 (“[W]here the legal issue
has beemesolved by the Supreme Court, the district court need not certify the constltutiona
challenge.”).

The Ninth Circuit describethe district courts role in a SectioB0110caseas
similar to that of a single judge presented with a motion to convene a three judge bear
constitutional challengéshat may “dismiss constitutional claims which already had been

decided.” Goland 903 F.2d at 1257Golandfurther noted thatish a standard may resemble

® The Supreme Court has also noted that the burden placed upon Courts of Appeals by
Section30110 is not overwhelmingCal. Medical Ass’n v. FECA53 U.S. 182, 192 n.13 (1981)
(“To date, there have been only a handful of cases certified to the Courts ofAppeed this
procedure . . . . we do not believe that [§ 30110] poses any significant threat to the effective
functioning of the federal courts.”).
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the “failure to state a claim’pplied under Rule 12(b)(6); it concluded that least where the

legal issue has been resolved by the Supreme Court, the district court needfpoheert
constitutional challenge.1d. at 1257-58. Finallyl.ibertarian Nat'l Comm., Inc. v. FE@Goted

that thestandard dr determining the nature of a clailwas recently articulated as ‘somewhere
between a motion to dismissvhere no factual review is appropriatand a motion for

summary judgmentwhere the Court must review for genuine issues of material fact.”” 930 F.
Supp. 2d at 162 (quoti@ao, 688 F. Supp. 2d at 503ff'd in part, No. 13-5094, 2014 WL
590973 (D.C. Cir. Feb. 7, 2014).

Because “[s]ome review of the facts is inherently necessary to determine if a
colorable claim has been raisedily question that abart finds settled or insubstantial ‘agso
appropriate for summary judgment’NC, 930 F. Supp. 2d at 162 (cititpo, 688 F. Supp. 2d
at 502-03). Summary judgment is warranted when “there is no genuine dispute as to any
material fact and the movantestitled to judgment as a matterlav.” Fed. R. Civ. P. 56(a).

In ruling on a motion for summary judgment, the court must draw all justifiatdieeirces in the
nonmoving partys favor. Anderson v. Liberty Lobby, Ine&t77 U.S. 242, 255 (1986A
nonmoving party, however, must establish more thla@ fihere existence of a scintilla of
evidence’in support of its positionld. at 252. If the evidence s merely colorable, or is not
significantly probative, summary judgment may be grantéd. at 24950 (internal diations

omitted).
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B. Campaign Finance Law

“The right to participate in democracy through political contributions is pratecte
by the First Amendment, but that right is not absoluddcCutcheon v. FEC134 S. Ct. 1434,
1441 (2014). Although both are protected as First Amendment spee@uprem€ourt
distinguistesbetweerexpenditures by candidateshich are essentially unlimited, ahehits on
contributionsto a particular candidateSee, e.g., idat 1444 Buckley v. Valeod24 U.S. 1, 19-21
(1976). Because “[afontribution serves as a general expression of support for the candidate and
his views, but does not communicate the underlying basis for the supipoits"dn
contributions to a candidate or a political committeaiéfidnly a marginal restriction upon the
contributor’s ability to engage in free communicatioBlckley 424 U.S. at 20-21. Thus, in
evaluating contribution restrictions, “[e]ven a significant interferenitie protected rights of
political associatiomay be sustained if the State demonstrates a sufficiently important interest
and employs means closely drawn to avoid unnecessary abridgement of assofieéidoais.”
Id. at 25 (internal citations omitted).

In Buckley v. Valeoappellants challengebd constitutionality ofarious
provisions in the 1974 amendments to FECA and related tax code proviBiaridey 424 U.S.
at 6. The Supreme Court considered whether FEG&ssindividual contribuion limit of
$1,000 to any single candidate pézctionwas arunjustifiabke ceiling thaburdered First
Amendment freedomdd. at 24, 30.Buckleyfoundgenerally thatndividual contribution limits
advanced &sufficiently important’state interesf they are appropriately designed to reduce

quid pro quocorruption or the appearance of corruption. 424 U.S. aBR8kleyupheld the

% LNC providesa cogent overview of the law regarding campaign finahd¥C, 930 F. Supp. 2d
at 157-61. The Court relies on that analysis here.

32



$1,000 cap, stating that “Congress was surely entitled to conclude . . . that contrikilitiga ce
were a necessary legislative concomitant to deal with the reabtyp@arance of corruption
inherent in a system permitting unlimited financial contributions, even when the ideotitiee
contributors and the amounts of their contributions are fully discloddd.Further, the
Supreme Court noted thdta court ‘s satisfied that some limit on contributions is necessary,”
then it “has no scalpel to probe” the specific level at whkiohgress has set thmit. Buckley
424 U.S. at 30see also Davish54 U.S. at 737 (“When contribution limits are challenged as too
restrictive, we have extended a measure of deference to the judgment of théviedistht that
enacted the law.”Randall v. Sorre|l548 U.S. 230, 248 (2006) (Breyer, J., plurality) (“We
cannot determine with any degree of exactitude the precisietiea necessary to carry out the
statute’s legitimate objectives. In practice, the legislature is better equippedkéosuch
empirical judgments, as legislators have particular expertise in matters tel#teccosts and
nature of running for office. Thus ordinarily we have deferred to the legisktlgggrmination
of such matters.”) (internal quotations omitted).

The Supreme Court has consistently reaffirlBadkleys finding that “the
weighty interests served by restricting the size of financial contributignglitacal candidates
are sufficient to justify the limited effect upon First Amaenent freedoms caused by the $1,000
contribution ceiling.” Buckley 424 U.S. at 29See, e.gDavis 554 U.S. at 737 (The “Court has
previously sustaied the facial constitutionality of limits on discrete and aggregate individual
contributions and on coordinated party expenditlirésiting Buckley 424 U.S. at 23-35, 38,
46-47, and n.5andFEC v. Colorado Republican Federal Campaign Cont@3 U.S. 431, 437,
465 (2001))McCutcheon134 S. Ct. at 1442 (“[W]e have previously upheld [base contribution

limits] as serving the permissible objective of combatting corruptioWMile contrikutions
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play an important role ifinancing political cenpaignsgcontribution limitsonly pose a
constitutional problem if thefdeny the individualall ability to exercise his expressive and
associational rights by contributing to someone who will advocate for his polifsrences
McCutcheon134 S. Ct. at 1448 (emphasis added).

After Buckley McCutcheorheld that there is “only one legitimate governmental
interest for restricting campaign finances: preventing corruptiomecappearance of
corruption.” McCutcheon134 S. Ct. at 1450. Furthéfjlngr atiation andaccess . . . are not
corruption” and the only permissible restrictions are those that target “quid preguoption,
i.e,, “a direct exchange of an official act for moneyd. at 1441(citing Citizens United ViEFEC,
558 U.S. 310, 360 (2010)McCutcheordistinguished base campaign contribution limits, which
restrict how mah money an individuahay contribute to a particular candidate or commjpee
election and aggregate limits, which restrict how much money an individual may contribute in
total to all candidates or committedsl. at 1442. The Supreme Court invalidated FECA'’s
aggregate limits under the First Amendment because aggregate limis fdother the
legitimate interest of combatting corrigt, but “seriouslyestrictparticipation in the
democratic process.ld. McCutcheordid not involve a challenge to individual base
contributionlimits and thuglid not alterBuckleys finding thatindividual base contribution
limits advance @ anti-corruption interestld. (“[W]e have previously upheld [base contribution
limits] as serving the permissible objective of combatting corruption.”)

C. Plaintiffs’ First Amendment Claim Involves Issues of5ettled Law

Plaintiffs argue that FECA'’s individual per-election contriloatiimit

unconstitutionally prohibits them from giving $5,200 to their preferred candidategrin t

general election Theydo not dispute¢hatBuckleyforecloses challenges tthe general

34



imposition of individual contribution limits. Pl. Mem.[Dkt. 25] at 12 (citingBuckley 424 U.S.
at 2829). Rather Plaintiffs claimtheir case is novddecaus¢he Supreme Court has not
addressed the effect of FECA'’s “bifurcated” {gdection campaign contribution limit, which
“prevents Plaintiffs and those simiasituated from giving the full, nonerrupting contribution
amount at the time they feel is most critical in the electoral cycle.” Pl. Mem. at 19.

As an initial matterPlaintiffs’ repeated description 6ECA’s perelection
structure as “bifurcateds factually incorrect. FECA does not dictate a maximum contribution
limit of $5,200thatmay besplit between the primary and general elections. Rather, FECA sets a
perelectionbase limit of $2,600: an individual may contribute $2,600 to one candidate for each
“election,” as definedn which he participatesSee52 U.S.C. § 30116(d).Donating $2,600 to
a candidatéor his primary-election campaign and $2,6@0that same candidate fois general
election campaigis not the same as donating $5,20(kly to his general election campaign.
Congress simply does not all@my contributor to give $5,200 for a general election. Further,
Plaintiffs’ assertion that there &%$5,200 cap that is “bifurcatetiétween the primary and
generally electiosis a false construct. Federal elections cycles vary from state to state, and may
include runoffs, special elections, and party conventions, all of which qualify for ardunali

$2,600 contribution, in addition to primary and general elections. 52 U.S.C. § 30401(1).

” As noted above, the peandidate, peelection contribution limit for the 2013-2014 election
cycle was $2,600; that limit since been raised to $2,Ba@ supraFactual Findings Y 10. For
purposes of clarity, this Opinion refers to a $2,600 limit.

8 Plaintiffs’ references to a “bifurcated” structure may be tied to thesterce that their case is

an asappliedconstitutional challenge and thus, the ostensible limit for the two elections in which
Plaintiffs sought to contribute was $5,200. Butiitles’ challengeis not, at base, an as-applied
constitutional challenge to FECASee infraat 41 (citing Doe v. Reedb61 U.S. 186, 194

(2010)).
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With respect to their First Amendment claifaintiffs are correct th&uckley
upheld the dollar value of FECA'’s individual contribution limit and did not addhess
constitutionality of seiihg contribution limitson a perelection basisSee Buckleyt24 U.S. at
21-22 But Plaintiffs are mistaketmattheir claim raises anssue of unsettled lawBy seeking to
combine the permissible contribution amounts for both primary and generabreiactirder to
have flexibility to donate that aggregate amount to a general election capfplaigtiffs are
effectively challenging Congress’s decisiorsét a base dollar limfor individual per-election
contributions tdederal candidatesa decisiorthatis contemplatednd approvety Buckley
Id. at28 (“Congress was surely entitled to conclude . . . that contribution ceilingawere
necessary legislative concomitant to deal whig reality or appearance of corruption inherent in
a system permitting unlimited financial contributidins

Plaintiffs arguethat FECA'’s limit is unconstitutional egppliedbecause¢hey
wereprevented from contributing $5,200 to the 2@&heralelection campaigns of their
preferred candidatesterthey won th& primary electios, unlike other contributors who
allegedlycould contribute $5,200 to their preferred candidatesderinthe general electioh
This claim is unsettled, according to Plairgjfbecaus8uckleydid notaddressvhena
contributor could give $5,200 during the election cycle, but instead upheld the base limit of
$5,200 itself. Plaintif are wrong The base limit is not $5,200. Congrblss decided that the
base limit—the maximum contribution to a candidate for his general election campegn
$2,600, anduckleymandates deference to that limiitl. at 30 (f “it is satisfied that some limit

on contributions is necessary, a court has no scalpel to probe, whether, say, a $ 2,000 ceiling

® This alleged $5,200 contribution to a general election is the result of an FEC cegulati
discussed below.

36



might nd serve as well as $ 1,000."ThatBuckleydid notconsider whether FECA'’s per
election structure vialtes the First Amendment does not render Plaintiffs’ claim unsettled
becausgstripped to the barfacts of their cas@laintiffs are seekingimplyto contributemore
than Congress has authorized.

Plaintiffs repeatedly maintain that individuals supporting candidates who faced
little or no opposition in their primaries can allegedly contribute $5,200 to that canslidate’
general election campaidh. However, the fact that $5,200 may be used for a candidate’s
general election campaign is only a consequence of anégt@ationthat permitsacandidate in
a general electiowho has unused primary contributionsttansfer thos@rimary contributions
to pay for generatlection expensesSeell C.F.R. § 110.3(c)(3)Neither FECA nor any
Supreme Court opinion authorizes an individual contribution of $5,200 for a general etéction.

Plaintiffs’ argumenfturtherreveals thatheir First Amendment claim challenges
FECA'’s monetary restrictions. Plaintiffs state that FECA’sgdection limit “allows supporters
of candidates without primary challengers to contribute twice as muchyrfmmée general
election,” and thus “doubles the scope of association that certain contributors &ljdyiem.
at 32. Plaintiffs also seek to “double the scope” of their associatimti®asingheir own
generalelection contributions beyond the congressionalbndatedjudicially-approved limit.

This challenges precluded byuckleys finding that “the weighty interests served by restricting

10'No contributor has control over how a candidate ultimately uses his contribStefhl
C.F.R. 8 110.1(b)(6).

1 Plaintiffs argue that their case warrants certification because 11 C.FIR.Fc)(3) “received
not a single mention in t@uckleyopinion.” Pl. Mem. at 16. It is true thBuckleydid not
address this FEC regulation. But Plaintiffs have not challenged the reguhatios casesee
Holmes 2014 WL 5316216, at *6 n.8, and it is not clear that they have standing to 8eeso.
FEC Mem. at 30.
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the size of financial contributions to political candidates are sufficient to jalséfiimited effect
upon First Amendment freedoms caused by the $1,000 contribution ceilih@t 29.

Plaintiffs citeMcCutcheorfor recognizing a legal limit of $5,200 for individual
campaign contributionseePl. Mem. at 19 (citing 134 S. Ct. at 1452), hiited to $2,600 per
election. But Plaintiffs place too much weight dacCutcheois shorthand comments,
particularly in light ofMcCutcheois explicit recognition oFECA’s $2,600 peelectionbase
limit. McCutcheon134 S. Ct at 1442. Taken out of context, tiogadon which Plaintiffs reb~
“Congress’s selection of a $5,200 base limit indicates its belief that comtngaif that amount
or less do not create a cognizable risk of corrugtimh at 1452,—appears to bolsteeir
argument. However, Plaintiffs misrelttCutcheorand would take its holding well beyond its
facts. InMcCutcheonan individual contributed treamebase limitof $2,600 to 16 different
federal candidates, and sought to contribute the base limit to an additional 12 canoidaves
prevented from doing so by the aggregate limit on contributions to canditthtas1436. The
SupremeCourt noted that for the 2012914 election cycle, FECA’s base limits “permit an
individual to contribute up to $2,600 per election to a candidate ($5,200 total for the primary and
general elections).’ld. at 1442.In contrast, the aggregate limiggérmit an individual to
contribute a total of $48,600 to federal candidates and a total of $74,600 to othed politica
committees’ Id. While the base limitsréstrict how much money a donor may contribute to
any particular candidate or committee¢h¢ aggregate limits have the effect of restricting how
many candidates or committees the donor may support, to theé patemtted by the base
limits.” Id. at 1443.The Suprem€ourt found FECA'’s aggregate limits were unconstitutional,
statingthat

To put it in the simplest terms, the aggregate limits prohibit an
individual from fully contributing to the primary and gaal
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election campaigns of ten or more candidates, even if all

contributions fall within the base limits Congress views as adequate

to protect against corruptio.he individual may give up to $5,200

each to nine candidates, but the aggregate limits itaestan

outright ban on further contributions to any other candidate.
Id. at 14482

In overruling the aggregate limits, howevgicCutcheordid notalterBuckleys
finding that congressionallyelected base limitsn individual contributiongadvance an anti
corruption interest. AccordinglcCutcheordoes not stand for the proposition that a
contribution of $5,200a a candidate’s generalectioncampaigns non-corruptin@s a matter
of law. Rather, the Supreme Court confirmed fHACA’s base individual contribution limit is
$2,600 perelection.

The Court recognizes Plaintiffs’ frustration that a contributor cannot &i\z908
to a candidate for use in a general election but may give $2,600 to a candidate therdapbef
primary am $2,600 the day after the primary, and that~EC regulation allowa candidate to
transferunusedprimary funds for use in the general electffrshe wins the primary) But he
fact that candidates may transfer contributisns result oin agency regulation. Neither
Congress nor the Supreme Court has ever authorized individual contributors to give $5,200 to

one candidate solefgr use in a general election. To the contrary, the Supreme Court has held

that FECA's individual limits on base cortutions are permissible and Congress set such a

12 The Supreme Cousd'referencéo $5,200wasa product of the facts in that case, where
appellant made the maximum permissible base level contributions to his pretmdates for
their primary and general elections, in compliance with FECA. While an individmabime
$5,2000verall, it does not follow that Congress hasoauthorized a $5,200 contribution
directly for a candidate’generalelection campaign.
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limit—at $2,600. Thudecausdlaintiffs’ claim rests on settled law, certification is not
warrantedt?
D. Plaintiffs’ Fifth Amendment Claim Involves Issues ofSettled Law

Plaintiffs argue that their expenee “demonstrates that favored contributors may
give their preferred candidates $5,200 for the general election, while Plantiffiose
similarly situated may ndt. Pl. Mem. at 6 They seek certification, contending tkta¢ Supreme
Court has not deded whether the “asymmetry posed when a candidate who faces a primary
challenge[r] competes in the general election against a candidate whawatywimopposed
during the primary” constitutes a Fifth Amendment violatiditheir right to equal protectiott.
Pl. Mem. at 20.

Buckleyaddressed an argument that “the contribution limitations work such an
invidious discrimination between incumbents and challengers that the stgrdeisions must
be declared unconstitutional on their fac8uickley 424 U.S. at 30-31. The Supreme Court
rejected the facial challenge becatibe Act on its face treats all candidates equally with regard
to contribution limitations.”ld. at 33. It further stated that “[a]bsent record evidence of

invidious discriminaton against challengers as a class, a court should generally be hesitant to

13 plaintiffs do not argue thaitizens United v. FE(558 U.S. 310 (2010)npactsthe analysis
in this case.

14 The Fourteenth Amendment specifies that that “[n]o State shall . . . deny teraog within

its jurisdiction the equal protection of the laws.” U.S. Const. Amend. 14, § 1. Equal protection
applies equally to the federal government through the Fifth Amendment Dus$@iaese.

U.S. Const. Amend. 5 (“No person . . . shall be deprived of life, liberty or property, without due
process of law.”).See, e.g., Buckleg24 U.S. at 93 (“Equal prettion analysis in the Fifth
Amendment area is the same as that under the Fourteenth Amendmisws)Am. Publ'g, Inc.

v. FCC 844 F.2d 800, 804 (D.C. Cir. 1988) (“Although the Equal Protection Clause appears
only in the 14th Amendment, which applies only to the states, the Supreme Court has found its
essential mandate inherent in the Due Process Clause of the Fifth Amendmentedacether
applicable to the federal government.”).
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invalidate legislation which on its face imposes evenhanded restrittithat 31.
Contribution “limitations may have a significant effect on particular challengemcumbets,
but the record provides no basis for predicting that such adventitious factors wiklohyvand
invidiously benefit incumbents as a clas#d’ at 33. The “danger of corruption and the
appearance of corruption apply with equal force to challersget4o incumbents,” and thus
“Congress had ample justification for imposing the same fundraising corstrpom both.”Id.

ThatBuckleyfound FECA’scontribution limits constitutionadn their facedoes
not mean that the statute could not be unctutgtnalin anasappliedchallenge See idat 31
n.33 (expressing no “opinion with regard to the alleged invidious discrimination resulting from
the full sweep of the legislation as enacte@)e v. Reedb61 U.S. 186, 201 (2010) (rejecting
broad chakngeto state disclosure lalwt noting thatas“in other election law disclosure
cases,” “upholding the law against a brdmbed challenge does not foreclose a litigant’s success
in a narrower one”). Plaintiffslaim thatBuckleydoes not foreclose thiesapplied challenge, a
characterizatiomvith which FECdisagrees. In any evefiff]he label is not what mattersDoe,
561 U.S. at 194“The important point is that plaintiffs’ claim and the relief that would
follow"—invalidating FECA'’s perelectian individualcontribution limit—“reach beyond the
particular circumstances of these plaintiff$d. “They must therefore satisfy our standards for a
facial challenge to the extent of that reachd’”

As in Buckley this Court finds ncevidenceof invidious discriminatioragainst
these Plaintiffs or any purported class of individual contribut&#sCA tre#s all individual
contributors equally by imposing uniform peaindidate, peelection contribution limits.
Although Plaintiffs‘may be prevergd from contributing $5,200 to their chosen candidates after

their primary elections, Plaintiffsafe] only restrictedo the exact same exteag any other
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individuals wishing to contribute more than $2,600 per electiéfolmes 2014 WL 5316216, at
*5 (emphasis in original).
As this Court previously stated:

No individual has the power to give $5,200 solely for use in the
general election. It may be that a contributor to an unopposed
incumbent will contribute $2,600 before the primary election in
anticipation that it will all be used in the general election. How the
funds are actually spent, of course, is wholly out of the contributor’s
control. An unopposed candidate may well decide to campaign
before the primary in order to get a head start on thergkelection
campaigr—or not, depending on the candidate’s calculus of her
reelection chances. In either case, contributors have not been treated
differently. Plaintiffs’ argument that the law works asymmetric and
discriminatory effects by favoring one category of candidates over
another is therefore misplaced. It is the candidate who faces no
primary challengewhether an incumbent or a fisine
candidate-who might be advantaged by saving campaign costs for
the primary. Accordingly, even if a candié in a primary must
spend money to advertise and win, it does not follow that the rights
of his contributors have been treated unequally.

Id. at *6.
[FECA] createsdenticalcontribution limits for all candidates based
solely the number of elections in which they run for federal office.
The fact that a candidate may be fortunate enough not to face
“significant opposition” in her primary does not render the statute’s
treatmen of her contributors unconstitutional . . Any variance in

the levels of funding is a natural result of the political process, not a
result of the peelection contribution limit

Because there is simply no record evidence that the statute, ‘apples the

same limitations on contributions to all candidates regardless of their poesapations,

ideological views, or party affiliationsBuckley 424 U.S. at 31, works asymmetric effect on
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Plaintiffs as contributorsBuckleys reasoning agdpes with equaforce here. Certification is thus
unwarranted as Plaintiff&ifth Amendment claim is based on settled faw.

Acknowledgingthat FECA'scontributionscheme *on its facedoes not appear
discriminatory,” Plaintiffsargue that it works a fdparate impact in favor of contributors to
candidates who do not face a primary challenge.” Pl. Mem. at 29. But Plaintiffs carsus pur
an equal protection violation by arguing disparate impact when they have made no showing of
purposeful discriminationSee Lewis v. Casegyl18 U.S. 343, 375 (1996) (“[A]bsent proof of
discriminatory purpose, a law or officiatt des not violate the Constituti@olely because it
has a . . . disproportionate impactifjtérnal quotation omittggdHarris v. McRae448 U.S. 297,
323 n.26 (1980) (“The equal protection component of the Fifth Amendment prohibits only
purposeful égscrimination, and when a facially neutral federal statute is challenged ah equ
protection grounds, it is incumbent upon the challenger to prove that Congress selected or
reaffirmed a particular course of action at least in part becausetafierely inspite of, its

adverse effects upon an identifiable grodihternal quotationand citations omitted

15 Even if Plaintiffs’ claim were not foreclosed Byickley the Court find it insubstantial and
undeserving of certification. The facts here make clear that “Plaintdfsepred inequality in
contribution limits is not imposed by FECA or its regulations, but by the vagsrike election
process,’'Holmes 2014 WL 5316216, at *6, artereforePlaintiffs fail to state an equal
protection claim under the Fifth Amendment.

16 As noted in this Court’s denial of Plaintiff's motion for a preliminary injunction, ter&ne
Court has not decided the appropriate level of scruticases challenging political contribution
limits on equal protection groundSeeHolmes 2014 WL 5316216, at *5 (applying same
intermediate scrutiny to both First Amendment and equal protection challengeg@veét, this
gap in Supreme Court jurisprudendoes not save Plaintiffs’ Fifth Amendment claims because
they are insubstantial under any level of scrutiny.
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IV. CONCLUSION
For the reasons set forth above, the Court finds that no constitutional questions
warrant certification becaugdaintiffs’ claims involve questions of settled law. The Court will
deny Plaintiffs’ motion for certification and will grant FEC’s motion for summargioent.

Judgment will be entered in favor of FEC. A memorializing Order accompaigeSinion.

Date: April 2Q 2015
/sl
ROSEMARY M. COLLYER
United States District Judge
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