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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RONALD E. DUBERRY et al,
Plaintiffs, .: Civil Action No.: 14-01258RC)
V. Re Document N&: 19, 26
DISTRICT OF COLUMBIA et al,

Defendans.

MEMORANDUM OPINION

GRANTING DEFENDANTS’ MOTION TO DisMmISS; DENYING AS M OOT PLAINTIFF S MOTION FOR
ORAL ARGUMENT

[. INTRODUCTION

In this action, four retired correctional officers seek injunctive and declanatioef/that
will require the District of Columbia Department of Corrections, their former gnmgagency
to classify them as retired “law enforcement officers” within the meaninigeofetderal Law
Enforcement Officers Safety Act. They seek this classification spphesuant to local
administrative procedures, they may obtaguaentfirearm certification which, in turn, is
required by the Act before retired law enforcement officers may carry conceabeds across
state lines.The defendantsave moved to dismiss the action for lacl@dicle 11l and subject
matter jurisdiction or, alternativelfor failure to state a claimAlso before the Court ihe
plaintiffs’ unopposed motion for oral argument.

The Courtdismisseghe plaintiffs’claims insofar atheyseek relief on behalf dfuture”
retired correctional officers not presently before the Court, giveritbatlaintiffs lack third
party standing to seek such reli@ihe Court also dismisses all claims against the individual

defendantsn their official capacitiesgiven thatssuch claims arduplicative of those against the
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District of Columbia.In all other respects, the Cograntsthe motion to dismisss to the
claims against the Distric&lthough the Court haArticle Il and subjectmatter jurisdictionthe
plaintiffs havefailed to statea claim thathe Department of Corrections, iefusingto classify
themas retired “law enforcement officersjiblatedaright enforceable under § 198Because
the Courtresolves all issues presented initihaion to dismissit denies as modhe plaintiffs’

motion for oral argument.

[I. BACKGROUND
A. Statutory Framework

In 2004,Congress enacted the Law Enforcement Officers Safety Act (“LE@BAhe
Act”). SeeLEOSA,Pub. L.108-277, 118 Stat. 865 (2004pdified at18 U.S.C. 8§ 9@B et
seq. Prior to LEOSA, the statdsok diverging positions on whether outsifte law
enforcement officers could carry concealed weapons within the stdRe Rep. No. 108-560, at
3 (2004). Against this backdrop, LEO®#andated that all active anetired law enforcement
officerswould be able t@arry a concealed weapon anywhere in the United Statgsct to
certain conditions, thereby overriding contratgte laws.SeeS. Rep. No. 108-29, at 4 (2003
The Act’s purposevastwo-fold—to protect actie and retired officers and their families from
“vindictive criminals,” and to enable such officers to “respond immediately’itoesr spanning
multiple jurisdictions.ld.; see alsdH.R. Rep. No. 108-560, at 4 (2004).

Section 3 of LEOSAyoverrsretired law enforcement officers, settifagth the
conditions that theynust satisfy in order to carry concealed fireatawgully in any state See
LEOSA, Pub. L. 108-277, § 3, 118 Stat. 865, 866—67 (2@0djfied at18 U.S.C. § 926C.
Subsection (gidentifies twooverarching requirementsstatus as a “qualified retired law

enforcement officer” and possession of certain identification documents:



Notwithstanding any other provision of the law of any State or any
political subdivision thereof, an individual who is a qualified

retired law enforcement officer and who is carrying the
identification required by subsection (d) may carry a concealed
firearm that has been shipped or transported in interstate or foreign
commerce . ..

18 U.S.C. § 926C(a). he term‘qualified retired law enforcement officgrin turn, is defined in
subsection (c). 18 U.S.C. § 926C(c). Included in this defingrerequirementshat the
individual “separated from service in good standingwith a public agency as a law
enforcement officer,id. § 926C(c)(1)! and thatbefore such separatignhe had legal authority
to prevent, investigate, prosecute, or incarcerate persons for violations chtaMiatl statutory
powers of arrest,id. 8 926C(c§2). Subsection (d) provides individuals with two options for
satisfyng its identification requirementsRelevant herés the second option, set forth at
subsectior{d)(2), which requirespossession of two documents—a photographic identification
and afirearm certification

(A) a phdographic identification issued by the agency from which
the individual separatddom service as a law enforcement officer
that identifies the person as having beemployed as a police
officer or law enforcemertfficer; and
(B) a certification issued by the Statewhich the individual
resides or by a certifiefirearms instructor that is qualified to
conducta firearms qualification test for actideity officers within
that State thahdicatesthat the individual has, not less than 1 year
before the date the individual is carrying ttuacealed firearm,
been tested or otherwisaund by the State or a certified firearms
instructorthat is qualified to conduct a firearmggalification test
for active duty officersvithin that State to have met
(I) the active duty standards for qualificationfirearms
training, as established ltlye State, to carry a firearm of
the sameaype as the concealed firearm; or
(I if the State has not estigdhed such standards,
standards set by any law enforcemagency within that

! The phrase “from service” appears twice in subsection (c)(1); the Cousttkagkeo be
a scrivener'®rror and here omits the secaqmpearance of the phrase.



State to carry eirearm d the same type as the concealed
firearm.

Id. § 926C(d)(2fA), (B).2

In short if an individual is a ualified retired law enforcement offi¢ewithin the
meaning okubsection (c) andlsosatisfies the identification requirements of subsection (d),
then he may carry a concealed firearm in any state, notwithstandisgga@yaw providing
otherwise.Seel8 U.S.C. § 98C(a), (c), (d).

B. Factual Background and Procedural History

Before their retiremenRonald E. Duberry, Harold Bennette, Maurice Curtis, and Robert
L. Smith ollectively “Plaintiffs”) worked as correctional officersthe District of Columbia
Department of Corrections (“DOC”)SeeCorr. Am. Compl. § 1, ECF No. 19n this capacity
Plaintiffs interacted daily with inmates and had authority to carry firea@ngewarrants, and
make arrests on prison ground®eedd. 11 26-27, 36-32. While employed by DO®@)|aintiffs
were issueddentification cards indicating their status as law enforcement officerstating
thatD.C. Code § 24-205 authorized them “to make arreS&éDuberry Identification Card,
Pls.” Ex. A, ECF No. 23-1see alsaCorr. Am. Compl. 11 61, 66, 71, 76.

Beginning in November 2012, Plaintiffs individually soughetgoythe concealed carry
right that they believed LEOSA afforded the®eeCorr. Am. Compl. 11 48-59. Duberry,

Bennette, and Curtis reside in Prince George’s County, Marylaile Smith reides in the

2 The complaint does not allege that the first option, set forth in subsection (d)(1), was
avdlable to the plaintiffor that they satisfied its requirements. That subsection requsregla
photographic identification issued by the employing agency that both “identiigsetson as
having been employed as a . . . law enforcement offlcémdicates that the individual has . . .
been tested or otherwise found by the agency to meet the active duty stamdquoadification
in firearms training.” 18 U.S.C. § 926C(d)(1) (emphasis added).

3 The corrected amended complaint alleges only thaeBy, Bennette, and Curtis reside
in Lanham, Temple Hills, and Forest Heights, respectively. These placesaiesllm Prince



District of Columbia.Seeid. 11 811. Both Prince George’s County and the District of
Columbia issue permits allowingsident retired law enforcement officers to carry concealed
firearms subject tthevarious conditions provided in LEOSAee idf 47. Because Plaintiffs
alreadypossessed photographaentification identifying them as retired DOC correctional
officers, they satisfied the requirementssoibsectior{d)(2)(A). Seeid. I 56 Duberry
Identification Card, PIsEx. A. Accordingly,Plaintiffs sought to comply with subsection
(d)(2)(B)'sfirearm certificatiorrequirement.Seel8 U.S.C. § 926C(d)(2)(B).

Beforea Prince George’s County or District of Columbia residamntseek thdirearm
certificationrequired bysubsectin (d)(2)(B), however he mustfirst submit aprior employment
certificationform completedoy the law enforcement agentyr which he previously worked.
SeeCorr. Am. Compl. 1 470n this certificatiorform, the agency musinswer a series of
guestions by checking boxes for “yes” or “no.” One question asks whether the appltaént
employed, possessed various autiEsienumerated in subsection(2))of LEOSA, includng
“statutory powers of arrestCertification of Pior Law Enforcement Employment, PIs.” Ex. B,
ECF No. 23-2. Relatedly,another question asks whetliee applicant was “regularly empley

as a law enforcement officefdr the indicated duration of timed.

George’s County, MarylandSeeU.S. Board on Geographic Names, U.S. Geological Survey,
http://geonames.usgs.gov/domestiast visitedMay 28, 2015)see alsd®harm. Research &
Mfrs. of Am. v. U.S. Dep’t of Health & Human Serd8 F. Supp. 3d 28, 33 (D.D.C. 2014)
(“Courts in this jurisdiction have frequently taken judicial notice of information posted on
official public websites of government agencies.”).

4 The corrected amended complaint’s description of the application procedures is
somewhat lacking in claritySeeCorr. Am. Compl. 1 47. The Court has endeavored to explain
the procedures, guided by the Prince George’s County Certification ol BroEnforcement
Employmentorm and other “documents attached as exhibits or incorporated by reference in the
complaint.” Ward v. D.C. Dep’t of Youth Rehab. Servé8 F. Supp. 2d 117, 119 (D.D.C. 2011)
(internal citations ash quotation marks omitted). The Court notes that Plaintiffs have proffered
only the Prince George’s County certification form, and not the form (if any)séhe District
of Columbia. They allege, however, that both Prince George’s County and thet Dfst



In response to both of these questions on Dubepryos employment certification form
aDOC human resources officehecked the boxes for “no” amgrote thatDubeary was “not a
law enforcement officet SeeCertification of Prior Law Enforcement Employment, PIs.” Ex. B;
see alsaCorr. Am. Compl. 11 49-51, 55, 37DOC took the same positiavith respect to the
other Plaintiffs. SeeCorr. Am. Compl. { 55. In response to inquireeBOC official explained
that DOC correctional officers have taiatutory powers of arrest” withithe meaning of
subsection (c)(2)SeeCorr. Am. Compl. {1 51, 55ee alsd.8 U.S.C8 926C(c)(2). Plaintiffs’
counsel sought reconsiderationtios determinationto no avail. SeeOliveria-Phelan emails of
May 2014, Pls.” Ex. C, ECF No. Z8-BatesPhelan emails of June 2013, PIs.” Ex. D, ECF No.
23-4.

In July 2014 Plaintiffs initiated this action against the District of Columbia, Mayor
Vincent Gray in his official capacity, and Director of DOC Thomas N. Faussiofficial
capacity (collectively “Defendants”)See generall¢ompl., ECF No. 1.The corrected amended
complaint invokes 42 U.S.C. § 1988legeghat Defendants violate@laintiffs’ rights under
LEOSA, andseeks injunctive and declaratory relieiCounts | and lirespectively.SeeCorr.

Am. Compl. 1 80—-96By way of relief Plaintiffs request an order directing Defendatats
“certify and/or acknowledge Plaintiffs as retired law enforcement ofiaerder LEOSAand

theyadditionally request that the Court make the order “applicable to all futurerféri@e

Columbia require the employing agency to certify that the applicant is a retireshiarcement
officer. SeeCorr. Am. Compl. 1 47(d), 54-57. Accordingly, at the motion to dismiss stage, the
Court will assume the truth of this allegation.

> The DOC human resources officer, however, answered “yes” in response to the
guestion “Did the applicant separate in good standing from service with your pudiicyaas a
law enforcement officer other than for reasons of mental instabilityéttifiCation d Prior Law
Enforcement Employment, PIs.” Ex. B. As a logical matter, this “yes” ansaverot be
reconciled with the officer's determination that Duberry was “not a laareafent officer.”
Id. This inconsistency, however, is immateriathe parties’ claims.



Department of Correctigs] Officers who otherwise meet theajifications of LEOSA’ Id. at

17. Plaintiffs alsorequest a declaratory judgment stating that theyrateed law enforcement
officers’ under LEOSA.Id. The corrected amerd complaintillegesthat this @urt has

jurisdiction pursuant to 28 U.S.C. § 1331, 28 U.S.C. § 1343(a)(3), 42 U.S.C. § 1983, and, as to
the declaratory judgment, 28 U.S.C. § 2201(a) and 8§ 2RDZ]Y 4-6.

Defendants moved to dismiss t@rectedamended complaint, contending that Plaintiffs
lack Article Il standingthat this Court lacks subjeptatter jurisdiction, that the individual
defendantsued in their official capacitieshould be dismissed, and that toerected amended
complaint fails to state a clainBeeDefs.’ Mot. Dismiss, ECF No. 19.After the moton was
fully briefed, Plaintiffs filed an unopposed motion for oral argum&geMot. Oral Argument,

ECF No. 26.

[ll. LEGAL STANDARDS
A. Rule 12(b)(1)
Federal courts are courts of limited jurisdiction, and the law presumestbatise lies
outside this limited jurisdiction[.]’Kokkonen v. Guardian Life Ins. Co. of ALl U.S. 375,
377 (1994). Thus, to survive a Rule 12(b)(1) motion to dismiss, a plaintiff bears the burden of
establishing that a court has jurisdiction over his cl&8ee Steel € v. Citizens for a Better
Envt, 523 U.S. 83, 10304 (1998) (standing and Article Il jurisdictiMgms Against Mercury
v. FDA 483 F.3d 824, 828 (D.C. Cir. 2007) (subjewtter jurisdiction).In determining

whether jurisdiction exists, a court may “consider the complaint supplemented byutedis

® Defendantsnitially moved to dismiss the original complairBeeECF No. 11. Butin
their memorandum in support of the pending motidefendantsecognize that the filing of the
corrected amended complaint mootedrtfiest motion. SeeMem. Supp. Defs.” Mot. Dismiss 1
n.1, ECF No. 19. Accordingly, the Court denied the first motion to dismiss as Sedtlinute
Order of Nov. 14, 2014.



facts evidenced in the record, or the complaint supplemented by undisputed facts mustthe c
resolution of disputed facts.'Coal. for Underground Expansion v. Mine&83 F.3d 193, 198
(D.C. Cir. 2003) (citations omitted).
B. Rule 12(b)(6)

To survive a Rule 12(b)(6) motion to dismiss for failure to state a claim, a complaint
must contain sufficient factual allegations, accepted as true, to “state a claimeftthat is
plausible on its face.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 57(2007). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court voteareasonable
inference that the defendant is liable for the misconduct allegeghtroft v. Igbgl556 U.S.
662, 678 (2009). Although@ourt generally cannot consider matters beyond the pleadings at the
motionto-dismiss stage, it may consider “documents attached as exhibits or inceddoyat
reference in the complaint, or documents upon which the plaintiff's complaint ndyasdias
even if the document is produced not by the plaintiff in the complaint but by the defendant in a
motion to dismiss[.]”Ward v. D.C. Dep’t of Youth Rehab. Servé8 F. Supp. 2d 117, 119

(D.D.C. 2011) (internal citations and quotation marks omitted).

IV. ANALYSIS
A. Jurisdiction
Defendants contesitis Court’s jurisdiction on tweeparatgrounds. First, they contend
that Plaintiffs lack standing, as requireglArticle 11l of the United States Constitutiosee
Mem. Supp. Defs.” Mot. Dismiss 9-19, ECF No. 19. Second, they argue that soaftsot-
jurisdiction is lackingunder 28 U.S.C. 8§ 133fecause this case presents no federal quedton

at6-8. For the reasons given belole Court rejects Defendants’ challenges, except as to



Plaintiffs’ lack of sanding to assert claims on behalf afture’ retired law enforcenma

officers.

1. Standing

Standings “an essential and unchanging part of the-caissontroversy requirement of
Article 111.” Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). The party invoking
federal court jurisdiction bears the burden to establish the three elemetatsdirig, which are
(1) that the plaintiff “suffered an injury in fag¢t(2) a “causal connection between thigiry and
the conduct complained of”; and (Betit is “likely, as opposed to merely speculative, that the
injury will be redressed by a favorable decisioll’at 560-61 (internal quotation marks and
citations omitted).At the motionto-dismiss stage€'general factual allegatiohsupporting
injury-in-fact, causation, and redressability sufficeestablish standing, though the burdén
proof grows heavier at successive stages of litigatidnat 561.

Here, Defendantsontend that Plaintiffs have failed to satisfy t@fdhe three standing
elements—injury-in-fact and redressabilitySeeMem. Supp. Defs.” Mot. Dismiss 9-17.
Additionally, Defendants contend thRlaintiffs lack standing teeek prospectivmjunctive
relief on behalf offuture” retiredDOC correctional officers who ight seekunder LEOSAt0
carry concealed firearmsSee idat17-19. For the reasons given below, the Court conslude
that Plaintiffs have standirg seekdeclaratory anéhjunctive relief as to themselves, but not as
to future retired correctional officers

a. Injury-in-Fact

In Lujan v. Defenders of Wildlifehe Supreme Court explained tha injury-in-fact

requiredfor standings “an invasion of a legally protected interest whgl@) concrete and

particularzed and (b) actual or imminent, not conjectural or hypothetical.” 504 U.S. at 560



(internal quotation marks amitations omitted).The Lujan Courtalso describethis protected
interestas a‘cognizable interest Id. at 562. Such an interest could consist ofrtiege” desire
to use olbserve amnimal speciédor “purely esthetic purposes,” though the Court went on to
hold that the plaintiffs had nsufficiently shown themselves to be within thmserested class.
Id. at 562—67.

In Zivotofsky ex rel. Ari Z. v. Secretary of Stake D.C. Cicuit held that “colorable”
allegation that a plaintiff wageprived of a statutory “right” sufficed to establish an injumy-
fact. 444 F.3d 614, 618-19 (D.C. Cir. 2006). In that case, Zivotofsky contended that her son
had a statutory right to have “Israel” listed as his birthplace on his U.S. passiaatl iob
“Jerusalem,” and that the Secretary of State’s refusal to do so violated thatdigt 615-16.
The court first explained that “Congress may create a statutory right tiereetit the aéged
deprivation of which can confer standing to sue even where the plaintiff would héaredufo
judicially cognizable injury in the absence of [the] statutel.’at 617 (quotingNVarth v. Seldin
422 U.S. 490, 514 (1975)). The one limitation on such “statutory standing,” hovsethet, a
plaintiff must asser “particularized injury, not a “generalized interest shared by all citizens in
the proper administration of the lawld. at 618. The court concluded thegcaus&ivotofsky’'s
allegation thaherson had a right to have “Israel” listed as his birthplaas “at the least a
colorable reading of the statut@nd because slafleged a violation of that “individual right,”
herallegations were “sufficient for Article 11l standingld. at 619.

In Parker v. District of Columbiathe D.C. Circuiseeminglytook amore generous
approachdistinguishinghe “cognizable interestequiredfor standing from an enforceable
“legal right.” 478 F.3d 370, 377 (D.C. Cir. 2007yhe Parkercourt concludedhatthe plaintiff

had standing to challenge under § 1888ainstatutory classifications that prevented him from



obtaining a irearm registration certificate/legedlyin violation of the Second Amendmeriee

id. at 377-78. The coureasoned that a “cognizable interasf’consistent withLujan's other
descriptors, concrete and actaad not so remote as‘generalizedvishto see the Constitution
and laws obeyed.1d. at 377. By contrastthe existence of a “legal right§ a matter for the
merits andnust be assumed for standing purposese id(explaining that.ujan Court found a
legal interest “without considering whether the plaintiffs had a legjai’ to observe animal
species)see also Judicial Watglinc.v. U.S. Senatet32 F.3d 359, 363-66 (D.C. Cir. 2005)
(Williams, J., concurringfexplaining that “legally protected” interest should not be understood
to mean an interest “affirmatively protected by some positive law”)

The Courtrecognizes a tension betweéivotofskyandParker—a tensiororiginating at
least partiallyjn the Lujan Court’sgrapplingwith theelusiveboundarie®of Article 11l standing.
Compare Lujan504 U.S. at 578discussing statutorily creatastinding) accordZivotofsky 444
F.3d at 617with Lujan 504 U.S. at 562—63 (discussingc@{nizable intere¥t; accordParker,
478 F.3d at 377Zivotofskysuggests that courts magnsider to some degradether a
plaintiff's assertion of a protected “individual righg’“at the least . . colorable.” Zivotofsky
444 F.3d at 619Parker, by contrastlimits the standing inquiry to ascertaining the existence of
a “cognizable interest,” reserviragy analysis oflégal righs” for the merits.Parker, 478 F.3d
at 377. The two casemight beharmonizedn this way:Zivotofskycould be read to mean that
the alleged violation of a “colorabléggal right is “sufficient”for standing, but natecessary
Zivotofsky 444 F.3d at 619, whereBRarkercould standor the principle that at a minimum, the
invasion of a “cognizable interest” mecessaryor standingParker, 478 F.3d at 377. On the
other handParkerappears to counsel strongly aga@syanalysis of the merits in the course of

determining standing, such that a court could not eg&nwhether a plaintiff's claim is



“colorable.” Seed. (calling “unsound’the Ninth Circuit’'s approach of determining existence of
individual right for standing analysis and explaining that “when considerintheta plaintiff

has Article Il standing, a federal cowmnust assume arguentize merits of his or hdegal

claim” (emphasis added})

In any event, the Coutbdayneed not reconcilgivotofskyandParker because under
either approach, Plaintiffs have asserted an injufiact. UnderParker, the Court readily
concludes that Plaintiffs have suffered an injury to theagtgzable interesin proceeding with
their applicatios to obtain the right to carry a concealed firearm, as permitted by LEOSA.
Lujan, 504 U.S. at 563. At the motionto-dismiss stagehe Courtmust assumthe truth of
Plaintiffs’ allegationsDOC has refused tolassifythem as formerlaw enforcement officers

and both Prince George’s County and the District require dashkificationbeforePlaintiffs can

" Moreover, Judge Williams of the D.C. Circuit has warned that “[p]ending Supreme
Court clarification, sers of the ‘legally protected’ tag should proceed with cautidadicial
Watch 432 F.3d at 366 (Williams, J., concurring). After Judge Williams explored the mgeani
of the phrase “legally protected” dudicial Watch the Supreme Court thrice used the phrase in
describing the interest requisite for standing, but each timelaifed without further
discussion.SeeUnited States v. Windsat33 S. Ct. 2675, 2685 (2013rizona Christian Sch.
Tuition Org. v. Winn131 S. Ct. 1436, 1442 (2018printCommchs Co., L.P. v. APCC Servs.,
Inc., 554 U.S. 269, 273-74 (2008).

8 Because the Court concludes that Plaintiffs have asserted an injury to greistsin
seeking a LEOSA concealed carry permit sufficient to support Articktainding, it declines to
consider Defendants’ alternative arguments that Plaintiffs have no intebeshg “free from
fear or to an increased feeling of confidence,” or in being protéciadthe risk of prosecution.
SeeMem. Supp. Defs.” Mot. Dismiss 12-14. The Court notes, however, that Plaintiffs éxpress
disavow any risk of prosecution and aver that they “intend to comply with the BeePIs.’

Mem. Opp’n 10 n.3, ECF no. Zdiscussingsonoma Cnty. Law Enforcement Ass’'n v. Cnty. of
Sonoma379 F. App’x 658 (9th Cir. 2010)3ee alscCorr. Am. Compl. 1 64, 69, 74, 79
(alleging that each plaintiff “wishes” to carry a concealed firearm, but legfirad that they face
imminent prosecution for attempting to do so without proper authorization). As for antiieres
freedom from threats or fear, Plaintiffs’ position is ambiguous; they &#isernvasion of [a]
statutory right, not any particular threats,” while in the sparagraph contending that this
invasion has “very personal consequences” and that they “efieh.su a sense of personal
insecurity” stemming from “particular incidents of assaults and threatarrzbin the
Complaint.” Pls.” Mem. Opp’n 1lsee alscCorr. Am. Compl. 11 59, 63—-64, 68—69, 73—74, 78—
79 (alleging that Plaintiffs have experiendbrkats or fears).



seek thdirearm certification which is in turn required by LEOSHr carrying a concead
firearm Lujan, 504 U.S. at 561seeCorr. Am. Compl. [ 47-57f injury to an individual’s
desire to observe animal spedes“purely esthetic purposestould havesufficed for standing
in theLujan Court’s view,seelL.ujan, 504 U.Sat562-63, themere,Defendantsallegedinjury
to Plaintiffs’ desire tabtain rightso carry concealed firearnaiegedly protectedly LEOSA
must suffice® Nor does this case involve a “generalized wish to see the Constitution and laws
obeyed”:Plaintiffs have made efforts to effectuate tlwin (alleged) rights under LEOSA
efforts that they claim DOC has stymiedarker, 478 F.3d at 377. Likewise, undéwotofsky
Plaintiffs have standing becautieey have alleged theolation of a statuty right to be
classified correctly as retired “law enforcement officers,” under their “cdsradading of
LEOSA. Zivotofsky 444 F.3d at 61%ee alsanfra PartlV.C (analyzingexistence of a “right”
enforceable under § 198%).

Lastly, Defendants argue that thgury alleged by Plaintiffs i$oo “conjectural or

hypothetical” to support standing seek declaratory and injunctive reli¢fujan, 504 U.S. at

° To be clear, in concluding that Plaintiffs have an interest in recognition adifequa
retired law enforcement officer, the Court does not apply the “zone of itstetrest for
analyzing the existence of an injury. This test gose¢he requirement of statutory (or
prudential) standing, not Article Il standinee Ass’n of Data Processing Serv. Orgs., Inc. v.
Camp 397 U.S. 150, 153-54 (1970) (considering statutory standing under Administrative
Procedure Act)accord Ass’n of Bttery Recyclers, Inc. v. ERAL6 F.3d 667, 67678 (D.C. Cir.
2013) (Silberman, J., concurringge also Lexmark Int’l, Inc. v. Static Control Components,
Inc.,, 134 S. Ct. 1377, 1387 & n.4 (2014) (concluding that statutory standing concerns only
whether a plaintiff “has a cause of action,” not subjeatter jurisdiction).

10 pefendants contend that this Court lacks jurisdiction because LEOSA does not provide
a rightenforceable under 42 U.S.C. 8 19&e=eMem. Supp. Defs.” Mot. Dismiss 4-6. Bihe
detemination of whether LEOSA provides a rigiifforceable unde§ 1983 is not jurisdictional,
but is rather an inquiry under Rule 12(b)(®ee Doe by Fein v. District of Colump&8 F.3d
861, 864, 86567 (D.C. Cir. 1996) (affirming district court’s disaignder Rule 12(b)(6)on
grounds that statute did not create right enforceable under § $883lso Ball v. Rodger492
F.3d 1094, 1103 (9th Cir. 2007) (holding that existence of right enforceable under § 1983 is “not
jurisdictional”). The Courturns to this question belowsee infraPartlV.C.3.



560 (internal quotation marks and citations omittéd$pecifically, Defendantsontend that
Plaintiffs’ allegations do not “demonstrate a current violation of law, much lessture f
violations,” and that Plaintiffs’ claims that they will be “subjected to potential futueatisy
without the protection of a concealed firearm pueelyspeculative.SeeMem. Supp. Defs.’
Mot. Dismiss 1#18. But becausall Plaintiffs have alreadyeen refused the prior employment
certification requested from DO&ndarestill unable to proceed in obtaining a concealed carry
permit seeCorr. Am.Compl. 1 49-51, 55, 5theinjury to Plaintiffs’ “cognizable interestgor
alleged “legal rights”has already occurredand continus to occur, absemt change in DOC’s
legal position Cf. City of Los Angeles v. Lyon461 U.S. 95, 105-10 (1983) (holding that
plaintiff challenging constitutionality of police arrest methods had standiagak damages but
not to seek declaratory and injunctive relief, in the absence of evidence that he wouldted ar
again or would otherwise be subjected to the same allegedly unlawful methods).

Plaintiffs’ allegations suffice to establish the injunyfact required for standing under
Article I1l, whether such injury impinges on their colorable “legal rigbtsmerely a
“cognizable interest.Zivotofsky 444 F.3d at 61%®arker, 478 F.3d at 377.

b. Causation
Standing further requires “a causal connection between the injury and the conduct

complained of.” Lujan, 504 U.S. at 560. That is, the injury must be “fairly traceable to the

11 This argument appears in a separate section of Defendants’ memorandum, under the
point heading “Plaintiffs Lack StandingpTSeek A Forward.ooking, Permanent[] Injunction.”
SeeMem. Supp. Defs.” Mot. Dismiss 17. In this section, Defendants initially appeatoonly
challenge Plaintiffsstanding to seek relief on behalf of future retired DOC correctionakodfic
the Court agrees with Defendants on this isstee infraPart IV.A.1.d. But Defendantdso
assert that “Plaintiffs lack standing to pursue forward-looking, injunctivef,reh behalf of
themselvesr third-parties not before the Court.” Mem. Supp. Defs.” Mot. Dismiss 19 (emphasis
added) see also idat 1718. Out of caution, the Court construes Defendants’ arguments to
mean that Plaintiffs’ alleged injuin-fact is too speculative, even as to the injunctive relief
sought for themselves.



challenged action of the defendant, and not the result of the independent action of sbme thir
party not before the court.ld. (alterations and citation omitted).

The parties do not dispute causati@deeMem. Supp. Defs.” Mot. Dismiss 9-17. The
Court, however, cannot rely dhe partiessilence, given that jurisdictiomust be confirmed
when in doubt.Steel Cq.523 U.S. at 93eikplaining that courts must raise jurisdictional issues
sua sponte The Courhonethelesseadily concludes that causation is satisfied. Plaintiffs allege
that DOC’serroneous interpretation bEOSA and resultant refusal to recognize Plaintiffs as
retired“law enforcement officetsdirectly causedher injury-in-fact SeeCorr. Am. Compl {1
51, 55. No “lengthy chain of conjecture” undermines the alleged causal n&asAudubon
Soc. v. Bentse®4 F.3d 658670-72 (D.C. Cir. 1996)bncluding that wildlife organizatien
failed to establish causation in challenge to tax credits for alternative fuel adudktiallegedly
caused more ethanol productierich increasedorn and sugar production, which in turn
increasedxgriculturalpollution, which would allegedly impact areas inhabited by wiljllife

c. Redressability

Lastly, a party seeking to establish standing must show that it is “likebpssed to
merely speculative, that the injury will be redressed by a favorableaetisiujan, 504 U.Sat
560-61 (internal quotation marks and citations omitté@y] plaintiff does not have standing to
sue when redress for its injury depends entirely on the occurrence of some athegaht
made no more likely by its victory in courtTeton Historic Aviation Found. v. U.S. Dep't of
Def, No. 13-5039, 2015 WL 2145859, at *5 (D.C. Cir. May 8, 2015).

Hereagainthe Court’s analysis is straightforward “favorable decisionfor Plaintiffs,
Lujan, 504 U.S. at 561, wouleksult inan order directing Defendants to “certify and/or

acknowledge Plaintiffs as retired law enforcement officers” under LE@8A. Am. Compl.



17. This order wouldikely” (if not certainly) enablePlaintiffs to obtainthe prior employment
certificationfrom DOCindicating that theyereindeed faw enforcement officers” under
LEOSA, therebyremedying theimjury-in-fact Lujan, 504 U.S. at 56GeealsoCorr. Am.
Compl. |1 47#57;cf. Nat'| Chicken Council vVEPA 687 F.3d 393, 396 (D.C. Cir. 2012)
(concluding that petitioners representing consumers of livestock and poudtiadked standg
to set aside EPA interpretation of statute promoting renewable fuels, whepstihé not show
a “substantial probability” that a narrower statutory interpretation wodlaceeethanol
production, which would in turn lower corn demand and feed prices).

In their motion to dismiss, Defendants contend that Plaintiffs’ alleged imjowyd not be
redressable on grounds that the proposed relief would run afoul of tremammtiandeering
doctrine. See generallyPrintz v. United State$21 U.S. 898 (1997)LEOSA, Defendants
contend, cannot be read to authoap@inconstitutionatemedythat forces DOC officials to
administel.LEOSA’s federalregulatoryscheme SeeMem. Supp. Defs.” Mot. Dismiss 16-17.
Once again, Defendants confuse the question of standingvhether Plaintiffs have stated a
claim. Although theantrcommandeering doctrine bat®ngressrom commandingstate
officials “to administeor enforce a federaégulatory program,Printz, 521 U.S. at 935hat
doctrine in no wayliminishes“the power of federatourtsto order state officials to comply with
federal law” because “the Constitution plainly confers dluthority on the federal courtid\ew
Yorkv. United States505 U.S. 144, 179 (1998)iting Article 111). To the extent that thentr
commandeering doctrirpdays into this case, it coulzk relevant to amterpretation othe scope
and nature ofightscreated by EOSA, given that courts must take care to avoid constitutional
doubts whernterpreting statutesSee Int’'l Ass’n of Machinists v. Stre@67 U.S. 740, 749

(1961) (“Federal statutes are to be so construed as to avoid serious doubt of their



constitutionality.”). But questions concerning rights under LEOSA beararesl 2(b)(6)
analysis, not this discussionmefdresshility for Article 11l standing.See infraPart IV.C.3

(declining, however, to address the attinmandeering doctrine in this case)

d. Standing to Seek Injunctive Relief on Behalf of Future Retired Correctional Officers

Besidessatisfying thehreestanding elementsf injury-in-fact, causation, and
redressabilitya plaintiff “generally must assert his own legal rights and interests, and cashot r
his claim to relief on the legal rights or interests of third partiggdrth, 422 U.S. at 499
Kowdski v. Tesmer543 U.S. 125, 129 (2004) (assuming that standing requirements are satisfied
before considering “the alternative threshold question whether [plaintiffg] $tanding to raise
the rights of others”) The prohibition on third-party standing helps ensure that plaintiffs have
“the appropriate incentive” araksert their claim&vith the necessary zeal and appropriate
presentation.”’Kowalski 543 U.S. at 129This prohibitionis relaxed howeverwhere “the party
asserting the right has a ‘sl@ relationship with the person who possesses the rightvhace
“there is a ‘hindrance’ to the possessor’s ability to protect his own iteeéréd. at 130
(citations omitted)

Here, Plaintiffs request that tleeder directing Defendants to “certify and/or
acknowledge Plaintiffs as retired law enforcement officers” under LEGSAdue “applicable

to all future formerD.C. Department of Correction Officers who otherwise meet the

12 1ndeed, the case upon which Defendants rely implicitly applied the avoidamme c
and invokedanti-commandeering concerns as an alternative basis for dismissing the complain
for failure to state a claimnot for lack of Article Ill standingSeeJohnsornv. N.Y.StateDep’t
of Corr. Servs.709 F. Supp. 2d 178, 187 (N.D.N.Y. 2010) (“[P]laintiffe taced with the
untenable choice of either asking for an unconstitutional exercise of fed#@atity or failing to
state a claim upon which relief may be grantedd’)at 188 (concluding that because “Congress
did not intend to create an affirmative obligation” for state officers und&34 “plaintiffs do
not have a right to a private cause of action under LEOSA”).



gualifications of LEOSA.”Corr. Am Compl. 17(emphasis added)Those “future’tretired
officersare, naturallynot presently before the Court, and Plaintiffs have not carried their burden
to establistbotharelationship tadhose future officerandahindrancethat preventshemfrom
asserting their rights SeeKowalski 543 U.S. at 130-34 (holding that future, hypothetical
attorney-client relationship was not a “close” relationship and that attoraiéss to show ayn
hindrance precluding indigent individuals framallenging state lawas future plaintiffs
themselveg see alsd_ujan, 504 U.S. at 560 (holding thte party invoking federal court
jurisdiction bearsheburden to establish standing). IndeRkhintiffs have failed entirely to
respond to Defendants’ arguments on tbssie SeeReply Supp. Defs.” Mot. Dismiss ECF
No. 24.

Accordingly,because Plaintiffs may not assert the rightsature’ retiredDOC
correctional officersthey lack standing to seek any declaratory and injunctive relief applicable

to thoseofficers 12

2. SubjectMatter Jurisdiction
The corrected amended complaint alleges that this Court has sulajget jurisdiction
under 28 U.S.C. § 1331, which grants district coaritginal jurisdiction over “all civil actions
arising under the . . . laws . . . of the United Stat&e&Corr. Am. Compl. { 4Federal courts
“have an independent obligation to determine whether sulmatter jurisdiction exists, even in

the absence of a challenge from any partbaugh v. Y&H Corp.546 U.S. 500, 514 (2006).

13 Alternatively, Defendantappear taontend that any injury to future retired officers is
too speculative to support standingeeMem. Supp. Defs.” Mot. Dismiss 17-18. Because the
Court has already concluded that Plaintiffs lack standing to seek injunctefeorebehalf of
future retired officers, it declines to consider this alternative argument.



Here,of course Defendants have advanced such a challenge, though the Court rejects it because
this case squarely presents a federal question

Defendants contend that this action implicate$exeralquestion because DOC, in
determining that Platiffs were not “law enforcement officers” with proper arrest powers,
applied only D.C. law, not federal lavceeMem. Supp. Defs.” Mot. Dismiss 7-8. Defendants,
however,concede that federgluestionurisdictionwould lie over challenges tDistrict of
Columbiaor state agency actiarfif the right of[Plaintiffs] to recoser under their complaint will
be sustained if the . . . laws of the United States are given one construction andiefddied
if they are given another.Verizon Mayland, Inc. v. Pub. Serv. Comm’n of Maryla®®5 U.S.
635, 643 (2002[citation and internal alterations omittedcordMem. Supp. Defs.” Mot.
Dismiss 7.

Defendantsassertion that thisase presents riederal question is belied by thewn
arguments.The partiesdisputeon the merit€oncerns the scope of the tetstatutorypowers
of arrest (and more precisely, “arrest”). 18 U.S.C986C(c)(2). Defendants contend that such
powers, at a minimum, require the authorityxe@ite arrest warrangsd apprehend individuals
“for the commission of a crimeseeMem. Supp. Defs.” Mot. Dismiss 24, whidaintiffs argue
thatLEOSA requires only that retired law enforcement officers have had “soatatast power
of arrest, including the authtyito takesuspected parole violators into custosbePls.” Mem.
Opp’n 21-22. Additionally, this case presents a separate, threshold federal question—the only
one, incidatally, that this Court reachesof whether the right that Plaintiffs assert is
enforceable under £983. This determination hinges on a close analysis of the text and structure

of section 3 of LEOSASee infraPart IV.C3.



At this juncture, the Courhaynot “peekat the substance of plaintiff[Srguments” any
more than is necessary to &iom its jurisdiction. Transp. Workers Union of Am., ARLIO v.
Transp. Sec. Admind92 F.3d 471, 475 (D.C. Cir. 2007). For now, it suffices to conclude that
becausélaintiffs’ success depends on whether a provisidtE@SA is “given one
constructior?, Verizon Maryland535 U.S. at 643 (citation and internal alterations omitted), this
cas€‘aris[es] under the . . . laws . . . of the United States,” and this Court has subjéet-

jurisdiction under 28 U.S.C. § 1331.

Because Plaintiffs have standing to assert claims for declaratory andiwrguedef on
their own behalf and becaugeir claims preserd federal questionurisdictionlies over these

claimsunder both Article 11l and 28 U.S.C. 8§ 1331. Insofar, hesveas Plaintiffs request relief

4 Plaintiffs allege in the alteativethat jurisdiction is proper under both 28 U.S.C.
8 1343(a)(3) and 42 U.S.C. § 1983eeCorr. Am. Compl. 11 4,;#s.” Mem. Opp’'n 17 n.8. §
1983 is not jurisdictional in naturé&See Settles v. U.S. Parole Com@29 F.3d 1098, 1104
(D.C. Cir. 2005) (holding that facts that defendant is a “person”fatche “act[ed] under color
of [state] law” are elements of a § 1983 claim, not jurisdictional requiremefiispugh the
guestion of whether § 1343(a)(3) provides jurisdiction is closer, the Court doubts thaA iEOS
a statute “providing for equal rights of citizens or of all persons” within trening of that
jurisdictional grant.See Chapman v. Houston Welfare Rights Gl U.S. 600, 620-23 (1979)
(holding that Social Security Act provisie authorizing federal assistance for state-provided
benefits do not secure “equal rights” under 28 U.S.C. 8§ &3@&j(or “civil rights” under
§ 1343(a)(4)). Nor can 8§ 1343(a)(3) supply jurisdiction by virtue of the fact thatifida
invoke § 1983; th latter statute is of purely “procedural character” and “does not protect anyone
against anything.ld. at 617. In any event, because the Court has sulmedter jurisdiction
under 28 U.S.C. § 1331, it need not decide this issue.

The Court also notebat Plaintiffs are mistaken in asserting that the Court has
“jurisdiction” to issue a declaratory judgment unttex Declaratory Judgments A28 U.S.C.
§ 2201 and 8§ 2202geCorr. Am. Compl. { 6, becausieat Act ‘is not an independent source of
federaljurisdiction,” and the availability of suclideclaratory] relief presupposes the existence
of a judicially remediable right.’Schilling v. Rogers363 U.S. 666, 677 (1960).



on behalf of future retired DOC correctional officers not presently in this ¢tes€aurt
dismissesuch claimdor lack of third-party standing®
B. Dismissal ofIndividual Defendants Gray and Faust

Plaintiffs assert theiclaims againsthe District of Columbia, along witllayor Vincent
Gray and Director of DOC Thomas N. Faust, both in their official capactiesCorr. Am.
Compl. 1. In their motion, Defendants contend that Gray and Faust should be dismissed from
this action because the claims against them are duplicative of the claims against ibie BSistr
Mem. Supp. Defs.” Mot. Dismiss 28.

“Official capacity suits . . . ‘generally represent only another way of pigaath action
against an entity of which an officer is an agenK&ntucky v. Grahamt73 U.S. 159, 165
(21985) (quotingVionell v. N.Y.CDep't of Soc. Servs436 U.S. 658, 690 n.55 (1978)). Bringing
a claim against both an employer and an officer in his official capacityalySredundant and
an inefficient use of judicial resourcesCooke-Seals. District of Columbia973 F. Supp. 184,
187 (D.D.C. 1997]dismissing Title VIl and Americans with Disabilities Act claims against
officers) see also Atchinson v. District of Columbr& F.3d 418, 424 (D.Cir. 1996)

(applying principle to 8 1983). To be sure, there is “no requirement” mandatingsitofis
duplicative claims against officialOwens v. District of Columbj®31 F. Supp. 2d 48, 54
(D.D.C. 2009)see alsaMonell, 436 U.S. at 690 n.55 (“[L]ocal government officials sued in
their official capacities are ‘persons’ under § 1983 in those cases in whialhocal

government would be suable in its own name.”).

15 Defendants appear to conflate standing and subjatter jurisdictionseeMem. Supp.
Defs.” Mot. Dismiss 9, but the two are distineteMoms Against Mercury v. Food & Drug
Admin, 483 F.3d 824, 826 (D.C. Cir. 2007) (“Where both standing and subject matter
jurisdiction are at issue, . . . a court may inquire into either amdinfy it lacking, dismiss the
matter without reaching the other.”).



Here, Plaintiffs have not proffered any reason why Gray and Faussenpe in the case
is necessaryCf. Cooke-Seal®973 F. Supp. at 187 (“Plaintif'argument that maintenance of the
claims is necessary to obtain discovery from the officers is accompanied bgwiog that the
individuals have been unavailable for disagv§. Indeed, Plaintiffs have failed altogether to
respond to Defendants’ argument, thereby conceding the iSegelopkins v. Women'’s Div.,
Gen. Bd. of Global Ministrie2284 F. Supp. 2d 15, 25 (D.D.C. 2003) (“[W]hen a plaintiff files an
opposition to a dispositive motion and addresses only certain arguments raiseddfglant,
a court may treat those arguments that the plaintifdao address as conceded.”).

Accordingly, the Court dismisses Gray and Faust as parties to this. asticordingy,
the Court’s analysis below refers only to the remaining defendant, the Do$t@olumbia.

C. Failure to State a Claim

In its motion to dismiss, the District contends that Plaintiffs’ complaint must be dismissed
because itloes noassertany rightenforceable under £383. In the District’s view, LEOSA
confers only one “substantive” rightthe right to carry a concealed firearm across state lines,
which attaches only when an individual is a qualified retired law enforceafiécer under
subsectior{c) and possesses the identification required by subsection (d), the latter of which
Plaintiffs concede they lack® Reply Supp. Defs.” Mot. Dismiss 4, &ealsoMem. Supp.
Defs.” Mot. Dismisss—6. Because the Court agrees that LEOSA does not unam$ligaceate
the individual right that Plaintiffs seek to enforce, it dismisses the remaining clgaimstthe
District. The Court accordinglgeclines to reacthe District’'s other arguments concerning

whether the amitommandeering doctringeates corigutional doubt sufficient to disfavor

16 The District advances this argumémthe course of challenging this Court’s
jurisdiction. As explained above, howeviis isnotajurisdictional argumentSee suprdart
IV.A.1l.a (disaussing “legal right” argument).



Plaintiffs’ construction of LEOSAandwhetherPlaintiffs’ powers of arrest while employed by
DOC rendered therttaw enforcement officers.”
1. Legal Framework

Section 1983 provides a remedy for the deprivatioranf/‘rights, privileges, or
immunities secwad by the Constitution and laws” of the United States, by a person acting under
color of any State or District of Columbia statute, custom, or usage. 42 U.S.C. § 1983.
Although the “laws” of the United States inclui@eleral statutesee Maine v. Thibouto448
U.S. 1, 4 (1980), a cause of action under § 1983 will not lie for any statutory violation. Rather,
“a plaintiff must assert the violation of a fedenght, not merely a violation of federkw.”
Blessingv. Freestong520 U.S. 329, 340 (1997).

In Blessing v. Freestonéhe Supreme Court enumerated three fagjoverning a court’s
determination of whether a federal statute creates a “right” enforceable un@&s; gdc¢h of
which must be satisfiethdepenéntly. See id.“First, Congress must have intended that the
provision in question benefit the plaintiffid. “Second, the plaintiff must demonstrate that the
right assertedly protected by the statute issoovague and amorphous’ theg enforcemen
would strain judicial competenceld. at 34041 (citation omitted).“Third, the statute must
unambiguously impose a binding obligation on the States,” using “mandatory, rather than
precatory, terms.’ld. at 341. At issue inBlessingwas whether Ti# IV-D of the Social Security
Act created enforceable individual rights through its requirements govestaitegchild support
enforcement programs that receifederal funds.See d. at 333—-35.Rather than apply the
three factors to Title IVD, the Court remanded to enable the district court “to construe the
complaint in the first instance, in order to determine exactly what rightsdeoad in their most

concrete, specific form” the plaintiffs sought to enfortek.at 346.



Subsequently, ilGonzaya University v. Dogthe Supreme Court reviewed its precedents
governing determination of rights enforceable under § 1983, inclilessing 536 U.S. 273,
280-83 (2002) At issue inGonzagawere provisions in the Family Educational Rights and
PrivacyAct of 1974 (“FERPA”) that prohibited federal funding of educational organizations
with a policy or practice of making unauthorized disclosures of student reddrds.278—79.
The plaintiff sued Gonzaga University under 8§ 138I&ging that it hadeleasecdhis personal
informaton to an “unauthorized person,” in violationFEEERPA 1d. at 277. Clarifying the first
Blessingfactor, the Court emphasized that nothing “less than an unambiguously confghted ri
is enforceable by § 1983d. at 283, andhat thecentral inquiry is “whether or not Congress
intended to confer individual rights upon a class of beneficiaries,” as asedrfeom the
statute’s “text and structured. at 285-86. Rights, moreover, must be distinguished from
“broader owvaguer ‘benefits’ or ‘interests the latter commonlgrise when individuals benefit
incidentallyfrom regulations or federal funding restrictions, but they do not constitute
enforceable individuaights. Id. at 283 see also Alexander v. SandqwaB2 U.S. 275, 289
(2001) (“Statutes that focus on the person regulated rather than the individualegroteate
no implication of an intent to confer rights on a particular class of persons’h@htgrotation
marks and citation omitted))

In concludingthat the FERPA provisioret issuedid not create an individual right
enforceable unde§ 1983, he GonzagaCourtexplained that atatutory provision evincing intent
to confer individual rights must contdinghts-creating language” that is “individually focused”
rather thartargeting‘institutional policy and practicedr having an‘aggregatdocus.” Id. at
287-88(internal quotatia marks and citations omitted].he FERPAprovisions pertaining to

unauthorized disclosures, reasoned the Ctemtjrely lack[ed]” any “rightscreating” language



and only barred the Secretary of Education from providing federal funding to offending
educational institutionghe focus was thus on “institutional policy and piatat an
“aggregate” level, rather than the “needs of any particular pérddn(citations omitted).
Moreover the absence of a “federal review mechanism” fajaiial recognition of
“individually enforceable private rights.Id. at 289-90.In the case of FERPA, Congress
authorized the Secretary of Education to “deal with violatiaf the Actand required the
Secretary to create a “review board” for this purpddeat 289 (emphasis omitted).

Additionally, theGonzagaCourt clarified the relationship between § 1@88orceable
“rights” analysis and implied right of action analysid. at 283. The Cousexplained that
“whether a statutory violation may be enfore¢btbugh § 1983 is a different inquiry than that
involved indetermining whether a private right of action can bdigddrom aparticular
statute.” Id. Namely, plaintiffs proceeding under § 1983 “do not have the burden of showing an
intent to create a private remedy because 8§ 1983 generally supplies a rentiee yifadication
of rights secured by federal statutesd. at 2841’ The two analytical frameworks, however,
share a commoniriitial inquiry—determining whether a statute confers any right at &l.’at
285;see alsduter v. Artist M.503 U.S. 347, 358 n.8 (1992) (undertaking 8§ 1983 rights analysis
by examining statute on “its own termsagcord Lampkin v. District of Columhi27 F.3d 605,

609-10 (D.C. Cir. 1994).

17 This presumptiocan be rebutted by showing that Congress “specifically foreclosed a
remedy under § 1983.Gonzaga Uniy.536 U.S. at 284 n.4 (citation omittedge alsdlessing
520 U.S. at 341 (explaining that Congress may “forbi[d] recourse to § 1983 in the ssatijte it
or impliedly, by creating a comprehensive enforcement scheme that is indoenpéh
individual enforcement under § 1983”). The District, howettegs not attempt to rebut this
presumption, and the Court discerns nothing from the text of LEOSA that would support such an
argument.



Applying the above principles, the Court now considers whether the right at ighige in
action is enforceable under 8§ 1983. At the outset, the Courtthatéecause Plaintiffs bring
this action under § 1983, whichyénerally supplies a remetiyhe Court need not ask whether
LEOSA providesPlaintiffs withan express or impliesemedy Gonzaga Uniy.536 U.S. at
284 The solequestion is “whether Congresgended to create a federal rightthat is,
whether LEOSA “unambiguously” creates the right that Plaintiffs seeKeotuate through the
remedyprovided by § 1983Gonzaga Uniy.536 U.S. at 283.

2. The Right Asserted by Plaintiffs

The Court begins bgscertaining theght that Plaintiffsseek to enforgewnhich isitself a
subjectof dispute. Mse analysis of the complaint is required to discern “exactly what]righ[t
considered in [itsinost concrete, specific form,” Plaintiffeels to enforce.Blessing 520 U.S.
at 346 (remandinthe case to enable tlestrict court to review the complaint).

Plaintiffs challenge DOC'’s refusal to certify on the prior employment certificédion
that Plaintiffs were previously “law enforcement officers” under LEQ®8Rere such refusal is
based on DOC'’s determinatitimat theydid not have the requisitstatutorypowers of arrest
within the meaning of subsection (c)(ZeeCertification of Prior Law Enforcement
Employment, PIs.” Ex. B; Corr. Am. Compl. 11 51, 3y way of remedies, Plaintiffs seek an
order directing Defendants to “certify and/or acknowledge Plaintiffstagd law enforcement

officers” under the Actanda detaratory judgment statintpe same Corr. Am. Compl. 17 If

18 Two other district courts have concluded that LEOSA does not creztecayby
which plaintiffs can compel state authorities to give them the subsectioredifichtion, but
the plaintiffs in those cases apparently did not invoke 8§ 1988. Johnsqry09 F. Supp. 2dt
183-86 (concluding that LEOSA did not create a “private remedy” enablingiff¢éaiatcompel
state to issue subsection (d) identificatiovisore v. TrentNo. 09 C 1712, 2010 WL 5232727,
at *2-4 (N.D. Ill. Dec. 16, 2010) (sameMoreover,Plaintiffs here do not assert a rightthe
identification required in subsection (d).



DOC is compelled to “acknowledge” Plaintiffs as retired “law enforcemerdenffj’ they would
presumably succeed in obtainitinge prior employment certification form attesting to this status.
Plaintiffs claim thathereaftertheywould proceed tgeek theifirearm certificationwhich isa
prerequisite for obtaining concealed carry permgsued by Prince George’s County and
District authorities pursuant to LEOS/Aee id 47

Plaintiffs’ request implicates a statutory wrinkle. The prior employment certification
form at issueasks whether the applicant was “regularly employed as a law enforcemeet, offi
andPlaintiffs seek an ordehat wouldeffectively compeDOC to answer “ye8. Certification of
Prior Law Enforcement Employment, PIs.” Ex.4&¢e alsaCorr. Am. Compl. 17. @its face,
however, LEOSA does not define tteem “law enforcement officer~only “qualified retired
law enforcement office’t whose definition appears in subsection eel8 U.S.C. § 926C(c).
The prior employment certification form does ask DOC to certifyPlaintiffs as ‘qualified
retired law enforcement officers” under subsection (¢9r, it seems, could DOC do soan
manner consistent witihe Act That definition includeghe requiremenin subsection (c)(4hat
the individual possess certain firearms qualifications, and these qualifcatiorthe content
of thefirearm certificationdetailedin subsection (d2)(B), which certificatiorPlaintiffs

presently lack.Seeid. § 926C(c)(4)(d)(2)(B).1°

19To be sure, the corrected amended complaint’s characterization of the relestegqu
is not a model of clarity. In places, the complaint asserts that Plaintiffiguaieied RLEOS”
and asks foa“declaratory judgment . . . stating Plaintiffs were quedifRLEOS for purposes of
LEOSA.” Id. 11 82, 95. But the complaint ultimately asks for an order directing Defendants to
“certify and/or acknowledge Plaintiffs as retired law enforcementes” under LEOSA, not to
certify that they meet all requirements of subsection@@tr. Am. Compl. 17. Moreover,
Plainiffs have attached to and incorporated into the complaint the prior employmentatsotif
form and email correspondence, which together elucidate the DOC determindtibieyha
challenge—that Plaintiffs, while employed by DOC, were not “law enforcenodinters” within
the meaning of LEOSA due to their lack of arrest authority.



The parties appear to agree, howettat for purposes of this casepsection (c)(2)
functionally cefines the term “law enforcement officerThat subsectioenumerates the
attributes that “qualified retired law enforcement officers” must haveepesd before their
separatiori—i.e., when they were still employed as “law enforcement officeld.”

8 926C(c)(2) (emphasis added). Subsection (s)&ectivedefinition of “law enforcement
officer,” then, isboth thebasis forthe prior employment certification formtgieries and the
sourceof Plaintiffs’ assertedight.?°

Having elucidated the relief sought by Plaintiffs and the relevant stajutovisionsthe
Court now frames the right at issue in this casghdémost precise termBlaintiffs seek to
vindicate a negative right—the right to fsee fromDistrict officials’ misapplication of
LEOSA’s federaldefinition of “law enforcement officérin subsection (c)(2).SeePls.” Mem.
Opp’n 14 n.6 (“Plaintiffs are entitled not to be injured in their rights by a post hoc andnaigcc
representation by the DOC as to their status during their careér&:ty. the sake of conceptual

simplicity, however, the Couftames theight asserted blaintiffs in positive terms-it is the

20 The dispute in this case might be framed more narrowly: Do Plaintiffs hagyleta r
enforceable under § 1983 to have DOC define “statutory powers of arrest” in a manner
consistent with LEOSA? There seems, however, to be some confaisieast at this stage in
the proceedings, about whether DOC's interpretation of “statutorgnsosy arrest” is theole
basis forits refusalto classify Plaintiffs as retired “law enforcement officerSéeMem. Supp.
Defs.” Mot. Dismiss 2426 (disputing Plaintiffs’ status as “law enforcement officers” under D.C.
law, based on interpretation of D.C. Code § 22—438%)seePIs.” Mem. Opp’'n 3 n.1, 19
(contending that the Districtibes not even argu@i its motion thaPlaintiffs do not satisfy the
“law enforcement officertequirement Accordingly, out of caution, the Court frames the
inquiry more broadly.

21 Although Plaintiffs’ footnote&eomes closst to capturinghe right at issue, the parties
elsewherespar over the rigtg proper framing The District not unreasonably, understaris
complaint’s request forcertificationas a retired law enforcement officer” to mean that Plaintiffs
claim that LEOSA expressly entitles them to the prior employment certification éammpleted
to their satisfaction Mem. Supp. Defs.” Mot. Dismiss 6 (emphasis addéuyesponse,

Plaintiffs recast their complaint in significantly broader terms: The righsaéjghey claim, is
“the right to carry” afforded bEOSA. Pls.” Mem. Opp’n 14.



right tohave DOC classify them as retired “law enforcement oficender subsection (c)(&)r
purposes of completing their djigation for a concealed carry permit.
3. Enforceability Under § 1983of the Right Asserted by Plaintiffs

The Court nowconsiders whether the right asserted by Plairtifse right to be
classified by DOC as retired “law enforcement officarshsistentvith subsectior{c)(2)’'s
definition—is enforceable under § 1983 he Court concludes that it is not, on the grounds that
LEOSA does not unambiguously provide Plaintiffs with such an individual right.

The Court is guided in its analysis the SecondCircuit’'s and Third Circuit’s analyseof
a similar,neighboring statutory provision—18 U.S.C. § 926A, which permits an individual,
under certain conditions, to transport firearms from a state where they dte legather state
where they are legal, while passing through a state where they are?llégdliorraco v. Port
Authority of New York and New Jers#yethreeplaintiffs were stoppeth New Yorkand
delayed during their travels (and two arrested) for possession of firedttmsitva New York

firearmlicense. 615 F.3d 129, 132 (2d Cir. 2010). They sued various staiges and officials

22 Section 926A provides in full:

Notwithstanding any other provision of any law or any rule or
regulation of a State or any political subdivision thereof, any
person who is not otherwise prohibited by this chapter from
transporting, shipping, or receiving a firearm shall be entitled to
transport a firearm for any lawful purpose from any place where he
may lawfully possess and carry such firearm to any other place
where he may lawfully possess and carry such firearm if, during
such transportation the firearm is unloaded, and neither the firearm
nor any ammunition being transported is readily accessible or is
directly accessible from the passenger compartment of such
transporting vehicleProvided That in the case of a vehicle

without a compartment separate from the driver's compartment the
firearm or ammunition shall be contained in a locked container
other than the glove compartment or console.

18 U.S.C. § 926A.



under 8§ 1983, seeking to enforce their rights under § 9&#%. id. The Second Circuit affirmed
the district court’s grant of summary judgmeftee id.On the basis of the secoBtessing
factor, themajority held thaany right protected by 8 926A would be too “vague and
amorphous” for enforcement under 8 1983 gitren“difficulties, faced by judiciary and law
enforcement officers, inherent in [§ 926A’s] apglion”, the statute requires knowledge of the
gun laws of both the origin and destinatjansdictions Id. at 137-38. In so holding, the
majority alsolooked to thdirst Blessingfactor,finding “no evidence in the text or structure of
Section 926A that would indicate that Congress intended that police officers tasked with
enforcing state gun laws should be liable for damages when they fail totlyoapgaly Section
926A.” Id. at 137%

The Third Circuit undertook a similar analysis of § 926MAs8sociation of New Jersey
Rifle and Pistol Clubs Inc. v. Port Authority of New York and New Jersg§ F.3d 252 (3d Cir.
2013). In that case, the plaintiffs brought suit under § 1983 on behalf of individuals who wished
to carry firearmsvhile walking through Newark Airport, where their possession was illegal
under New Jersey lawd. at 253, 255. The majority held that 8§ 926reates thendividual
right to transport firearms through a state whose laws prohibited their possesSexplegsly
conditionsthis entitlement’on the individual’suse of a vehicléor such transportld. at 254-55.

Under this interpretation gdeausehe plaintiffs sought to carry firearnos foot theywere

231n concurrence, Judge Wesley disagreed with the majority’s conclusion that § 926A
creates no right at all. In his view, the provision creates a “negativegighkibid convictions
and related sanctionsTorraco, 615 F.3dat 146 (Wesley, J., concurring), a right “available if,
and only if, the statutory prerequisites to its application are satisite@&t' 141. “The right,” he
explained, “is . . . qualified and narrow, but not, as the majority holdsexistent.” Id. Judge
Wesley went on to explain that he would affirm on the basis that because none of tiftsplaint
wereconvicted, their rights under 8 926A were not violated, and, alterhgtitiat“remedial
mechanisms available on direct appeal, in habeas corpus proceedings, and in othar forms
collateral attacks” precluded a remedy urgl@©83. Id. at 148-52.



“outside the particular class of persons to whom Congress intended to conferumdigr
section 926A.”Id. at 2572

Turning to section 3 of LEOSA, the Court begins (and ends) with th@&fessing
facto—whether Congressritended that the provision in question benefit” Plaintiéessing
520 U.S.aat340. Mindful thathisinquiry requires an “unambiguously conferred right” borne
out in the “text and structure” of the statigegGonzaga Uniy.536 U.Sat 282, 285, and
finding guidance inmorracoandNew Jersey Rifle and Pistol Clylike Court holdshat
Congress did not intend to confer upon Plaintiffs the right that they seek to enforceactitins

Section 3 of LEOSA confems singulatindividual right—the right to carry a conceale
firearm, asarticulated in subsection (a). Subsection (a), in turn, condi@existence of this
right on two requirementsstatus as a “qualified retired law enforcement officer,” as defined in
subsection (c), and possession of identification documents explained in subsecti®eeld).
U.S.C. 8§ 926C(a)c), (0. Any right created by section 3 of LEOSA extends no further than
this. Indeedall of thejudgeson theTorracoandNew Jersey Rifle and Pistol Clupanels,
despite their various disagreements, scrutinthedexactingreconditiondor enjoyingthe right
to transport firearmander § 926A, such as the mode of transport and the lawfulness of
possession in theigin and destination statesSeeN.J. Rfle & Pistol Clubs 730 F.3d at 254
(explaining that right is “expressly condition[ed]” on prerequisjtes)at 258-59 (Jordan, J.,
concurring)(explaining that right is ndtlearly limited” to vehicular travel, but concluding that
right is limited to a defense to criminal liabilityprraco, 615 F.3d at 132 (explaining that right

attaches “provided that several conditions are met’gt 143 (Wesley, J., concurring)

24 \Writing separatelyJudge Jordan reasoned that § 926A can be read to protect
ambulatory transport of firearms, but that the entitlement created pyavision, evinced by its
“location in the criminal code,” is only “a legal defense to a state prosecutidledal firearm
possession.’N.J. Rifle & Pistol Clubs730 F.3dat 262 (Jordan, J., concurring).



(explaining that right attaches only “when the statutory prerequisiesatisfiet) .2> Here,
Plaintiffs concede that they hame firearm certification and—more importantlythe rightthat
they seek to enforce in this litigation is not the rightday a concealed firearm
notwithstanding suggestions otherwiséhair opposition. See supr#&art M.C.2 (defining right
at issue)supranote 82°

Notably, theTorracocourtfurther suggested that 8 926A confersonoceduralright to
an accurate assessment of an individugltgbility to enjoy the right protected by that
provision. Although that court focused on the “vague and amorphous” wéhtine asserted
right (the secondBlessingfactor not reached in this analysitheTorraco court reasoned more
broadly that it discerned “no evidence in the text or structure of Section 926A” of ssiogia
intent “that police officers tasked with enforcing state gun laws should be fiteldlamages

when they fail to correctly apply Section 92Z6A orracqo, 615 F.3d at 137 (emphasis addage

25 A recent decision by anothirdge of this Court also emphasized the conditional right
afforded by section 3 of LEOSA, albeit in dict&ee also Mpras v. District of Columbido.
2014¢v-00220, 2014 WL 6603303, at *2 (D.D.C. Nov. 21, 2014) (“LEOSA requires that one
must be a ‘qualified retired laenforcement officer’ . . . and possess a photographic
identification . . . in order to obtathe right Congress conferrad § 926C(a). (emphasis
added)). In other respects, howewprasis readilydistinguishable from this case: At issue
there was whether Mpras had any righthephotographic identificatiomequired by subsection
(d). See idat *1, 2. State discretion in issuing the photographic identification is greater than its
discretion tarefuse to classify individuals as “law enforcement officegs/én the subsection
(c)(2) definition. Nonetheless, the Court here does not conclude that this cabined discretion
amounts to an individual right enforceable under § 1983.

26 Because Plaintiffsdo notpresently seek to carry a concealed firedhis,Court need
not express an opinion on onetloé difficultissueghat divided th& orracoandNew Jersey
Rifle and Pistol Clubpanels—precisely wherhe right to transport a firearprotected in 8
926A (and by analogyhe right tocarry a concealed firearm ig 926C)attachegor is violated)
CompareN.J. Rifle & Pistol Clubs730 F.3dcat 257 (“[S]ection 926A benefits only those who
wish to transporfirearms in vehicles . . . (emphasis addeg)withid. at262 (Jordan, J.,
concurring) (Section 926A appears to be framed only ésgal defens¢o a state prosecution
for illegal firearm possession(émphasis addel)and Torraco, 615 F.3cat 146 (Wesley, J.,
concurring) (easoning that 8 926A is “only violated when an individuabisvictedof
unlawfully possessing a weapgn”



also id.at 136 (“[C]Jourts should not find a federal right based agid or superficial
application of theBlessingfactorswhere other considerations show that Congress did not intend
to create federal rights . . . Cifation omitted). That is, even whea stateofficial on the front
lineserroneously concludes that an individual falls outside“particular class of persons”
protected by 8§ 926A\.J. Rifle & Pistol Clubs730 F.3d at 25%hat statute creates hability
for this mistakeunder § 1983. Applyindie same logidhis Courtconcludes thatection 3 of
LEOSA similarly creats noright tosuethe District or its officialSwhen they fail to correctly
apply” the subsection (c)(2) definition of “law enforcement officdd:?’

Borrowing from tortnotions of proximate cause, Plaintiffs urge this Court to focut®n
“impact” of the District’s “conducton the right to carry established in subsection Ri¥.’
Mem. Opp’n 15. To be sure, the Court recognizes that subsection (c)(2)’s definitiaw of
enforcement officerapplies to thglainly rights-creatingsubsection (a) and thus should not be
readstrictly standng “alone.” Cf. 31 Foster Children v. BusB29 F.3d 1255, 1271 (11th Cir.
2003) (holding that Were the federadoption Assistancand Child Welfare Acis directed
toward policies and practices as opposed to individual rightefinitional provisions cannot,

standing “alone,” give rise to individual right§). That is, therenight besome cases in which a

27 Congress has established no “federal review mechanism” governing individheals w
are wrongfully denied classification as retired “law enforcement officersgnsubsetion
(c)(2). GonzagdJniv., 536 U.S. at 289-9®ut see Torraco615 F.3d at 150-52 (Wesley, J.,
concurring)(concluding that availability of direct criminal appeals and habeas corecisige
finding that right to transport firearms under 8 926A is enforceable under § 1983). Bukthe la
of such a review mechanism, while relevant, does not undercut the Court’s conclusibe that t
text and structuref LEOSAdo not manifest an unambiguously conferred right.

28 See also Houston v. Williag®47 F.3d 13571361-63 (11th Cir. 2008) (applyirgy
Foster Childrenn holding that the definitional provisions of the Energy Conservation and
Production Act, which established criteria for federal weatherizationggrastates, did not
create individual rights enforceable under § 1983}. v. Johnson715 F. Supp. 1387, 1401
(N.D. 1ll. 1989) (observing that “[i]t would be strange for Congress to create ealideceghts
in the definitional section of” Title I¥B of the Adoption Assistance and Child Welfare Act,



failure to classify an individual as a “law enforcement officer” dethiasindividual his right to
carry a concealed firearmjhich right he attained bgatisfyingthe requirements of subsection
(a). Further cuttingn Plaintiffs’ favor,status as a “law enforcement officés"nota “broader or
vaguer ‘benefi[t]’ or ‘interes[t]’ flowing from a regulatory scheme or federal funding
conditions. Gonzaga Uniy.536 U.S. at 283°

But on the facts alleged here, tGeurtdeclinesto blur the boundariesf LEOSA’s
concealed carrgight. Here, Plaintiffs do not possess the requisite firearm certification and aver
that theyhave no plans toarry a concealed firearm without first obtaining a LEOSA permit
issued by local authorities. Accordingbybsection (a)'s concealed carrght offers them no
relief; subsection (a) does not creatamaplicit, standalone procedural rigiat be classified
correctly under subsection (c)(2)’s definitioh“law enforcement officet SeeCorr. Am.
Compl. 184 (alleging that the District deprivé&daintiffs of “right to carry”);PIs.” Mem. Opp’'n
14 (samg. Such bootstrapping cannot be squared with the Supreme Court’'s mandate to look to
whether a specific right, asserted by the complaint in “concrete, specifics, Bliessing 520
U.S. at 346is “unambiguouly” secured by the statute at iss@gnzagdJniv., 536 U.S. at 282.
Moreover Plaintiffs’ appeal to proximate causation misses the nfdr&:question under the §
1983 enforceable rights framewasknot whether the District has caused samay to their

interestqthis seem to echdhestanding inquiry), but whethéne right at issue ian individual

where Title \~B was “an expression of goals and guiding principles” structuring a federa

funding scheme). Among the other courts of appeals, only the Eighth Circuit haskgxpres

endorsed the Eleventh Circuit's approacB1nFoster Childrerto “definitional” provisions, in a
case involving similar federal funding provisions in the Adoption ARge Midwest Fostéare

& Adoption Ass’n v. Kincad&’12 F.3d 1190, 1196-98 (8th Cir. 2013).

29 |In fact, LEOSA does not provide federal funding to any enftgeS. Rep. No. 108-
29,at 5(2003) (explaining that LEOSA would operate “at no cost to taxpayeisgt 10
(explaining thathe Congressional Budget Office “estimates that implementing the bill would
result in no costs to the federal government, would not affect direct spendingipisteed
would result in no direct costs to state and local governments”).



right unambiguouslyreatedoy LEOSAand enforceable under § 1983Id. At best, the right
asserted by Plaintiffs is an ambiguous one, and any ambiguity defeatsatrssrof actionSee
GonzagaJniv., 536 U.S. at 282.

The Court is not unsympathetic to Plaintiffs’ pligfitoday’s decisiornn no way implies
that DOC'’s determmation of Plaintiffs’ status complied with subsection (c)(2). That, of course,
is a matter for the meritsvhich the Court does not reach. Rather, the Court concludes/érat
if DOC misclassified Plaintiff@nd violated the “law,Congress did not intertirough LEOSA
to confer d'right’ to have this mistake corrected, at ldastvay of § 1983See Blessing20
U.S. at 340 (holding that § 1983 provides a remedy for “the violation of a fegralnot
merely a violation of federdw”). Moreover, a the District suggests (albeit tentatively),
Plaintiffs would possiblybe ableto take their grievance to “state court or an appropriate
administrative forurhand attempt there to compel the District to complete the prior employment
certification form in accordance with subsection (c)(Reply Supp. Defs.” Mot. Dismiss 7. The
Court encourages Plaintiffs to pursue that potential avenue.

Plaintiffs rely on subsection (c)(2) for an alleged procedural right to have &pply
LEOSA'’s definitionof “law enforcement officer” in processing their prior employment
certification form But having considered the “text and structure” of the Act, the Court
concludes thabecause Congress conferrealsuch right, Plaintiffeavefailed to state claim

against the District! Additionally, for the same reasdPlaintiffs have not stated a claim for

30 By analogy, lhe right to votePlaintiffs suggestwould be eviscerated if states could
simply bar voters from entering polling stations. Pls.” Mem. Opp’nN6.constitutional claims
are before this Coyrand Plaintiffshereare not like the voters in their analogy who, presumably,
are fully eligibleto vote.

31 Accordingly, the Court declines to considlee otheBlessingfactors—whether the
right to be classified as a retired “law enforcement officer” under LEOSAiwvégue and
amorphous’ thaits enforcement wuld strain judicial competenceBlessing 520 U.Sat 340—



municipal liability under § 1983 and they are not entitled to a declaratory judgrient.
Accordingly, the Court need not reach any of the remaining isaisesirby the partie¥.
Because Plaintiffs’ asserted right to classification as retired “lawaarfant officers”
consistent with section 3(c)(2) of LEOSA is not a right enforceable under § 1983yutte C

grantsthe motion to dismistheremaining claimsgainsthe District.

V. CONCLUSION
For the foregoing reasons, Defendants’ motion to dismiss (ECF No. GRASBITED,
and Plaintifs’ motion for oral argument (ECF No. 26)DENIED AS MOOT . An Order

consistent with this Memorandum Opinion is sepdyatad contemporaneously issued.

Dated: May 28, 2015 RUDOLPH CONTRERAS
United States District Judge

41 (citation omitted), and whether the right is supportednigridatoy, rather than precatory,
terms” in LEOSA|d. at 341.

32 SeeBaker v. District of Columbie326 F.3d 1302, 1306 (D.C. Cir. 2003) (“First, the
court must determine whether the complaint states a claim for a predicate conatifation
statutory] violation. Second, if so, then the court must determine whether the contatasas
claim that a custom or policy of the municipality caused the violation.” (citations onitted)
its motion to dismiss, the District argues only that the complaint fails at the firstistephat
Plaintiffs have not alleged any violation of a federal right actionable under § $@gBlem.
Supp. Defs.” Mot. Dismiss 21; Pls.” Mem. Opp’n 17-18.

33 SeeC&E Servs., Inc. of Wash. v. D.C. Water & Sewer Agtt0 F.3d 197, 201 (D.C.
Cir. 2002) (“[T]he availability of [declaratory] relief presupposes thetemce of a judicially
remediable right.(citation omitted).

34 Because Plaintiffs do not assert a right that is enforceable under § 1983, the Gburt nee
not reach the remaimg questions in this case: whether construing LEOSA to create a right to
classification as a retired “law enforcement officer” would violate theamimandeering
doctrine,see Printz521 U.S. at 935, and, on the merits, wheBiamtiffs’ allegationsabout
their powers of “arrest” under D.C. law are adequate to state a plausiblercaitmety were
denied retired “law enforcement officer” status, in violation of LEOS#eD.C. Code § 22—

3205 (now § 22—-4505(a)(1)y. 8 24-405.
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