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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RONALD E. DUBERRY et al,
Plaintiffs, .: Civil Action No.: 14-1258RC)
V. Re Document N&.: 53, 55
DISTRICT OF COLUMBIA

Defendant.

MEMORANDUM OPINION

DENYING DEFENDANT'SMOTION FOR SUMMARY JUDGMENT; GRANTING PLAINTIFFS ' CROSS
MOTION FOR SUMMARY JUDGMENT

. INTRODUCTION

The Law Enforcement Officers Safety Act (“LEOSAduthorizes active and retired
“qualified law enforcement officer[s)vith suitable identificationo carry a concealed firearm
interstate, contrary state or local law notwithstandih§ U.S.C. 88 926B, 926CThis case,
back to this Court on remand from the D.C. Circuit and presently before the Court on cross
motions for summary judgment, concerns whether three former District oimB@ Department
of Correctiong“DCDOC") officers meet certaistatutory prerequisitea® be considered
“qualifiedretiredlaw enforcement officgs]” under LEOSA. Finding #t Plaintiffs meet the
statutory preconditionat issue in this caseincluding, that they eaclsérved as a law
enforcement officer for an aggregaif 10 years or more” and had “statutory powers of arrest”
before separating from@DOC,id. § 926Cc)(2), (9(A)—the Court grants Plaintiffs’ motion

for summary judgment and denies the District of Columbia’s motion for the same.
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[I. BACKGROUND
A. Statutory Framework

Before 2004, a patchwork of state laws governed whethesfesite current diormer
law enforcement officers could carry a concedilezhrm within a particular state’s borderSee
H.R. Rep. No. 108-560, at 3 (2004). Beginning in 1®®&makersntroducedegislationaimed
at permitting concealed carry nationwide for certain laforement officersSeeH.R. 218,
107th (2001); H.R. 218, 106th Cong. (1999); H.R. 218M1D6ng. (1997); H.R. 218, 104th
Cong. (1995); H.R. 1277, 103d Cong. (1993); H.R. 4897, 102d Cong. (1B€@)ts succeezt
in 2004 with the enactment of thaw Enforcement Officers Safety Adtnown as “LEOSA.”
See EOSA, Pub. L.108-277, 118 Stat. 865 (2004p(lified at18 U.S.C. 88§ 926B, 926(3ee
alsoS. Rep. No. 108-29, at 2—3 (20@8gscribing efforts toreact legislation similar to
LEOSA).

LEOSA mandatethat all active and retired law enforcement offideesble to carry a
concealed firearm anywhere in the United Statégect to certain conditions, overridingpst
contrary state and local lawsSeeS. Rep. No. 108-29, at 4. The Act’s purposestwo-fold—
to protect actie and retired officers and their families from “vindictive criminals,” andrtable
such officers to “respond immediately” to crimes spanning multiple jurisdictioiissee also
H.R. Rep. No. 108-560, at LEOSA povidesthat, “[n]otwithstanding any other provision of
the law of any State or any political subdivision thereof,” a “qualifieddaf@rcement officer”

or “qualified retiredaw enforcement officer” “may carry a concealed firearm that has been

1 LEOSA does not supersede laws prohibiting the possession of firearms ar Biateé
government properties taws permiting private persons to bar the possession of concealed
firearms on their property. 18 U.S.C. 88 926B(b), 926C(b).
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shipped or transported in interstate or foreign commerce,” so long as the indalstueérries
therequisite identification 18 U.S.C. 8§ 926B(a), 926C(a).

Section 926[c) establishesix conditions that a current employee of a governmental
agency must satisfyptbe considered a “qualified law enforcement officer” under LEOIHAS
926B(c) First, the employee must be legadlythorized “to engage in or supervise the
prevention, detection, investigation, or prosecution of, or the incarceration of any foeysmy
violation of law,” and must have “statutory powers of arrest” or powers of apprehension unde
10 U.S.C. § 807(b). 18 U.S.C. § 926B(c)(1). The individual must also be authorized by the
agency to carry a firearm; must meet any standards established by thefagengyloyees to
gualify to use a firearm; must not be under the influence of alcohol or drugs; must imet be t
subject of any disciplinary action by the agency that miglt in suspension or “loss pblice
powers”; and must not be prohibited by fedémal from receiving a firearmld. 8 926HKc)(2)-

(6). Sectin 926Balso establishethat, in order to take advantage of LEOSA rights, a qualified
law enforcement officer must carry “photographic idecdifionissuedoy the governmental
agency for which the individual is employed that identifies the employeedgea pfficer or

law enforcement officer of the agencyd. § 926B(a), (d).

Section 926C sets forth the requirements to be considered |diéglueetired law
enforcement officet,which differ in some respects from the qualifications for active officers.
Seed. 8 926(c). To qualify for LEOSA rights, a tieed employeenust have “separated from
service in good standing . . . with a puldgency as a law enforcement officeld. §
926C(c)(1). The individual must also meet the relevant standards for qualificaficmarms
training; must not have been found unqualified for reasons related to mental healthoihiest

under the influence of alcohol or another intoxicating substance; and must not be prohibited by



federal law from receiving a firearmd. 8§ 926C(c)(4)—(7). In addition, before separating from
the agency, the individual must have “served as a law enforcement officerdggragate of 10
years or more”must have had legal authority to “engage in or supervise the prevention,
detection, investigation, or prosecution of, or the incarceration of any person for, atigiviofa
law”; andmust have had either “statutory powers of arrest” or powers of apprehension pursuant
to 10 U.S.C. § 807(b). 18 U.S.C. § 926)(2)«3). Qualified retired law enforcement officers
must carry “photographic identification issued by the agency . . . that idetitidigerson as
having been employeas a police officer or law enforcement officeld. 8 926C(d)(1), (2)(A).
And, if the agencyissued identification does not indicate that the retired officer has comhplete
the appropriate firearms training, the officer must carry a separatécedtdrf form so
establishing.ld. § 926C(d)(2).
B. Factual Backgroundand Procedural History

Before their retirements, Plaintiffs RoddE. Duberry, Maurice Curtis, and Robert L.
Smithworked as correctional officers in the District of Columbia &&pent ofCorrections,
eachbeginning in the 1970s or 1980s and serVargt leassixteenyears? SeePls.” Statement
of Undisputed Material Facts (“Pls.” SUMF”) { 1, ECF No.B%®ef. District of Columbia’s
Statement of Undisputed Material Facts (“Def.’s SUMI] 22—-25, ECF No. 53-19As
corrections officers, Plaintiffiszzere responsible for, among other things, the treatment, custody,
counseling, and supervision of individuaisarcerated dDCDOGC-operated correctional
institutions includingthe Lorton Correctional Complex in Lorton, Virgini&eePosition

Descriptions, Exs. 12-14, Def.’s SUWWECF Nos. 53-31, 53-32, 53-33; Decl. of Robert Smith

2 Harold Bennettewho participated as a plaintiff in earlier stages of this litigation, died
during the pendency of this actioBeeStatement Noting Rarty’s Death, ECF No. 40.
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(“Smith Decl.”) 1, ECF No. 59-5; Decl. of Ronald Duberry (“Duberry Decl.”) 1Ak &o.
594; Decl. of MauriceCurtis (“Curtis Decl.] 1 1,ECF No. 59-3.

Beginning in November 2012, Plaintiffs individually sought to enjoy the conceategl ¢
right that they believed LEOSA afforded the@eeCorr. Am. Compl. 1 48-59, ECF No. 15.
Because each Plaintiff purportedly h@sotogaphic identification classifying them as retired
employees of DCDOGeeCorr. Am. Compl. 1 56-dentification that they believe satisfies the
requirements of subsection (d)(2)(Ajkey focused on securing firearm certification to meet the
requirement of subsection (d)(2)(B). In Prince George’s County, MarylandgwireDuberry
and Mr. Curtis reside) and in the District of Columbia (where Mr. Smith rgsaesndividual
must submit a prior employment certification form completed by the law enforcenesayagr
which he previously worked before seeking firearm certificat®eeCorr. Am. Compl. § 47.

On this certification form, the agency must answer a series of questiohedkyng boxes for
“yes” or “no.” SeeEx. 1, Corr. Am. Compl. One questiasks whether the applicant, while
employed, possessed various authorizations enumerated in subsection (c)(2) of LEOSA
including “statutory powers of arrest.” Certification of Prior Law Enfareat Employment,
Pls.” Ex. B, ECF No. 23-2. Relatedly, another question asks whether the applicant was
“regularly employed as a law enforcement officer” fog tndicated duration of time.
Certification of Prior Law Enforcement Employment, PEx. B.

In response to both of these questions on Mr. Dubeprics employment certification
form, a DCDOC human resources officer checked the boxes for “no” and wrote tHamibérry
was “not a law enforcement officerCertification of Prior law Enforcement Employment, PIs.’
Ex. B;see alsdCorr. Am. Compl{ 49-51, 55, 57. DCDOC took the same position with

respect to the other Plaintiffaith the agency'$ormerdirector explainingo Plaintiffs’ counsel



that the agency does not believe thetive or retired correctional officeocd DCDOCmeet all of
the LEOSA requirementsSeeEmail from Thomas Faust to William J. Phelan (Feb. 28, 2013) at
DC Duberry001748, Ex. Def.’s SUMF,ECF No. 5320; Email from Marie D. Oliveri&o
William J. Phelan (May 21, 2014) at DC Duberry001760-61, ERet;s SUMF,ECF. No. 53-
20.

In July 2014 Plaintiffs initiated this action against the District of Columbia, former
Mayor Vincent Gray in his official capacity, and former Director of BDThomas Faust in
his official capacity.SeeCompl., ECF No. 1. Plaintiffs’ amended complaint alleged that
Defendantsactions had deed thenrights under LEOSA in violation of 42 U.S.C. § 19&ee
Corr. Am. Compl. 11 5, 80-9@laintiffs contendedhat they met all of the LEOSA conditions,
including that they hatstatutorypowers of arrest.” In support tfis claim, Plaintiffs asserted
that they were given identification cards stating thay had such powers under D.C. Code § 24-
405. SeeCorr. Am. Compl. 11 61, 66, 7Plaintiffs sought injunctive and declarataslief
requiring Defendants tecognizehemas retired law enforcement officers for purposes of
LEOSA. SeeCorr. Am. Compl. 11 89, 96. In addition, Plaintiffs asked this Courtakeany
order with regard to their status applicablaliaetired DCDOC officers-and all DCDOC
officers who would retire in the future—who otherwise meet the qualification of LECE#&.
Corr. Am. Compl. at 17. Defendants subsequently moved to dismiss Plaintiffs’ amended
complaint. SeeDefs.” Mot. to Dismis22d Am. Compl., ECF No. 19.

In a prior opinion, this Court granted Defendants’ motion to disn8egDuberry v.
District of Columbia 106 F. Supp. 3d 245, 270 (D.D.C. 201%is Court first found that,
contrary to Defendants’ arguments, Plaintifesl standing to seek declamgtand injunctive

relief as to themselvesSeead. at 253. However, the Court agreed with Defendants that



Plaintiffs did not have standing to bring claims as to future retired correctifiicgrs. Seeid.
This Court then dismissed individual Defendants Gray and Faust from the action, rgdkahin
claims asserted against them were duplicative of claims against the Disltrait260—61.
Finally, the Courtdismissed Plaintiffs’ remaining claim$eed. at261-70.

The Court explained that, pursuant to the Supreme Court’s decidid@ssing v.
Firestone 520 U.S. 329 (19974 federal statutereates a right enforceable under 42 U.S.C. §
1983 when (1) Congress intended that the provision in question benefit the plaintiff, (2hthe rig
assuredly protected by the statute is not so “vague and amorphous” that its esrfioreenid
strain judicial competence, and (3) the statute imposes a mandatory obligationtatethéds
at 261-62 Interpreting Plaintiffs’ complaint as seekifige right to havgDC]DOC classify
them as retiredaw enforcement officers’ under subsection (c)(2) for purposes of comgpleti
their application[s] for [] concealed carry permit[gf’ at 265, the Court could not say that
Congress intended to confer upon Plaintiffs the rilgatthey sought to enforce in this action.
Id. at 266-68. Rather, the Court constru&®SA as conferring onlpne right—the right to
carry a concealefirearm—and doing so only with respect to individuals who already ktates
as “qualified retired law enforcement offifgf and whoalreadypossess the identification
documents required by subsection (it). at 268—70. Accordingly, this Court explained that
even if the District had misclassified Plainti#sn issue that thi€ourt did notreach—Plaintiffs
could not seek to correct that error through 8§ 198&8ad.

Plaintiffs appealed, and the D.C. Circuit reversed this Court’s decision and rehthade
matter for further proceeding§eeDuberry v District of Columbig*“Duberry '), 824 F.3d
1046, 1057 (D.C. Cir. 2016). The Circuit concluded that Plaintiffs had, ineléegeda right

remediable under 8§ 198%eed. In the Circuit’s view, the LEOSA right that Plaintiffs’ sought



to vindicate satisfied each prongRiessing Seeid. First, the Circuit explained that the text of
LEOSA supported Plaintiffs’ claim that Congress intended LEOSA to benefridudis like
them directly. Seed. at 1052. Specifically, the LEOSA right reached not only police officers,
but also “corregbnal officers and parole authorities who ‘engagel[d] in . . . the incarceration of
any person for[] any violation of law.”Id. (quoting 18 U.S.C. § 926C(c)(2)).

On appeal, the District had “question[ed] whether [Plaintiffs] are entiblethimany
right under LEOSA because as correctional officers they were not ‘trarediermine whether
probable cause ests to make a warrantless arrest for any crime in the community,” and therefore
lack the requisite statutory power of arredd” at 1052-53 (quoting Appellee’s Br. at 12, 25).
The Circuit offered two responses. Assuming that the matter of whetherfRldiat statutory
powers of arrest presented a factual question, the Circuit explained thainsissue would not
provide a basis for disissing Plaintiffs’ claims.See idat 1053. Plaintiffs had alleged in their
complaint that they had such powers and had claimed that DCDOC had provided them with
identification cards stating as muc8eeid. Thoseallegationsvere sifficient to permit
Plaintiffs to survive a motion to dismiss. Assuming that the matter of Plaintiffs’ stapdamsrs
of arrest instead presented a legal question, the Circuit explained thatri[dlevbreadth of
Congress’s definition, the reference to ‘statuooyers of arrest’ necessarily means some
statutory power of arrest such as a power to arrest parole violators, and noDiafritteof
Columbia suggests, only the police power to arrest upon probable’cédigeiting Appelleés
Br. at 25). Thus, Plaintiffs’ claims still were not subject to dismissghe Circuit also noted that
“contrary to the District of Columbia’s suggestion at oral argument, theSAEdbes not require
that, prior to retiring, a law enforcement officer’s job required carrgifigearm in order to be a

‘qualified retired law enforcement officer]]. Id. (alteration in original).



The Circuit nexfound that theight thatPlaintiffs sought to vindicate was not vague or
amorphous, satisfying the second pron@lessing Seeid. Because Congress had provided
stautory criteria for defining theEOSA right and for establishingligibility for rights under the
statute, the scheme was subject to judicial enforcenBadid. Looking to Congress’s
“categorical preemption of state and local law standing in the way aBO&A right to carry,”
the Circuit concluded that statieave a “mandatory duty” to “recognize the right” LEOSA
establishesmeeting the thir@lessingprong. Id. The Circuit observed that Congress did not
afford states thdiscretion to “redefine eitmavho are ‘qualified law enforcement officers’ or
who is eligible for the LEOSA right.’ld. at 1053-54.

Havingalreadyconcluced that Plaintiffstated claims under § 1983, the Circuit cited
additional support for itdecisionin the form oflegislativehistory. Seeid. at 1054.The Circuit
then addressed the possibility that this Court had determined that Plaintiffisovénese
Congress intended LEOSA to benefit until they obtained the subsection (d{{&&ns
certification. The Circuiexplainedthat“the firearms certification requirement does not define
the right itself but is rather a precondition to the exercise of that rigghtat 10553

On remand, this Court modified and reinstated aspects of its dismissal ordezriéabtv
inconsistent with the Circuit’s opiniorSeeOrder Granting Defs.” Consent Mot. to Modify &
Reinstate Order Granting Déefdlot. to Dismiss,ECF No. 37. Specifically, this Court dismissed
the former mayor and the former Director of DCD@<Cparties to thiaction and dismissed
portions of Plaintiffs’ complaint that sought relief on behalf of future retired OCDfficers

who otherwise meet the qualification of LEOS8eeOrder Granting DefsConsent Mot. to

3 Judge Henderson dissented from the panel opinion, stating that she would have
affirmed his Court’s dismissal order on the ground that the Court lacked subject matter
jurisdiction. SeeDuberry, 824 F.3d at 1057-61 (Henderson, J., dissenting).
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Modify & Reinstate Order Granting Defdvot. to Dismiss. The matter is now before the Court
on cross motions for summary judgmeBieePls.” Qpp’n to Def.’s Mot. Summ. J. & Cross-Mot.

Summ. J.ECF No. 55; Def. District of Columbia’s Mot. Summ. J., ECF No. 53.

lll. LEGAL STANDARD

A court may grant summary judgment when “the movant shows that there is no genuine
dispute as to any material fact and the movamtitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a). A "“material” fact is one capable of affecting the substantieenoeitof the
litigation. SeeAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A dispute is
“genuine” if there is Bough evidence for a reasonable jury to return a verdict for the non-
movant. SeeScott v. Harris 550 U.S. 372, 380 (2007).

The principal purpose of summary judgment is to streamline litigation by dispdsing o
factually unsupported claims or defenses detgrmining whether there is a genuine need for
trial. SeeCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). The movant bears the initial
burden of identifying portions of the record that demonstrate the absence of amegssug of
material fact SeeFed. R. Civ. P. 56(c)(1Eelotex 477 U.S. at 323. In response, the non-
movant must point to specific facts in the record that reveal a genuine issisesthitable for
trial. SeeCelotex 477 U.S. at 324. In considering a motion for summary judgment, a court must
“eschew making credibility determinations or weighing the evidend8ggkalski v. Peterg75
F.3d 360, 363 (D.C. Cir. 2007), and all underlying facts and inferences must be analyzed in the
light most favorable to the non-movasée Anderson477 U.S. at 255. Nevertheless,
conclusory assertions offered without any evidentiary support do not establish a gesuene i

for trial. SeeGreene v. Dalton164 F.3d 671, 675 (D.C. Cir. 1999).
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IV. ANALYSIS

Plaintiffs, three retired DCDOC correatis officers, seek to comple District of
Columbia to acknowledgéeir status adaw enforcement officers,” prerequisite télaintiffs
enjoyment ofthe federally conferred right to carry a concealed firethiathisavailableto
“qualified retired law enforcement officers” under the Law Enforcement@#fiSafety A¢tl8
U.S.C. § 926C The Districtcontends that Plaintiffs are not entitled to such recogngiuing
that(1) they did not possess “statutory posvef arrest” prior tseparatindrom DCDOC, (2)
they were not “law enforcement officers for an aggregate of 10 years,” atiey3dack suitable
photographic identification necessary to avail themselves of LEOSA rightexpfained below,
the Court finds that, contrary tbe District’'s assertiorsmany of which were already rejected
by the D.C. Circuit at an earlier stage of this litigatigRlaintiffs meet the relevargtatutory
requirements.

A. Plaintiffs Had “Statutory Powers of Arrest”

Plaintiffs contend thahey had'statutory powers of arrest” sufficient to meet the
requirement of LEOSA subsection (c)(2). Specifically, Plaintiffs madriteat D.C. Code § 24-
405 authorized them to execute warrantgterarrest of parole violators, and thie Circuit
expressly recognized Duberry Ithatsuch a power of arrest mtsthe LEOSA requirement
Mem. L. Supp. of PIs.” Opp’n to Def.’s Mot. for Summ. J. & Cross-Mot. Summ. J. (“Pls.’
Mem.”) at 15-31, ECF No. 55Plaintiffs also assert that, in practice, they acted as “police”
within the DCDOCcorrectional facilities, possibly satisfying the statutoryuresment and
reinforcing their position that Congress intended for LEOSA to cover tis&eRls.” Mem. at

38-45.
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The Districtdisagrees, arguing that “statutory powers of arrest” as used in LEGSA is
term of art that refers tauthority tomake a warrantless arragithin the meaning of the Fourth
Amendment for commission of a crime. Mem. Supp. of Dedtrict of Columbig Mot.

Summ. J. (“Def.’s Mem.”) at7-36, ECF No. 53. According to the District, D.C. Code § 24-405
does not qualify and neither does any other provigiahPlaintiffs cite as authorizing them to
make arrests. Dé& Mem.at 1736, 43—-45.TheDistrict also appears to contend that, even if
D.C. Code § 24-405 qualifies as a “statutory péjvet arrest,” only a select group BCDOC
corrections officers werén practice, asked to execute warratisis, only those corrections
officersqualify as having had “statutopowers of arrestinder D.C. Code § 24-406r
purposes of LEOSASeeDef.’s Mem. at38—-42. The Court agrees with Plaintiffs that the
Circuit already rejected the definition of “statutory powers of arrest’ttie Distrct offersnow.
And, to the extent that the District's argumeartsnot foreclosed bypuberry |, the Court finds
them unpersuasive on the merits. The Court concludes that D.C. Code 8§ 24-405 extended to
Plaintiffs a “statutory power[] of arrest” sufficieto satisfy the LEOSA requirement.

i. Under Duberry |, D.C. Code 8§ 24-405 Qualifies as a “Statutory Reer[] of Arrest”

Before addressing the parties’ arguments about whether Plaintiffs hautdsy powers
of arrest” under LEOSA, the Court must asselssther—and, if so, to what extentthe
Circuit’s decision irDuberry lalready resolved questions about the interpretation of this term.
Finding thatDuberry Irejected the District’s proffered interpretation and explicitgntoned
the authority to execute a warrant for the arrest of a parole violatorfasesuto meet the
statutory requirement, the Court concludes that D.C. Code 8§ 24-405 qualifies as arystatut

power[] of arrest” under LEOSA.
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Under the lawof-the-casedoctrine, “a court involved in later phases of a lawsuit should
not re-open questions decided . . . by that court or a higher one in earlier pléase&er v.
Piedmont Aviation, In¢49 F.3d 735, 739 (D.C. Cir. 1995ge alscChristianson v. Colt Indus.
Operating Corp.486 U.S. 800, 815-16 (1988) (explaining that the law-ofctse doctrine
“posits that when a court decides upon a rule of law, that decision should continue to govern the
same issues in subsequent stages in the same case”). Theedpotmmotes the finality and
efficiency of the judicial process by ‘protecting against the agitation of¢&tdaes.” Id.
(quotingMoore’s Federal Practicé 0.404[1] (1984)). Whenaase is considered bydsstrict
court on remand from the court of appeals, “an even more powerful version of the doctrine,”
sometimes called the “mandate rule,” applieaShawn A. v. Bary87 F.3d 1389, 1393 n.3
(D.C. Cir. 1996). The mandate rule “requires a lower court to honor the decision of a superior
court in the sae judicial systemi. Id. In doing so, the lower court may not revisit issues
decided “either explicitly or by necessary implication” by the higher cdumited Stategx rel.
Dep't of Labor v. Ins. Co. N. Aml31 F.3d 1037, 1041 (D.C. Cir. 1997).

The Court agrees with Rdiffs that the Circuit already rejected the District’s definition
of “statutory powers of arrest” amehplicitly determined that D.C. Code § 24-405 qualifies as a
“statutory power[] of arrest” sufficient to satisfy the LEOSA requireim@&pecifically, n the
course of determining whether Congress intended LEOSA to benefit Paitité Circuit
explainedthat “the reference to ‘statutory powers of arrastessarilyneans some statutory
power of arrest such aspower to arrest parole violators, arad, as the District of Columbia
suggests, only the police power to arrest upon probable cabsbgrry |, 824 F.3d at 1053
(emphasis added) (citing AppelleeBr. at 25) The Circuit could hardly have been clearer that,

in its view, a purported law enforcement officer need not have broad polieptmmsatisfy the
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LEOSA “statutory powers of arresttquirement, as the District argues hefad the Circuit
plainly cited the power to arrest parole violators, a power conferred by Dde. £24-405, as
an example of an authority sufficient to mewet statutory requiremenSeed.
Unhappy with the clear import of the Circuit’s decision, the District mainthats
Duberry Idid not“completely” reject its interpretationDef.’s Mem. at 19 According to the
District, the Circuit's comments were mere normling dicta. SeeDef.’s Mem. at 1920. The
District also contends that the Circsiinterpretation of the statutory language might have been
influenced by Plaintiffs’ claims that they held identification cards stating thahiddgtatutory
powers of arregpursuant to D.C. Code § 24-40SeeDef.’s Mem 15-19. The Court disagrees.
TheCircuit's commentsesponded directlio a legal argumentftiered by the District on
appeal.The Districthad argued that Plaintiffs had not shown that Congress intended LEOSA to
benefit them “because as correctional officers they were not ‘trained tondetevhether
probable cause eststo make a warrantless arrest for any crime in the community,” and therefore
lack the requisite statutory power of arredDliberry |, 824 F.3d at 1052-53 (quiog
Appellee’s Br. at 1225). The Circuit rejected the notion thstiatutory powers of arrest”
requiresmore than “som@” power of arrestiting the power to arrest parole violators as
sufficient to meet the conditiorld. at 1053. And the Circuit moored its conclusion to
Congress’s intent that LEOSA apply broadly and not to any particular #legaade by
Plaintiffs in this @ase See id. Accordingly, the Court concludes thais bound by the Circuit’s
implicit determinatiorthat D.C. Code 8§ 24-405, which confers the authority to arrest parole

violators,qualifies as a “statutory power([] of arrest” under LEOSA.

4 Even if the mandate rule did not apply, the Court would reject the District’s
interpretation of “statutory powers of arrest” on the merits. The Distrigtes that the plain
meaning of “statutory powers of arrest,” the structure and language dE@8A statute,
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ii. D.C. Code 8§ 24-40Fxtended Arrest Authority to Plaintiffs

Having reiterated the Circuit’'s implied conclusion that D.C. Code § 24-48lffigs as a
“statutory power] of arrest” for purposes of LEOSA, the Court next considers whether the
statute extended arrest authorityPlaintiffsin this case The District appears to arg that D.C.
Code § 24-405 only extended arrest authority to thmséhom arrest warrants were issued and
not to every DCDOC officer. Def.’s Mem. at 382 Because Plaintiffs admit that they were
never actually asked to execute a warrant pursuant to authority conferred. §yddeCS 24-405,
the District contends that they never had ammesgtority under that statute. Def.’s Mem. at 36—

42;see alscCurtis Decl. 1 5; Duberry Decl. § 5; Smith Decl. § 5; PIl.’s Statement of Genuine

assorted case law, and the legislative history of LEOSA all support itsrettipn. SeeDef.’s
Mem. at 26-36. The Court disagrees on all fronts.

First, the District's argument that “statutory powers of arrest” must mean thetaté
itself provides the authorization to make a warrantless arrest,” Defris kte34, is wholly
unavailing “Warrantless” appears nowhere in the statutory schanakethis Court will not add
statutory languagtat Congress omittedCf. Jawad v. Gates332 F.3d 364, 370 (D.C. Cir.
2016) (noting that courtsnill not ‘read[] a phrase into the statute when @tess has left it
out” (alteration in original) (quoting{eene Corp. v. United Staie&s08 U.S. 200, 208 (1993)).
Furthermore’arrest” can refeto the execution of an arrest warrant issued under the statutory
authority of anotherSee, e.g.D.C. Code § 23-562(a)(1) (“A warrant issued pursuant to this
subchapter shall bexecuted by the arrest the person named.” (emphasis added)). Tihes,
Court disagrees that “statutory powers of arrest” obviously excludes theiguth@xecute
arrest warrants

Second, the Court is unpersuaded that the structure or language of LEOSA supports the
District’s construction. The District suggests, for example, that “statptiwsers of arrest” must
mean something akin to “apprehension” under 10 U.S.C. 8§ 807(b). Def.’s Mem. at 21. But the
District fails to mentiontat he “apprehension” language was added by amentlyears after
the enactment of LEOSA, apparently in an effort to expandestict the group of people who
may qualify as law enforcement officers undelQ¥A. SeePub. L. No. 112-239. Finally, the
legislative history of LEOSA does not offer much in the way of clear guidagaeding how to
interpret “statutory pwers ofarrest.” The parties each cherry pick from the several statements
made by witnessem Congressmen and women that arguably supports their respective positions
about the proper interpretation of this particular provision. If the legislativayistveals
anything, it is what the Circuit already observe®uberry I that Congress wiskeor LEOSA
to apply broadly and to upend any conflictingstahdocal laws,which lends suppoéto
Plaintiffs’ construction of the tersnused inhlie statutory scheme.
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Issues in Opp to Def.’sSUMF (“Pl.’s Disputed Facts”) 1 16, ECF No. 59-TheCourt agrees
with Plaintiffs that D.C. Code § 24-405 extended arrest authority to anyone to whaomaatwa
could have been issued under skegute, including Plaintiffs.

D.C. Code § 24-405 provides:

If [the] Board of Parole . . . shall have reliable mfi@tion that a
prisoner has violated his parole, said Board, . . . may issue a
warrant to any officer hereinafter authorized to execute the same
for the retaking of such prisoneAny officer of the District of
Columbia penal institutions, any officer @esigrated civilian
employee of the Metropolitan Police Department of the District of
Columbia, or any federal officer authorized to serve criminal
process within the United States to whom such warrant shall be
delivered is authorized and required to execuch warrant by
taking such prisoner and returning or removing him to the penal
institution of the District of Columbia from which he was paroled
or to such penal or correctional institution as may be designated by
the Attorney General of the Unitedaggs.

According to the District, none of the typesadficers listed in the statute were
“authorized’to execute my warrans for the arrest of a parole violator until the Board of Parole
issued such warrant to the officerSeeDef.’s Mem. at 36—42. And, in practice, the only
DCDOC officerswhoissued such warrants were members olecsgroup known as the
WarrantSquad. SeeDef.’s Mem. a41-42. The Courffinds the District’s interpretation of the
statutory text unpersuasive and finds that the tebeneled arrest authority to Plaintiffs.

First, the statute makes clear that it empowers a certain group of effiterse
“hereinafter authorized-to execute warrants for tlagrest of parole violators. It appears to this
Court that theisted categorie®f officers have the dhority to issuavarrantsunder this
provision even if the occasion to do so never arises. Second, the language of the statige ext

this authority to “f]ny officer of the District of Columbi@enal institutions,” not only tofficers

serving on the Warrant Squad oratoy other designategtoup of DCDOofficers. Certainly,
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this Court cannot interpret “ahigs meaning only “a select feas designated by DCDOC
officials.” Cf. Ali v. Fed. Bureau of Prison§52 U.S. 214, 220 (2008)Congress’ use of ‘any’
to modify ‘other law enforcement officer’ [in 28 U.S.C. 8§ 2680(c)] is most naturedigt to
mean law enforcement officers of whatever kindThat the statute then restricts the authority
to execute warrants to only certain sigated civilian employee[s] of the Metropolitan Police
Department of the District of Columbia” buttressies notionthatif the legislaturénadintended
to statutorilyauthorize only certain DCDOC officers to execute wasanknew how to do so.
Third, the District appears to read “to whom such warrant shall be delivered” as a
limitation on the authority of every category of officer mentioned in the statutgnggrower
unless a warrans issued.SeeDef.’s Mem. at 3642. The Court disagrees. It seems that this
languagéansteaddescribes the final category of officers to whom a warrant may be issaasg
federal officer authorized to serve criminal process within the UnitedsStaivhom such
warrant shall be delivered Fourth, the Court finds unavailing any argumesrat tBlaintiffs had
to have utilized this authority to qualify for LEOSA benefi&eeDef.’s Mem. at 3642.
LEOSA requires only “statutory powers of arrest”; Congress did not inelongeequirement
that a retired law enforcement officer must have exercised arrest authbrisam, kecause the

record shows that Plaintiffs were “officer[s] of the District of Columbiaaperstitutions—a

® For the same reason, the Court need not address Plaintiffs’ contentions thetice pr
they exercise “police-like” powers withinthe DCDOC correctional facilitiesSeePls.” Mem. at
38-45. Congress moored the LEOSA requirement to a statutoey oot to practical
experiencarresting alleged criminalsAnd whether D.C. Code 8§ 24-40%he statute that
Plaintiffs have identified as conferring such poweauthorized a particular officer to execute a
warrant for the arrest of a parole violator turns on whether he or she falls intotbee of
enumerated categories of officers. Becatsee is no question that Plaintiffs werdficer[s] of
the District of Columbia penal institutions,” factual questions that might arise witidrega
purported members of other categoridsrexample, whether a civilian employee of the
Metropolitan Pdte Department was “designated” to execute warrants pursuant to this-statute
do not arise in this case.
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fact that the District does not contesteDef. s SUMFY 22-25—the Court concludes that D.C.
Code § 24-405 authorized them to execute warrants for the arrest of\palatiers, satisfying
the LEOSA “statutory powers of arrest” requirement.

B. Each Plaintiff Was aLaw Enforcement Officer for an Aggregate of 10 Years

The Court next considers whether Plaintdéch “served as a law enforcement officer for
an aggregate of 10 years or more” before their respective separationsG@&@D The
District argues that they did not, maintaining thatratividual serve as a law enforcement
officer only on days that he or steeauthorized to carry a firearamd explaininghat DCDOC
officersare only authorized to carry firearmile on particularassignmentsSeeDef.’'s Mem.
at 15 District of Columbias Oppn Pls.” Mot. Summ. J. & Reply in Supp. of Its Cross-Mot.
Summ. J(“Def.’s Reply) at 6, ECF No. 57 The District asserts th&aintiffs cannot show that
they were each placexh assignments on which they would have been authorized to carry a
firearmfor a total 0f3650 days.SeeDef.’s Mem. at 1317, Def.’s Reply at gsuggesting that
Plaintiffs must provide “a calcation of the days their officials duties required the use of a
firearm”). The District also seems to suggest that to be a law enforcement offieenptoyee
must have had broad law enforcement authority and general dBgeBef.’s Mem. at 13.
Plainiffs arguethat LEOSAfeatures no requirement that retired officers must have been

authorized to carry a weapdet alone any requiremetitat involves demonstrating that they
were so authorizedach day for a total @aén years.SeePIs’ Mem. at 4, 34.Plaintiffs also
assert that, iany event, they were trained to sl authorized to carry firearms as part of their
job duties, even if they were not necessarily placed on ten years’ worth of assigrm which
they actually carried firearmsSeePIs.” Mem. at 3637. In additionPlaintiffs note that “law

enforcement officer” is used differently in different statutory scherBegPIls’ Mem. at 36.
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And theyassert that the LEOSA statute does not mandate that an officer have had geiesral du
and broad powersSeePls.” Mem. at 36. The Court concludes that Plaintiffs have the better of
the argument.

Except under circumstances inapplicable here, in order to be a “qualified tatred
enforcement officer” under LEOSA, a former employee must have “served asaflasement
officer for an aggregate of 10 years or more” before separating frotslia agency? 18 U.S.C.

8 926C(c)(3)(A).Citing Thorne v. United State55 A.3d 873 (D.C. 2012), a District of
Columbia Court of Appeals opinipthe Distri¢ contends that “the ordinary understanding of
policemen and law enforcement officers is that thesesdescribe professionals wigeneral
duties] including “the authority to carry a firearm at all times,” and “broad aitthd Def.’s

Mem. at 13 (quoting horne 55 A.3d at 878-79 (internal quotation marks omitted)). According
to the District, LEOSA conforms to this understanding of law enforcemenedfiSeeDef.’s
Mem. at 14. The District notes that 8§ 926B of LEOSA explicitly requires that iae act
employee be authorized torpaa firearm to be considered a “qualified law enforcement
officer,” and argues that this same requirement is implicitly applicabléited @fficersseeking
certification under 8 926C todseeDef.’'s Mem. at 14. The Court disagrees.

First, it bears mentionintpat the Circit appears to have rejected the District’'s argument
in Duberry |, explaining that “contrary to the District of Columbia’s suggestion at oral agym
the LEOSA does not require that, prior to retiring, a law enforcementrfiob required

carrying a firearm in order to be a ‘qualified retired law enforcement dificeDuberry |, 824

¢ A former employee who did not serve as a law enforcement officer for an aiggoég
10 years or more nonetheless qualifies if he or she separated from sericrafileting any
applicable probationary period, due to serngoanected disabilitySeel8 U.S.C. §
926C(c)(3)B).
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F.3d at 1053 (alteration in original). But, to the extent that any daylight exigtedrethe
argument that the Circuit rejected and the one that the District ofsrsthis Court rejects the
District’s contentions.The plain text of § 926C includes no requirement that a retired officer
must have been authorized to carry a fireaBae generallyt8 U.S.C. § 926C. And, as
mentioned above, this Court will niead[] a phrase into [a] statute wh€onngress has left it
out.” Jawad 832 F.3d at 37(i(st alteration in original) (quotin&keene Corp.508 U.S. at
208).

Interpreting the statutory language as written does not, as the Distiteinds, produce
anabsurd resultSeeDef.’s Mem. at 14 As the D.C. Circuit has explained, “[t{jhe Supreme
Court has equated an absurdity with an outcome so bizarre, illogical, or glanmgsy that
Congress could not plausibly have intended that outco®®mvic v. R.RRet.Bd. 826 F.3d 500,
505 (D.C. Cir. 2016) (internal quotation marks and citations omitted). There is nothinglyemote
absurd about Congress requiring an active officer to be authorized to use a firdenum w
expecting the same fromretired officer who seed in a law enforcement role for at least ten
years. Furthermore, the schemes do not feature identical requirements, thus, the Coart has
trouble imagining that Congress thoughtfully selected which requirementdudarnith
respect to each categoriyafficers. Indeed asthe Circuit observed iBuberry I, Congress
enacted LEOSA in the face of dissentstgtementsn exactly the matter of the broad definition
of qualified retired law enforcement officeBeeDuberry |, 824 F.3d at 1054 The practical
concerns extended to the broad definition of a qualified retired law enforcemeet tuff
include individuals whose jobs did not require them to carry a firearm and who théradonet
been trained by their employer in the use of a fireatoitihg S. Rep. No. 108-29, at 16; H.R.

Rep. No. 108-560, at 70)). Congress addressed these concerns, the Circuit explained, “by
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requiring annual firearms training to ensure that all retfécers eligible to carry concealed
weapons received the same fireanmaining as active duty officersld. (citing H.R. Rep. 108—
560, at 11, 59-60)The District may believe that, as a matter of policy, Congress should have
charted different requirement8ut “federal courts do not sit as councils of revision, empeder
to rewrite legislation in accord with their ow*or the Governmeis—"“conceptions of prudent
public policy.” United States v. Rutherfqrd42 U.S. 544, 555 (1979).

TheDistrict’s citation toThorneas supporting its position is wholly unpersuasivest,
the language that the District cites is drawn from a discussion about thengheba provision
of District of Columbia law, not the meaning of LEOSA or any other federaitstsSee
Thorne 55 A.3d at 878. Second, while this Court hardly disagtiest “law enforcement
officer” sometimes refers tofficerswith “general duties and broad authority,” this is not always
the case.For example, LEOSA was amended to clarify that its definiticias? enforcement
officer” includesthe Amtrak Police, th Federal Reserve Police, and oth&eePub. L. No.
111-272, 124 Stat. 2855 (2010). Amémbers of the Federal Reserve Police, which is charged
with “act[ing] as law enforcement officers to protect and safeguard the psemgrsends,
property, personnel . . . and operations conducted by or on behalf of the Board or a reserve
bank,” 28 U.S.C. § 248((f), are only “authorized while on duty to carry firearm#&d” 8
248(q)(3). Moreoveithey may onlynake arrestfor either offenses committed against the
United Statesn their presence or for felonies committed or being committed against the United
Stateswithin the buildings and grounds of the Federal Reserve B&edd. They do not
appear to have the sort of general duties and broad awttinati the Distict saysthat LEOSA
mandates.Third, as Plaintiffs note, some other federal statutory definitions of “lawcamfmnt

officer” explicitly include DCDOC officersundercutting the notion that Congress certainly
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could not have intended to cover such officers und#d8A SeePls.” Mem. at 36 (citing 5
U.S.C. § 8331(20) (defining “law enforcement officer” for purposes of determinmjiikdy for
certain retirement benefits to include certain DCDOC officgrs))

Here, itis undisputed that ea¢Haintiff workedas DCDOC corrections officera role in
which they “engage[d] in or supervise[d] . . . the incarceration of . . . [people],” 18 U.S.C. §
926(c)—for at least ten yearsAccordingly, the Court concludes that each Plaintiff has met the
requirement outlined in subsection (c)(3)(A) of LEOSA.

C. The Court Need Not Determine Whether Plaintiffs Have Photographic Identication
That Satisfies Subsection (d)

Finally, the District contends that Plaintiffs do not possess photographic identification
required by 18 U.S.C. § 926C(d)lawfully carry a firearm under LEOSA. Def.’s Mem. at44
45; Def.’s Notice of Suppl. Authdy at 2-3, ECF No. 64. The District cites two recent opinions
in which federal district courts determined that plaintiffs could not prevail @SA4-claims
asserted under 42 U.S.C. § 1983 because they lacked the requisite identifisadoef.’s
Notice of Suppl. Authorityat 1(citing Burban v City of Neptune Beach, F]ao. 3:17ev-262-

J-34JBT, 2018 WL 1493177 (M.D. Fla. Mar. 27, 2018), athehrichs v. lll. Law Enf’t Training

” Though, as explained above, a retired law enforcement officer need not show that he
was authorized to carry a weapon while on duty to be eligibleHQSA rights, Plaintiffs offer
persuasive evidence that they weoeauthorized They note that to qualify for their corrections
officer positions, they had to demonstrate miehcy in the use of firearmsSeePls! SUMF {

7; see alsdEx. E3, Job Description DC-007-09, ECF No. 55&. E4, Job Description DC-
007-09, ECF No. 55-8They also explain that, as DCDOC officers, they received “extensive”
pre-service firearms trainingFurthermore, throughout their respective tenures, they were each
tested and qualified annually or semi-annually in the use of a pistol, a shotgun, and an M-14
semtautomatic rifle. SeePIs.” SUMF 11 3, 7. And they were autized to carry firearms in
responding to escapes and escorting prisorigesPIls.” SUMF ' 2429, 32-34. As the above
analysis of “statutory powers of arrest” demonstrates, the question of whetia Plaintiffs

had authority to carry a weapon does necessarily turn on whether Plaintiffs exercised that
authority.
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& Standards Bd.No. 15 C 10265, 2018 WL 572708 (N.D. Ill. Jan. 26, 2R1&he Court rejects
the District's argument that Plaintiffs must prove that they have photographtificdion that
satisfies subsection (d) before the Court aamigtheir motion for summary judgment.

First, such a determination is a logical extension of the Ciscrgisoning iuberry 1.

In its prior opinion, the Circuit explicitly rejected the notion that Plaintiffs mightK‘ltne
[LEOSA] right until theyobtain the subsection (d)(B) firearms certification.”Duberry |, 824
F.3d at 1055. In the Circuit’s view, “the firearm certification requirement doedefioe the

right itself but is rather a precondition to the exercise of [the LEOSAI.tidd. The District
appears to offer a different version of this argument, asserting that Pamti$t prove that they
meet other preconditions for exercising LEOSA rights before they can beedetmalified

retired law enforcement officers” to whom Congressfened LEOSA rights.SeeDef.’s Mem.

at 44-45. This Court thinks thgyst as the firearm certification did not define the LEOSA right,
the possession of a photographic identificatlwat isrequired to exercise the right does not
define theLEOSA right. Other district courthavereached a different conclusion. But, of
course, those courts were not bound by or acting in light of binding precedent from a higher
court. Indeed, both of the district court opinions that the District cites reject®d@h€ircuit’s
reasoning irDuberry . SeeBurban 2018 WL 1493177at*7-8; Henrichs 2018 WL 572708,
at*s.

Second, Plaintiffs note explicitly that they have not asked this Court to acdregser
they have identification that satisfies the requirements of subsectio8ddpls. Mem. at4-5.
And the Court accepts Plaintiffs’ representations about the scope of theiagum@f.
Caterpillar Inc. v. Williams482 U.S. 386, 395 (1987) (observihagtplaintiffs are the “masters

of the complaint”). The Court agrees that whether notPlaintiffs have sufficient identification
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is irrelevant for purposes of determining whether they haveenttin satutory preconditions to
be considered “qualified retired law enforcement officers.” The Court caeshdt each of the

relevantdisputed requirements is met and that Plaintiffs are entitled to summary judgment.

V. CONCLUSION
For the foregoing reasorBlaintiffs’ motion for summary judgment (ECF No. 55) is
GRANTED, and the District of Columbia’s motion for summary judgment (ECF Rpis5
DENIED. An Order consistent with this Memorandum Opinion is seplyrated

contemporaneously issued.

Dated: June 7, 2018 RUDOLPH CONTRERAS
United States District Judge

8 This Court does not conclude that Plaintiffs are unalterably “qualifiedddgive
enforcement officers” for purposes of LEOSAhis is becauseose of the statutory
preconditions fofqualified retired law enforcement officers” are mutatiearacteristics For
example, no court could accurately declare on the basis of motions and respahsesrfites
prior that a retired officer certainly is not “under the influentalcohol or another intoxicating
or hallucinatory drug or substanc&ich that he meets the requiremeitsubsection (c)(7).
Instead, this Court onlgoncludes that Plaintiffs meet thequirements listed in subsection
(c)(1)H3). Specifically, Plaintiffeachseparatd from service in good standing with a public
agency as a law enforcemeafticer; before such separation, they each were authorized to
engage in or supervise the incarceration of persons and they had statutory pawwest;cnd
before separation, the@ach served as a law enforcement officer for an aggregate of 10 years or
more.
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