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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMIL RAHIM,

Petitioner,
V. Civil Action No. 14-1262 (JEB)
U.S. PAROLE COMMISSION,

Respondent.

MEMORANDUM OPINION

While incarceratedor violating the conditions dfis supervised releaségamil Rahim
filed this pro se Petition for a Writ of Habeas Corpu$he potpourri of challengelse raisesnay
be groupednto twodistinctcategories Hrst, he questions the authority of tbaited States
ParoleCommissiorto revoke his supervised release and denouhegsrocedures employéy
the Commissioin deening him in violation Second, hattacks his original sentencing
pointing to alleged defects in the trial court’s colloquy and his counsel'sseation. Fiding
some ofRahinis challenges unconvincing and lacking jurisdiction to consider the others, the
Court will deny the Petition.
l. Background

On March 12, 200&etitionerwas sentenced iD.C. Superior Court Case No. 2006-
CF2-3222 to 30 months’ imprisonment, followed by a fix@ar term of supervised release, for
attempted distribution of cocain&eeOpp., Exh. 1 (BOP Sentence Monitoring Computation
Data) at 910. On that same day, he was sentenced in D.C. Superior Court Case NGF2007-
109 to a consecutive 14-month term of imprisonment, followed by a two-year term of segervi

release, for carrying a pistol without a license and unlawful possessidinezran. Seeid. at
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11. Rahim was released from prison on April 2, 2010, to begin his aggregayediverm of
supervised releasé&eeid. at 1315; Opp., Exh. 2 (Warrant Application) at 1.

Nearly four years later,,oMarch 6, 2014, the United States Parole Commission issued a
warrant for Petitioner’s arrest, charging him with violating the terms of hisseel@afailing to
both submit to drug testing and to report to his supervising officer as dir&ellVarrant App.
at 1-2. Rahim was arrestedree weeks lategn March 28.SeeOpp., Exh. 3 (Short Intervention
for Success Worksheet) at 2.

In lieu of a revocation hearing, Rahim applied to participate in the Commission’s Short
Intervention for Success (“SIS”) Prograr8eeDef. Supp. Exh. XSIS Application) SIS is a
pilot program aimed at “drug intervention overimearceration fodrugrelated violations of

supervised releaseJenkins v. United States, No. 14-660, 2014 WL 5784084, at *1 (D.D.C.

Nov. 5, 2014). To qualify for the programyeleasee must admit to the alleged violations and
waive certain rights. Sead. In exchange, thEommission agrees to impose a sentence of no
more than eight months of incarceration, in additionnewaperiod of supervised release within
the maximum authorized term for the underlying offerSeeid.

In his SIS application, accordinglRahim “acept[ed] responsibility for the violations of
supervision alleged against [him]” and “agree[d] to waive] [fagocation hearing SIS App. at
2. He further indicated his understandihgt ifthe Commissioapprovechis applicationit
would issue a Notice of Action setting forth a new sentence withiagreeduponparameters.
Seeid. at 3. As a prerequisite of participating BIS, Petitionerwaived the right to appeahy
suchdetermination Seeid. He could howeveryequest tat the Commissiohamend its

decisiori should he believéhat it (1)“erred in determininghis] release date (2) “included



special conditions of supervised reletss are not supported by [his] backgrounat” (3)
“erred in applying the rules regarding forfeiture of time on pardi@.”

Following an SIS hearing, the Commission approved his application and imposed a three-
month term of imprisonment, to be followed by a 57-month term of supervised ref=eRS
Worksheet at-3l. On June 23, 2014, four days prior to the expiration of his prisonRexinm
filed this Petitionseeking habeas relief. He has since been rel¢aseslterm of supervision
and, according to the Court Services and Offender Supervision Agencyesides in the
District of Columbia. SeeOpp. at 3;.id, Exh. 5 (Certificate of Supervised Release)

1. Analysis

District of Columbiaprisoners, like any others, are entitled to habeas relief if they
establish that their “custody [is] in violation of the Constitution or lawseatigs of the United
States ....” 28 U.S.C. § 2241(c)(3). While Rahim is no longer physically confined, this does
not itself defeat his Petitigime is deemed “in custody” so long as he remains on supervised

release._SeBanks v. Gonzales, 496 F. Supp. 2d 146, 149 (D.D.C. 268&)ls@ones v.

Cunningham, 371 U.S. 236, 243 (1963) (holding that a parolee is considéredsitody’ . . .

within the meaning of the habeas corpus stajuiedylor v. U.S. Parole Comm’n, 860 F. Supp.

2d 13, 15 (D.D.C. 2012) (“Supervised release is considered the functional equivalent of
parole.”).

Petitioner’sattack on his current supervisory status is two-prongkdraiseprocedural
and jurisdictional objections to tharoleCommission’s revocation of fisupervised release,
and heclaimserror by both thérial court andhis trial counsel in connection with the original

2008 sentencing. The Court considers each category in turn.



A. Commission Revocation Proceedings

Rahimmarshalsa bevy of challenges to the Commission’s revocation of his term of
supervised release. Although Ristition issomewhat difficult to parsée seeminglycontends
that (1) the @mmissionacksthe generahuthority to modify or revoke superviseglease
status; (2}he violation warrant issued by the Commisdexkedprobable cause; (3henewly
imposed supervisexkleasderm of 57 months is impermissibly excessive; andhd)
Commissiorunlawfully deprivedhim of afull and fairrevocation hearingSeePet. at 56. He
also vaguely alludes @ violation of the Ex Postdeto Clause Seeid. at 5. Consideration of
the merits oimost ofRahim’sclaims is precluded, however, by his own waiver.

As a condition of participating in SI8gtitioneraffirmatively surrenderedeveral
opportunities to challenge the Commission’s authority and procedures. Although he now
criticizesthe lackof revocation hearindje explicitly waived his right teucha hearing in his
SIS application.SeeSIS App. at 2 (“I . . . accept responsibility for the violations of supervision
alleged against me and agree to waive my revocation hearimtat).he not opted to forgo that
opportunity,Rahimcould have raised the objections he now seeks to bring before this Court.

SeeJohnson v. United States, 2009 WL 27406832 (M.D.N.C. 2009) (“[A] parole revocation

is a parolees opportunity to have his claims heard by the Parole Commissidn $)milar
fashion, heexpressly waived higght tochallengeghe Commission’siltimaterevocation
determinatiorthroughan appeato the National Appeals Boar&eeSIS App. at 3; 28 C.F.R. 88§
2.105(g); 2.26.

Nor were these waivers foaught. Petitionerdeliberatelyopted to relinquisithese
opportunities to bring hislaimsin exchange fothe benefits that attend participation in SIE.
other words, & received precisely what he bargained floe Commissiosentenced him to less

than eight months of imprisonment and a term of supervised release within theumaxim
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authorized for his underlying offense of convictiddeeD.C. Code 88 4804.01(a)(2)(A)
(prescribingthirty-year statutory maximum fattempted distribution of cocaine); 24-
403.01(b)(2)(A) (authorizing fivgrear term of supervised release where “maximum térm o
imprisonment authorized for the offense is 25 years or moR&himcannot circumvent the
bargain he strucky now seeking habeas relieGeeJohnson, 2009 WL 2740683, at *2 (holding
that parolee’s waiver of revocation hearing precluded habeas rel/l@g/claims)Jenkins,
2014 WL 5784084, at *g[Petitioner] may not sidestep his waiver of the right to appeal the
merits of the Parole Commissiandecision by bringing this habeas action instgad

Even if he had not expressly waived his right to assert ttiases, Petitioner would still
be out of luck. This is because an individonaist have exhausted administrative remedies
before this Court may entertain a habeas petition challenging thesactithe CommissianSee
Fuller v. Rich, 11 F.3d 61, 62 (5th Cir. 1994) (“A prisoner challenging a Parole Commission
decision is required to exhaust his administrative remedies before seekeashelief.”);
Jenkins, 2014 WL 5784084, at t&ating thatailure to exhaust administrative remedies
“precludes bringing a habeas petition to challenge the Parole Commissicsismlg; King v.
Hasty 154 F.Supp. 2d 396, 400 (E.D.N.Y. 2001) (“A petitioner must exhaust all available
administrative remedies lmek filing a petition for habeas corpus relief, including in the parole
context.”). Requiring such exhaustiamls the judiciary, as it: (1) perméscomplete factual
recordto be developed?2) affordsthe agency an opportunity to corréstown errorsand (3)
“conserves the coud’time by foreclosing the possibility thée relief applied fomay be
granted at the administrative levelCruzv. Clark, 684 F. Supp. 1335, 1337 (E.D. Va. 1988)

(citing Chua Han Mow v. United States, 730 F.2d 1308, 1918Cir.1984)). In light of




Rahim’suncontested failure to seek recourse through administrative channels, theyrobjos
claims against the Commission aggried as a matter of exhaustioraddition to waiver.

Yet Rahim’sfirst challenge-to the Commission’authority in connection with
supervised releaseis arguably sufficiently fundamental to the revocatmmaceedingshatit
cannot bevaivedor held tothe requiremetof exhaustion The Court will thugreat withit on
the merits. In the course of abolishing the former D.C. Board of Parole, the 1997 D.C.
Revitalization Actbestowed upotheU.S. Parole Commission supervisory authority over all
D.C. Code felony offenders who committed their crimes after August 5, Z&8$National
Capital Revitalization and SeGovernment Improvement Act of 1997, Pub. L. No. 105-33, 111
Stat. 712, 745D.C. Code 8 24-133(c)(2) (providing that supervised releasees are “subject to the
authority of the United States Parole Commission until complefitime term of supervised
release”)id. § 24-403.01(b)(6) (“Offenders on supervised release shall be subject to the
authority of the United States Parole Commission until completion of the term o¥isege

release.”)Foster v. Wainwright820 F.Supp. 2d 36, 38-39 (D.D.C. 2011). The authority vested

in the Commission by the Act includethé authority both to revoke supervised release and
return a releasee to custody, as well as to impose a new term of supervised rédeaag fub
release from cuetly.” Taylor, 860F. Supp. 2d at 16Gee als@8 C.F.R. § 2.218(b)The
Commission’sassertion ofurisdiction overRahim— who committed his crimes in 2006 and
2007 —was, therefore plainly proper as a statutory matter.

Rahim alleges, however, thaketdelegation of such authority to the Commission
infringes on separation of poweand allows the Commission to act “in the capacity of an Article
[l Judge.” Pet. at%. This claim is a non-starter. The Commission possesses no authority to

impose a prison sentence upon conviction of a crime; that authoritgoésisvith the Supgor



Court of the District of ColumbiaSeeD.C. Code 8§ 11-923(() (granting jurisdiction to
Superior Court over any criminal case under District of Columbia law). rissliction instead
extends only téhe executiorof a judicially imposed sentencedhat is, todeterminations

pertaining to parole and supervised relegeeSmallwood v. U.S. Parole Comm'n, 777 F.

Supp. 2d 148, 150 (D.D.C. 2011). Such proceedings are not part of a criminal prosecution, but
ratherentirely separate administrative tteas “at which the parolee does not possess the same

rights as a criminal defendant at triaSeeid. (citing Morrissey v. Brewer, 408 U.S. 471, 480

(1972), and quoting Maddox v. Elzie, 238 F.3d 437, 445 (D.C. Cir. 20013trict courts in this

Circuit haveaccordingly unanimously recognized that the Commission’s exercise of its
supervisory authority does not usurp the judicial function or offend the doctrine of separation of

powers. SeeMorrison v. U.S. Parole Comm’n, No. 13-1643, 2014 WL 4678566, at *2 (D.D.C.

Sept. 18, 2014)Taylor, 860 F. Supp. 2dt 16, Smallwood 777 F. Supp. 2dt 150 (collecing
cases).Rahim presents no grounds for departure from this consensus.

B. Original Sentence

Petitioner’s second sef claims relate back to the 2008 Superior Coprbceedingsn
which he was sentencéal his underlying offenses. According to Rahim, both of his sentencing
judges “impermissibly . . . delegated” authority over his term of supervikskecto the
Commission, without his knowledge and without explaining the “nature and consequences” of
supervised releasé&eePet. at 5. He further asserts that his defeasasel was ineffective for
failing to object to this purported delegation of author®egeid. at 6. Ordinarily, a prisoner in
custody pursuant to the judgment of a State court may challenge theylefjalg conviction
and sentence in feder@urt under 28 U.S.C. § 2254. In this case, however, the Court lacks

jurisdiction to entertain such a petition.



Under D.C. Code § 23-110(a), “[a] prisoner in custody under sentence of the Superior
Court claiming the right to be released upon the ground that . . . the sentence is . . . subject to
collateral attack, may move the court to vacate, set aside, or correct the senteregetalA f
court cannot entertain such a petition “if it appears that the applicant hasdaiatte a motion
for relief under thisection . . . unless it also appears that the remedy by motion is inadequate or
ineffective to test the legality of his detentiorid. § 23-110(g). In other words, “a District of
Columbia prisoner seeking to collaterally attack his sentence must do so by makien i

sentencing cour the Superior Court — pursuant to D.C. Code 8 23-110.” Byrd v. Henderson,

119 F.3d 34, 36 (D.C. Cir. 1997) (emphasis added). “[W]hen Congress enacted section 23-110 .
. ., it sought to vest the Superior Court with exielegurisdiction over most collateral

challenges by prisoners sentenced in that coMiilliams v. Martinez 586 F.3d 995, 1000

(D.C. Cir. 2009)see als@wain v. Pressley, 430 U.S. 372, 377-78 (1977) (finding parallel

between changes introduced to fedidéabeas process by 28 U.S.C. § 2255 and new post-
conviction procedure envisaged by Congress whenatteds 23-110). The only way Rahim
could bring his Petition in this Court is if he could show that § 23-110 were somehow

“inadequate oineffective to test the legality of his detentionGatrris v. Lindsay, 794 F.2d

722,726 (D.C. Cir. 1986).
Petitioner has not even attempted to make that showing. Both types of claims he brings
here—i.e, that the trial court’sentencingolloquy wasnsufficient and that his trial counsel

was ineffective- are routinely brought pursuant to § 23-18&e, e.g Bradley v. United States,

881 A.2d 640, 647 (D.C. 2005) (affirming denial of § 23-110 motion alleging court error during

plea proceeding andeffective assistance of trial couns&ju v. United States, 798 A.2d 1083,

1091-92 (D.C. 2002) (affirming denial of 8§ 230 motion alleging error by trial court in



imposing consecutive sentences and ineffective assistance of trial coutael); Bnited

States 791 A.2d 52, 53 (D.C. 2002) (affirming denial of 8 B3 motion alleging illegal
sentencing by trial court and ineffective assistance of counsel). Argpallender that section is,
therefore, not “inadequate or ineffective to test the lggadf his conviction. SeeWhoie v.

Warden, Butner Fed. Med. Ctr., 891 F. Supp. 2d 2, 3 (D.D.C. 2GHB2)is 794 F.2d at 727 (“It

is the inefficacy of the remedy, not a personal inability to utilize it, that is detdiveihaf
whether the § 23-110 press is “inadequate or ineffective.”).

Because Rahim did not avail himself of this remedy, and because he has failed to show
that it is inadequate to address dligectionsto hisoriginal sentencinghis Court lacks
jurisdiction to consider the merits thfose claims.SeeMartinez 586 F.3d at 998 (Section 23-
110(g) “divests federal courts of jurisdiction to hear habeas petitions by prisdrecould
have raised viable claims pursuant to § 23-110(aJ.RHese challengesherefore, faibs well.
1. Conclusion

For the reasons articulated herein, the Court will deny the Petition. An Ordestenhsi
with this Opinion shall issue this day.

Isl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: January 7, 2015




