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GRANTING SIEMENS'SMOTION TO INTERVENE; GRANTING DR. WAIGEL 'S

MOTION TO INTERVENE

[. INTRODUCTION

In this Freedom of Information ActFOIA”) lawsuit, Plaintiff L00Reporters LLC

(“100Reporters) seeks to compel the United States Department of JuSBE2]) to produce

six categories of information related to the compliance monitoring progstablished by

Siemens AktiengesellschaftSiemeny) in connection withits plea agreemesain 2008for

violations of the Foreign Corrupt Practices AGECPA’). Now before the Court are separate

motions to intervene filed by Siemens and Dr. Theo Waidml. (Waigel or the “Monitor”),

who served for four years as the independent corporate compliance monitor to Siemens

following resolution of the FCPMvestigation For the reasorset forthbelow, the Court will

grant both motions to intervene.
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[I. BACKGROUND
A. The Siemens Monitorship

In Decembe008, Siemens entered into a plea agreement with the DOJ and a consent
decree with thé).S. Securities and Exchange CommissioBEC') to resolve criminal and civil
allegations that Siemeiasdthree of its subsidiaries committed certain violasiof the FCPA.
SeeNotice RegardingCorporateMonitorship,United States/. Siemens Aktiengesellschafb.
08-367 (D.D.C. Dec. 18, 2012), ECF No. 23 (“MonitorsNitice’), at 11 14; PleaAgreament,
id., (D.D.C. Dec.15, 2008), ECF No. 14 Plea Agreemeiy; Consenbf DefendntSiemers,
SECv. Siemens Aktiengesellschadb. 08-2167 (D.D.C. Dec. 12, 2008), ECF No. 1-3
(“Consent”). As required by those agreements, Siemens enBagéthigelto serveas the
independent corporate monitdgee e.g, Plea Agreement  12; Cons&§m® The DOJ regired
that the Monitor evaluate

the effectiveness of the internal controls, redogdping and financial reporting

policies and procedures of Siemens as they relate to Sigsjensrent and

ongoing compance with... provisions of the FCPA and other applicable anti-

corruption laws ... and take such reasonable steps as, in his or her view, may be
necessary to fulfill the foregoing mandate.

MonitorshipNotice 6; Statement of Offense as to Defendant Siem&ttach 2, United States
v. Siemens Aktiengesellsch&fp. 08-367 (D.D.C. Dec. 15, 2008), ECF No. 1Stétement of
Offenség), at 1L

In furtherance of the Monitas’mandatethe DOJ required that Siemens provide the
Monitor with broadaccess to Siemengienfidential and commercialgensitive informaon,
documents, and recordSeeStatement of Offensg 2. The DOJalsoexpressly authorized
Siemens to share privileged information with the Monitor subject to avadrer arrangement.
See id Similarly, Siemens was obligated to ensure that the Monitor could inspect adinelev

documents, conduct on-site observationSiefnens’dnternal controls and internal audit



procedures, mestith and interview employees, officers, and directors, aatiae and test
Siemens’sompliance programs and controSee idf 7.

Further, the settlement agreements directed the Monitor to conduct an initial ofview
Siemens’santicorruption compliance program and to prepare an initial report, followed by up to
three subsequent reviews and repo8iee idJ 3. The agreements required that each report
“set[] forth the Monitor’'s assessment and mak[e] recommendations reasonafphedds
improve the effectiveness of Siemensigpgram for ensuring complia@evith the anti
corruption laws.”ld. 1 4. At the conclusion of each follow-up review, the Morgiep was
required to “certify whether the compliance program of Siemens, including itsgsadind
procedures, [was] reasonably designed and implemented to detect and preveémnyiwittin
Siemens of the antiorruption laws.”Id. { 6. Finally, the agreements directed the Monitor to
provide regular communications to the DOJ and the SEC by reqthengonitorto submit a
work plan to the agencies for comment prior to each rewewd. 3, to provide¢he agencies
with the Monitors written reports following completiaf each reviewsee d. 1 4, and toeport
any improper activities or violations of law discovered during the monitorSe@.d. 1 8.

Although the peaagreement contemplated a feygar term for the monitorshighe
agreemenalsoprovided that the term could be shortened or lengthened at the discretion of the
DOJ. See id 6. Ater four yearsthe DOJ authorized the terminati of the monitorship,
concluding that Siemens hasitisfied its obligations under the plea agreement with respect to
the corporate compliance monitorship.” Monitorship Notice 1 11. Déspecifically
determined that Siemens had granted the Monitor broad access to its documents, angjec
employees:

Over the course of those four years, the Monitor conductesit®r remote
reviews of Siemens’[Sctivities in 20 countries; conducted limited or issue



specific reviews in or relating to an additional 19 countries; reviewed over 51,000
documents...; conducted interviews of or meetings with 2,300 Siemens

employees; observed over 180 regularly scheduled company events; and spent the
equivalent of over 3,000 auditor days conducting financial studies stimtite

Id. 1 7. Indeed, the Monitor had incorporated this information into, among other thiafysyr
annual reports that the Monitor submitted to the DOJ, wiédtribedSiemens’onfidential
business information and contained detailed findings and recommendations relatmgnhber
of topics, including third-party risks, financial controls, &dmens’ssompliance policies and
programs.Seed. 1 79.
B. 100Reporters’FOIA Request

By letter dated Jyl23, 2013, 100Reporters, a rfot-profit news media organization
submitted a BIA request to the DOJ seekiafj records relating to the Siemens plea agreement
and monitorship.SeeCompl. {1 18-19. The DOJ denits request on thbasisthat the
materialsLOOReporters soughtereexempt from disclosure under FOIA Exemption 7@ee
id. T 21, and the DOJ later affirméd denial in response to 100Reportaappeal. See id § 23.
Thus, on July 24, 2014, 100Reporteosnmencedhe instantawsuitagainst the DOJ seeking to
compel the production of sepecificcategories of information relating to tBeemens plea
agreement anchonitorship, including the four annual repdtiatthe Monitor submitted to the
DOJduring the course of the monitorshiee id | 22.

C. Motions To Intervene

The DOJ did not notify Siemens or the MonitegardinglOOReportersFOIA request
during the pendency ole proceedings before the agen8geSiemens’dMotion to Intervene 4;
Monitor’'s Motion to Intervene 5. Instead, Sieménst became aware dhe FOIA request
when it learned of 100Reportetatvsuiton October 1, 2014eceSiemens’dMotion to Intervene

4, and the Monitor became aware of the FOIA requeficiaberl5, 2014, when thBOJ



contactedhe Monitor’s counseby telephoneto provide noticeof the FOIA requestandcivil

action SeeMonitor’'s Motion to Intervene 5. On October 20, 2014, Siemens and the Monitor
each filed anotionto intervenan the lawsuitasa matter ofight under Fedeldule of Civil
Procedure 24(a)r, alternatively, to intervene under Rule 24¢ly)ermissive intervention

standard.

[ll. ANALYSIS: INTERVENTION AS OF RIGHT
“The right of intervertion conferred by Rule 24 implements the basic jurisprudential

assunption that the irdrest ofjusticeis best sered wherall parties with a real ska in a
controversyareaffordedan opportunity to be heardModgson v. United Mine Workers of
Am,473 F.2d 118, 130 (D.C. Cir. 1972pecifically, Rule 24(aprovidesthat

[u]pon timely application anyone shall be perndtte intervene in an action ...

when the applicant claims an interest relating to the property or transactwn whi

is the subject of the action and the applicant is so situated that the disposition of

the action may as a practical matter impair or impede the appéiceility to

protect that interest, unless the applicammterest is adequately represented by
existing parties.

As the D.C. Circuit has explainetheright to intervene under Rule 24(a) dependshen
applicants ability to satisfy four factors: (1) the timeliness of the motmimtervene(2)

whether the applicant claims an interest relating to the property or trandhetiis the subject
of the action; (3) whether the applicant is so situated that the disposition of dreraai as a
practical matter impair ampede the applicarg ability to protect that interest; and (4) whether
the applicaris interest is adequately represented by existing paeg-und for Animals, Inc.
v. Norton 322 F.3d 728, 731 (D.C. Cir. 200@)tations omitted)see also Jones v. Prince
George’s Cnty., Md.348 F.3d 1014, 1017 (D.C. Cir. 2003) (listing the four elements of Rule

24(a) as'timeliness, interest, impairment of interest, and adequacy of represeiitalion



addition, an applicant seeking to intervene as of righeuRdlle 24(ajnustposseséirticle Il
standing to participate in the lawsuBeelones 348 F.3d at 101 Fund for Animals322 F.3d
at 731-32.The Court addresses each of these issues below.
A. Timeliness

The timeliness of a motion to intervemeist “be judged in consideration of all the
circumstances. Smoke v. Nortqr252 F.3d 468, 471 (D.C. Cir. 2001) (quotldgited States v.
AT&T, 642 F.2d 1285, 1295 (D.Cir. 1980). “Though the time elapsed since the inception of
the suit is relevant, measuring the length of time passed is not in itself the deternbastive
because [courts] do not require timeliness for its own saRedne v. Leonhar741 F.3d 147,
151 (D.C. Cir. 2014) (internal citations, quotations, and alterations omittetedd, the
requirement of timeliness is aimed primarily at preventing potential interveoansunduly
disrupting litigation, to the unfair detriment of the existing partidd. (citations omitted).
“Thus, even where a would-be intervenor could have intervened sooner, in asses$imgssrae
court must weigh whether any delay in seeking intervention unfairly disadedrttag original
parties: Id. (internal citations, quotations, and alterations omitted).

1. Siemens

Siemendiled its motion to intervee on October 20, 2014, which was just a few weeks
after itfirst learned of 100Reporters’ lawsuit against the DSdeSiemens’dviotion to
Intervene 6. Further, though 100Reporters’ complaint was filed on July 24, 2014, three months
before Siemens’motion, the DOJ did not submit its first responsive pleading until October 14,
2014, whichwasonly days before Siemens filed its motidbeegenerallyDOJ s Answer To
date, no substantive progrdsssoccurred irthis action and the Court finds thatlowing

Siemens to intervene at this time would not unduly disrupt the litigation or pose an unfair



detriment to the existing partieSeeRoane 741 F.3d at 151. Indeed, this Court routirtedg
heldthat intervention applications are timeifena party seeks to intervene under
circumstancesimilarto those hereSee, e.gNavistar, Inc. v. Jackse®40 F. Supp. 2d 357,
361 (D.D.C. 2012) (finding intervention application timaligenit was filed“less than two
weeks after Defendants filed theesponsive pleadings, and before any discovery or substantive
progress had been made in the tgs&ppleton VFDA, 310 F. Supp. 2d 194, 197 (D.D.C. 2004)
(“Appleton IT) (finding intervention applicationsmely whenthey werefiled within two months
of the agencyotifying the intervenors about the law3uithe Court therefore finds that
Siemens’snotionto intervenavas timely.
2. The Monitor
Like Siemens, the Monitor filed his motion to intervene on October 20, 2014, which was
just a few days aftdyoth when he learned of 100Reporters’ lawsuit against the DOdtserd
the DOJ filed its first responsive pleadingee Monitor’s Motion to Intervene 7. Accordingly,
the Court finds that the Monit@imotionto intervene was timely for the same reasons that
Siemens’snotion was timely
B. Interests
Rule 24(a) requires that a prospective intervenuust demonstrate a legally protected
interest in the actioh. SEC v. Prudential Sec. Ind36 F.3d 153, 156 (D.C. Cir. 1998). This
“test operates in large part apeactical guidé,with the aim of disposing of disputes with as
many concerned parties as may be compatible with efficiency and due groséstearth
Guardians v. Salazal72 F.R.D. 4, 12-13 (D.D.C. 2010) (quotidgited States v. Morter730

F. Supp. 2d 11, 15-16 (D.D.C. Aug. 4, 2010)).



1. Siemens

The Court finds, and 100Reporters does not disthaeSiemengossesses clear
interest in the subject of this action because 100Reportersdueessted thahe DOJrelease
materials relahg to theSiemensnonitorship thavery likely containSiemens’sonfidential and
proprietary information, including sensitive commercial information aBaermens’s
compliance programs, business operations, and internal corbed€ompl. I 22Siemens’s
Motion to Intervene &-. Indeed, peventing the disclosure of commerciadlgnsitive and
confidential informations a wellestablished interest sufficient to justifiterventionunder Rule
24(a). See, e.gPub. Citizen Health Research GrpFDA, 185 F.3d 898, 900 (D.C. Cir. 1999)
(when plaintiff filed FOIA request to the FDA seeking documents relatingandoned drug
applications, corporation that had submitted five such drug applications was allowenenat
because applications potentially contained confidential commercial inform@abtected by
FOIA Exemption 4)Appleton 1| 310 F. Supp. 2d at 197 (intervenor-companies whose new drug
applications to the FDA allegedly contained trade secrets and confidentiatatifom had
interest in FOA lawsuitseeking release ofaterials from th&DA’s reviewof those
applications)Airline Pilots As&, Int'l. v. U.S. Postal SeryNo. 03ev-2384, 2004 WL
5050900, at *1, 3 (D.D.C. June 24, 2004) (FedEx permitted to intewleeieFOIA request to
U.S. Postal Service soughtlease of FedEx confidential commerciandfinancial information
potentiallyprotected under FOIA Exemption 4ge alsdMinute OrderPub. Citizen v. U.S.
Dept of Health and Human SeryfNo. 11ev-1681(D.D.C. Nov. 18, 2011fgranting Pfizers
unopposed motion to intervene whaaintiff’s FOIA requessought documents containing
Pfizer s commercial information, including information about its sales activities, custcsnelrs,

compliance program, and it was important to Pfeeommercial and compliance activities that



thisinformation remaird confidential). e Court therefore concludes that Siemens has a
proper interest in this action
2. The Monitor

The Monitor asserts that he has a protectaibddzest inthe subject othis actionbecause
100Reporters seeks the disclosure of re@ortsother materials that weaiathored byhe
Monitor during the Siemens monitorship and submittigtéimto the DOJ and the SEC under
the terms of the settlement agreements,ianarn, thesedocuments “contain highly confidential
information relating t&Siemens’dinancial controls, compliance policies and procedures, and
business operationsyhich potentially iorotected byOIA Exemptiond. SeeMonitor’'s
Motion to Intervene 8. The Mdaor also asserts thathensubmittingthe reports anchaking
related communications with the Dhkasked thédOJ to preserve theonfidentialityof the
documents, andt‘is only by protecting these materials from disclosure that the Monitor could
ensure that it would have unfettered acce&iémens’sensitive information and to
communicate the Monitor’s findings in detail to the DOJ and the SKEC.”

In response, 100Reporters disputesvalidity of theMonitor's Rule 24(a)interest as
part ofthe plaintiffs broaderargument that the Monitor has not suffered an injury suffi¢ent
Article 11l standing Courts in this circuit generally treat the standing analysis for intervention as
of right as equivalent toedermining whether the intervenioas & legally protectetlinterest
under Rule 24(a)See, e.gJones 348 F.3chat 1018 (“Article 111’s*gloss on Rule 24 requires an
intervenor to have a ‘legally protectabieterest. (quoting S. Christian Leadership Conference
v. Kelley 747 F.2d 777, 779 (D.C. Cir. 1984)\ildEarth Guardians272 F.R.D. at 13 n.5
(“[W]hen a putative intervenor has lagally protectetinterest under Rule 24(a), it will also

meet constitutional standing requirements, and versd (citations omitted) see als Roeder



v. Islamic Republic of Irar333 F.3d 228, 233 (D.C. Cir. 2003) (“With respect to intervention as
of right in the district court, the matter of standing may be purely acad@nBecause these
issues overlap significantly, the Court finds it appropriate to addexe§ 00Reporters’

argumeng about the Monitos lack of arArticle Il injury insofar as those arguments also touch
upon the Rule 24(ahterestanalysis.

Specifically, h opposition to the Monitor's motion to intervene, 100Repsraegues that
futuredisclosureof the requested materiadsll not injure the Monitor’'sgenerainterestin being
“the Monitor” because the monitorship ended in 20%2ePI.’s Mem. Opmn Motions to
Intervene 13. In addition, 100Reportetgygestshatthe Monitorasserts a generalized and
abstract injury because baimsonly that disclosure would injure futucempliance monitors at
large by failing to protect the confidentiality of their official reports and comeations with
government agenciesSee id Finally, 100Reporterassertshatthe Monitorcannot create a
private interest under FOIA Exemption 5 — which authorizes the withholdimgesfagency or
intra-agency documentincludingagency records containing comments soliciteth
nongowernmental partiesee McKinley v. Bd. of Governors of Fed. Reserve &/8.F.3d 331,
335-36 (D.C. Cir. 2011) (discussing 5 U.S.C. 8§ 552(b)(59r-FOIA Exemption 7(A — which
applies to “records or information compiled for law enforcement purposes,” 5 U.S.C. § 552(b)(7)
— because thedevo Exemptions were intended &stablishprotectable interests only for the
government, not for private individuals working outside the government like the MoSker.
Pl’s Mem. Opp’n Motions to Intervene 14-16.

Despite100Reporterstriticism, the Court is satisfied that the Monitor has@per
interest inthe subject of this action. Indeed, this Court routitelsrecognized thathe

submitter of documents to a government agdras/a cognizabliaterestin mantainng the

10



confidentialityof those documents that is sufficient under Rule 24%&g, e.gPub. Citizen v.
U.S. Dep't of Health & Human Sery975 F. Supp. 2d 81, 91-92 (D.D.C. 20{Blizer allowed

to intervene when plaintiff sought disclosurePdizers annual reports, which Pfizeras

required to submit to theepartment of Health and Human Services as paomiplyingwith
settlement agreements arising from the alegff-label promotion of drugsAppleton I| 310 F.
Supp. 2d at 194applicant companies had interest in protecting trade secrets and confidential
information that might be contain@uthe companies’ new drug applicationghhe FDA when
FOIA requestor sought documents relatethe=DA’s review ofthoseapplications)Air Line
Pilots As&, Int’'l v. FAA 552 F. Supp. 811, 812 (D.D.C. 1982) (McDonnell Douglas allowed to
intervene when plaintiff sought records relating toRA&\'s certification ofan aircraft
manufactured by McDonnell Douglas, whénese FAArecords included McDonnell Douglas’
engineering drawings, change orders, flight test data, and narrative andrnatnse reports, all
of which were submitted to the FAA during the certification process).

This interesin confidentiality ofterarises at least in part thrdugOIA Exemption 4,
which protects againghedisclosure of trade secrets and commercial or financial information
obtained from a person and privileged or confidential.” 5 U.S.C. § 552(b)(5). Inddbt a
Monitor points out, 100Reporters makes no argument as to why Exemptighhot, at least
in theory, protect the confideality of the Monitots own reportsand communications with the
DOJ whichwere submittedby the Monitorto the agencys part of the Siemens monitorship and
in which there was mutualexpectation that thBOJwould keep the Monitor's documents
confidential. SeeMonitor’'s Reply Supp. Motion to Intervene 5,\@aterkeeper Alliance v..8.
Coast GuargdNo. CV 13-289, 2014 WL 5351410, at *15 (D.D.C. Sept. 29, 2014) (explaining

that FOIA intervenor “intervened here because it wanted to protect its own duswuand

11



prevent the exposure of trade secrets and confidential information that wouldt calsstantial
harm if released to the publignd then granting intervenarmotion for summary judgment to
withhold documents under Exemption 4). The Court, moreover, need not determine at this time
whether Exemption 4 actually dopseventthe release ahe Monitor’s reportsand
communications in order to find that the Monitor has an interest under Rule Z4(&ub.
Citizen Health Research Grp. v. FDKWo. CIV.A. 99-0177, 2000 WL 34262802, at *1-3
(D.D.C. Jan. 19, 2000) (applicgmermitted to intervene to protect alleged interest itetra
secrets and confahtial information, butiltimatelydenying in part intervenor’'s motion for
summary judgment to withhold certain categories of information under Exemption 4).
Furthermore, otside the FOIA litigation context, federal courgularlyhave
recognized preserving confidentiality as a sufficient interest underZi&), both when a
statutoryprivilege is at staker, more relevantlywhen there exists a general interest in
protectingthe confidentiality of information without relation to a specific statutory ri§ge,
e.g, SEC v. GoldstoneNo. CIV 12-0257, 2013 WL 6920854, at *28 (D.N.M. Dec. 13, 2013)
(allowing intervention as of right for applicant KPMG when, in underlying litigatdefendants
sought production of materials contaigitestimony by KPMG witnessgand KPMG claimed
that PCAOB Privilege prevented public disclosure of those materialsgithng KPMG an
opportunity to protect its interest ia privilege Congress creatg@dOberoi v. Telluride Asset
Mgmt. LLG No. 06-58, 2006 WL 2268455, at *1 (D. Minn. Aug. 8, 2006) (finding interest when
intervenor “has demonstrated that discovery of the requested inforriatawil litigation]
could potentially adversely affefts] interest in maintaining the confidentiality of ifrade
secrets and the nbtidential settlement agreeméptTorah Soft Ltd. v. DrosnjiNo. 00 CIV.

0676, 2001 WL 1425381, at *2 (S.D.N.Y. Nov. 14, 2001) (finding that applicant “John Doe” had

12



“established an interest in the subject matter of the cuactinti when he sought to prevent
disclosure during discovery in underlying litigation of a memorandum that pditentatained
his identity and otheallegedly”confidential informatiohabout him);Blum v. Schlegell50
F.R.D. 38, 39 (W.D.N.Y. 1993) (allowing intervention as of right by profedsoitfie limited
purpose of protecting her interest in the confidentiality of the information codtaine
[documents from the law school’s tenure review files] requested by plalatifig ...
discovery).

Indeed, though the confidentiality interest in somthete cases appears similar to the
personal privacynterest protected by FOIA Exemptionr-6 which permits the government to
withhold “personnel and medical files and similar files the disclosure mhwtould constitute
a clearly unwarraed invasion of personal privacy,” 5 U.S.C. § 552(b)(6) — 100Reporters does
not cite to any caseolding thatin a FOIA action, a Rule 24(a) interestist relatdo aspecific
personal privacy interesnumeratethy a FOIA Exemption Such a requirement would, in fact,
be putting the cart before the holsrause ruling on the merits of an interver®right to
withhold information under eertainFOIA Exemption clearly would be premature at this
embryonic stage ohe litigation.

Ratherthe Court finds that it is sufficient for purposes of Rule 24(a) that the Monitor has
an interest in maintaining the confidentialityro$ reportsand communicationgis the DOJ
indicated it would— whether under Exemption 4 or otherwise — and in turn, the Monitor
should have an opportunity to litigate the merits of his interest, including whethetetfest
actuallyis coveredby a FOIA Exemption, in a single proceeding involving all interested parties.
SeeWildearth Guardians272 F.R.Dat 12-13 (explaining that Rule 24(a)’interest

requirement operatéwith the aim of disposing of disputes with as many concerned pagies

13



may be compatiblaith efficiency and due procesgitation omitted))see also Forest
Guardians v. U.S. Depbf Interior, No. CIV-02-1003, 2004 WL 3426413, at *7-8 (D.N.M. Jan.
12, 2004) (finding interest under Rule 24¢adhout citing to specifi&-OIA Exemption when
applicant Livestock Associations argued that plairgiFOIA request sought the release of
information regarding the identity of participating financial institutions andeagde loan
amounts, which, if released, might jeopardizefih@ncial weltbeing of the associations
members antihave a chilling effeétby preventing members from obtaining necessary financing
in the future). The Court therefore finds that the Monitor has a direct and pergerestiin this
action®
C. Impairm ent Of Interests

In determining whether an applicaginterests will be impaired, courts in this circuit
look to the ‘practical consequencethat the applicant may suffer if intervention is deniSee
Natural ResDef. Council v. Costle561 F.2d 904, 909 (D.C. Cir. 197Am. Horse Prot. Ass'n,
Inc. v. Venemar00 F.R.D. 153, 158 (D.D.C. 2001(Qne such consequence thaguently
gualifies as impairment ishen the disclosuref materialdollowing the disposition of a FOIA

action“could impair the applicantsability to protect their trade secrets or confidential

! Because the Court finds that the Monitor has an interdsisiaction it does not

address 100Reporters’ separate argument that Exemptions 5 and 7(A) do not apply, & need t
Court address 100Reporters’ argument that the Monitor incorrectly attemptertooatga
generalized interest on behalfadf future compliance monitors. The Court points out, however,
that FOIA is a &sclosure statute, and the Government can voluntarily disclose information even
if that information ixovered by a FOIA ExemptiorSee Stone v. FBT27 F. Supp. 662, 666
(D.D.C. 1990) (“Whereas the FOIA specifies when agencies must disclosi@ agfidrmation,

the FOIA does not prevent agencies from voluntarily disclosing information thad woul
otherwise be covered by one of the statutory exemptions.” (diteegl Data Central, Inc. v.
U.S.Dep't of the Air Force566 F.2d 242, 258 (D.C. Cir. 1977)). Thus, if the Government
decides to voluntarily disclose materialsdthatdisclosure is not otherwise prohibited lay

(e.g., by the Trade Secrets Act or the Privacy Act), it is not dleara private party such as
Siemens or the Monitor could oppose disclosure.

14



information.” Appleton Il 310 F. Supp. 2d at 197. Indeadpairmentappearespecially
obviousin FOIA litigation because if the plaintiff succeedse public release of the requested
materialss bothimminent andrreversible Cf. Fund For Animals322 F.3cat 735 (finding
impairment in part becaustere is no question that the task of reestablishing the status quo if
the [plaintiff] succeeds in this case will be ditfitand burdensome”Bwan v. SEC96 F.3d
498, 500 (D.C. Cir. 1996) (“FOIA directs agencies to make infoanaavailable to the
public.’... Once records are released, nothing in FOIA prevents the requester fctosilgs
the information to anyone else. The statute contains no provisions requiring coalitgenti
agreements or similar conditiohginternal citation omitted)).
1. Siemens

Siemens argues that 100Reporsaeks materials provided to the DOJ during the
monitorship that contaiocommerciallysensitive information, the disclosure of which “would
result in significant harm to SiemehsSeeSiemens’Motion to Intervene 7 In addition,
Siemens provides that the Monit®reports catalog and describe in detail all aspects of
Siemens’sompliance pogram, and public disclosure of those details waunlokir Siemens’s
ability to detectand prevent compliance issues moving forward, waisbwould substanti&}
impair Siemens’snterests See idat 7-8. In response, 100Reporters does not challenge
Siemens’smpairment analysis. Regardless, the Court findsSheahens’snterests potentially
couldbe impaired if the materials sought by 100Reporters are rele@sedc.g, Pub. Citizen
975 F. Supp. 2d at 116-17 (disclosure of materials contaamtgxtensive, probingteview of
“confidential business stams and policies,as well as compang“internal structure and

operations,” would result in competitive harm to the comphdisclosed)Appleton 1} 310 F.

15



Supp. 2d at 197 [D]isclosuresresulting from the disposition of this action could impair the
applicants ability to protect their trade secrets or confidential informatjon.
2. The Monitor

The public release of the Moniterteportsaand relatedcommunicationslso mightimpair
the Monitor's interest in maintaining the confidentiality of thosaterialsfor the same reasons
thatpublicationmightimpair Siemens’snterest in confidentiality 100Reporters does not
challenge the Monités impairmentclaim, and the Court thus finds that the Monitor has satisfied
this requirement.

D. Adequate Representation Of Interests

The Supreme Court has explained thatadequate representatioequirement ofRule
24(a)]is satisfied if the applicant shows that representation of his intemagtbé inadequate;
and the burden of making that showing should be treated as minifmab¥ich v. United Mine
Workers 404 U.S. 528, 538 n.10 (1972ge also Fund for Animal822 F.3cht 735-36.
Similarly, the D.C. Circuit has described this requirement as “not oner@isidnd v. District
of Columbia 792 F.2d 179, 192 (D.C. Cir. 1986ge alsAT&T, 642 F.2d at 1293 (stating that
an applicant’ ordinarily should be allowed to intervene unless it is clear that the party will
provide adequate representation for the absénfgeoting 7A Charles Alan Wright & Arthur R.
Miller, Federal Practice and Procedure § 1909 (1st ed. 1972))).

Although the intervenor and the government entity involved in the litigation frdguent
may agree on a legal position or course of action, the D.C. Circuit nonethelesstafien [
concluded that governmental entities do not adequately represent the intersgisngf a
intervenors.” Fund for Animals322 F.3cdat 736. This igrimarily because thgovernment

entity s overarching “obligation is to represent the interests of the American peeapi&’the

16



intervenor’s obligation is to represent its own interekls. The divergence of interests,
moreoverjs especiallyevidentin FOIA litigation, where this Courhasrecognizedhatthe
“plaintiff’s interest liesn disclosure,'thegovernment entitg “interest lies in responding
appropriately to the plaintif§ request and the intervenos interest lieSin protecting [its] trade
secrets and confidential information&ppleton Il 310 F. Supp. 2d at 197.
1. Siemens

Siemens assertgatnone of the existing parti@s the underlying litigatiorshares its
sameincentive to protect its confidential and commercia@nsitive information from
disclosure.SeeSiemens’dViotion to Intervene 8. 100Reporters argues, on the other thatd,
Siemens and the DOJ currently holdéntical legal position%in large part because the DOJ
“has never repudiated its blanket denial of 100Reporf&$A Request. Pl’'s Mem. Opp’n
Motions to Intervene 8. Thus, 100Reporters suggests that so long as the DOJ continkes to see
the withholding of all documents responsive to the FOIA request, including byirag$€diA
Exemption 4Siemens anthe DOJwill share & perfect harmony of interestsand therds “no
reason to thinkthatthe DOJ would not adequately repres&mtmens’snterests.ld. The Court
disagrees.

100Reportersanalysis is inconsistent with the jurisprudence in this circuit regarding the
adequate representation prong of Rul@a®#h FOIA litigation First, as the Court just
explained Siemens’gosition isfully consistent wittAppleton Iis holding thatby the very
nature ofFOIA litigation, the government entity and the private intervenorpafisess
fundamentallydifferent interests— the government is interestedfulfilling its FOIA
obligations; the intervenas interestedn preventing disclosuref its confidential materials—

such that the governmeaeitity is quite unlikely tgrovide ‘adequate representatidrSee
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Appleton I] 310 F. Supp. 2d at 19Becondthe fact that Siemens and the DOJ presently agree
on a litigation posture does noeanthat the DOJ necessarily will adequately represent
Siemens’dnterests throughotihis action as the DOJ remains free to change its strategy during
the course of litigationSeeWildearthGuardians 272 F.R.Dat 1920 (finding inadequate
representation when, “although there are certainly shared concerns, it isinolt ddfimagine

how the interests of [the intervenor] and the other [federal] defendant[] ‘might dahergeg the
course of litigatioii (citation omited)). Requiring Siemens to monitor the D©®ltigation

posture from the sidelinesitil Siemenglisagrees with a decisiday the agencys inefficient

and impracticalindeed, Siemens likely would halmnited, if any,insight into the DO¥

strategy during the litigation, and once Siemens did learn of a hypothetitah she DOJS
position, such as a decision to releaspecific categorgf materials, it mighbe too latdor
Siemengo undue any damage dohe.

In addition, even if the DOJ always mtains itspreseniposition thaill materials sought
by 100Reportermust be withheldthat “does not mean that [the DOJ] would afford the same
primacy to Biemens’s] interestsluring the litigation such that adequate represent@&tsts
See idat20 (“The mere fact that other defendants might hypothetically[th&entervenor’s]
interests into account when shaping their arguments does not mean that they fooiiithef
same primacy tfthe intervenors] interests|.]). This isespecially truavhen the intervenor
intends taraisean argument under FOIA Exemption 4 because, as this Court has explained,
“[c]ourts have repeatedly rejected competitive harm claims [under Exemptidred]they are
advanced solely by the defendant agenti®dewry Ld. v. U.S. Customs and Border Prot.

Bureay No. Civ. 04-2110, 2005 WL 3273975, at *3-4 (D.D.C. July 29, 20@$@cting

2 It also might be too late for Siemens to intervene at all, as both Rule 24(a) and

Rule 24(b) require a timely motion to intervene.
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competitive harm argument advanced solely by agernegonsideration grante(D.D.C. Mar.

30, 2006) (upholding competitive harm argument following agency’s submission of
supplemental declarations, including one from submitse®;also Wiley Rein & Fielding v. U.S.
Dept of Commerceg782 F. Supp. 675, 676-77 (D.D.C. 1992) (rejecting competitive harm
argument, ordering disclosure, andpdrasizing thatno evidence” was provided to indicate that
sulmitters objected to disclosurdrown v. U.SDept of Labor, No. 89-1220, 1991 U.S. Dist.
LEXIS 1780, at *7 (D.D.C. Feb. 15, 1991) (denying competitive harm claim, ordering
disclosure, and noting failure of sulttars to object to disclosurepOJ Guide to the Freedom of
Information Act: Exemption 4 at 308¢burts have repeatedly refed competitive harm claims
— and even have ordered disclosurevhen those claims were advanced by agencigbair
own.” (citing caseg)® Thus,Siemens’presence in this litigation will ensure that, at the very
least, its Exemption 4 argument is asserted as strongly as possible beeagsesSin a unique
positionto articulake the needo withhold its own confidentiainaterials under that FOIA
Exemption.

In sum, the DOJ has neither the incentives nor the information necessary tonteprese
fully Siemens’ssommercial and competitive interests during this FOIA litigation. Accordingly,
even hough such interests may indeed overlap at times, the Court finds that Siemens has
satisfied the inadequate representation requirentx, e.gFund for Animals322 F.3d at 737
(explaining thatpartial congruence ahterests... does not guarantee the adequacy of
representatidh); Hardin v. Jackson600 F. Supp. 2d 13, 16 (D.D.C. 2009P(tivate companies
canintervene on the side of the government, even if some of their interests cifiverge

(citations omitted) Am. HorseProtection Ass’n200 F.R.Dat159 (‘[M] erely because parties

3 Available athttp://www.justice.gov/sites/default/files/oip/legacy/2014/07/23/

exemption4_0.pdf.
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share a general interest in the legality of a program or regulation doesaotmeir particular
interests coincide so that representation by the agency alone is ji$tifieitetion omitted).
2. The Monitor

100Reporters assemssentialljthe same argumentegarding the Monitor as it did about
Siemens, namely that the D®blanket refusal to disclose any documents demonstrates that the
Monitor’s interests ardully encompassed withifthe] DOJ s current psition.” PL.’s Mem.
Oppn Motions to Intervene 17Although the Monitor asserts a slightly different confidentiality
interest than Siementhe preceding analysis regarding inadequate represergtti@applies in
full. Indeed, likewith Siemensthe Monitor and the DOJ presently share a common position as
to 100Reporters’ FOIA request: no materials should be released. That alone,rhdaesy@ot
mean the DOJ will adequately represent the Morstmterestas contemplatedy Rule 24(a),
especial when the Monitor intends to assert arguments under FOIA Exemption 4. Thus, the
Court finds that the Monitoras satisfied thisminimal’ requirement.SeeTrbovich 404 U.S. at
538 n.10.

E. Standing And Ripeness

Having concluded that Siemens and the Marsttisfy the fouelementsiecessary for
intervention as of right under Rule 24(a), the Court next turns to whether the proposed
intervenorsalsohave standing under Article 11ISee Fund for Animal822 F.3d at 731-32;
Bldg. & Constr. Trades DepV. Reich40 F.3d 1275, 1282 (D.Cir. 1994). As the Court
touched on abovéhe standing analysis for intervention as of right generally is treated as
equivalent to determining whether the interstehas d'legally protectetlinterest under Rule
24(a). See, e.gJones 348 F.3cat 1018 (“Article 111’s‘gloss on Rule 24 requires an intervenor

to have dlegally protectableinterest. (quoting S. Christian Leadership Conferende7 F.2d
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at 779)) Wildearth Guardians272 F.R.D. at 13 n.5 (“[W]hen a putat intervenor has a
‘legally protectedinterest under Rule 24(a), it will also meet constitutional standing
requirements, andce versa).

In regard to the standing of an applicant seeking to intervene as a defendantii@mshddi
wrinkle arises, namly thatrequiring standing for a proposed defendant-intervenor “runs into the
doctrine that the standing inquiry is directed at those who invoke thescpuigdiction; which,
of course, defendants traditionally do nB®oedey 333 F.3cat 233 (citation omitted).
NonethelessyhereasRoedemerely highlighted this curiosity in passing, the D.C. Circuit
recently took up the question matieectly in DeutscheBank National Trust Co. v. FDIG17
F.3d 189 (D.C. Cir. 2013), and held that the standing requirement for intervention as of right
does not distinguish between plaintiff-intervenors and defendant-interveirat 193. As
such, this Court must determine whether Siemens and the Monitor have standing toarasrven
defendantsas well awhether the motions to intervene are fit for resolution under the related
ripeness doctrine.

1. Siemens

100Reporters argues tHaiemens’anotion to intervene ispremature,and the Court
therefore shouldenythe motion or at least hold the motion abeyancepn both standing and
ripeness groundsSeePl.’s Mem. Opp’n Motions to Intervene 6-11. Specifically, 100Reporters
asserts thaintil the DOJ finishes its review of the requested documents and conifdetes

withholding analysis, Siemens presents onlyastract disagreement that requires further

4 See also Deutsche Bank Nat. Ty4t7 F.3d at 195-96 (Silberman, J., concurring)
(“Opening participation to parties without standing would be quite troublesome inrévent/
in the court of appeals, but intolerable at the district court level, where individual parties have
substantial power to direct the flow of litigation and affect settlement negofgtiddur rule
requiring all intervenors to demonstrate Article Il standing prudentiyds against this
possibility.” (internal citation omitted)).
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factual developmertb become ripeld. at 79. For this same reason, 100Reporters also asserts
that it remains unclear whether the DOJ actually will release documents that tefpicaens’s
confidentialityinteress such that Siemens cannot demonstrate a particularized and imminent
injury at this time See idat 10-11. Although ripeness is “closely akin to the standing
requirement, Wyoming OutdaoCouncil v. U.S. Forest Sepi65 F.3d 43, 48 (D.C. Cir. 1999),
the Court addresses these two jurisdictional quesseparately.
a. Ripeness

“The ripeness doctrine generally deals with when a federal court can or daode a
cas€. Am. Petroleum Inst. v. ERA83 F.3d 382, 386 (D.C. Cir. 2012 assessing the
ripeness of a case, courts focus on two aspectsfithess of the issues for judicial decisibn,
and the extent to which withholding a decision will cause “hardship to the paribbdtt Labs.
v. Garner 387 U.S. 136, 149 (1967). Undbe ripenessest,“if the interests of the court and
agency in postponing review outweigh the interests of those seeking retlef] pahciples of
ripeness squarely call for adjudication to be postpon8tate Farm Mutual Auto. Ins. Co. v.
Dole, 802 F.2d 474, 480 (D.Cir. 1986).

As a general mattet00OReportersails to cite anyprior FOIA case in which a motion to
intervene was denied on ripeness grourisePl.’s Mem. Opp’n Motions to Intervene 6-3n
fact, following 100Reportersapproach to ripenesgould place the proposed intervenor in a
precarious position under Rule 24(a), which demandsrtigdy filing of motions to intervene, as
generally measured from the commencement of the aatidiwhen the first responsive
pleadingsarefiled. See Roan&41 F.3d at 151 (discussing timeliness under Rule 24(a)). Thus,
if, as 100Reporters suggesisemens wer&rced to wait until the DOJ completes its document

review and withholding analysis — whialh some cases takesany months ioeven years—
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Siemens would risk the Court denyiitg) Rule 24(a) motion as untimelyRipeness, then,
immediatelyappears an unsuitable tool for resolving motions to intervene as oirrigBtiA
cases.

Second, as to thaerits of theripeness question, 100Reportasalysis focuses
exclusively on the fitness requiremewhich “turns on whether a court’s consideration of the
casewould benefit from further factual developméht Amerijet Intl, Inc. v. Pistole 753 F.3d
1343, 1353 (D.C. Cir. 2014) (quoti@hio Forestry Ass’n, Inc. v. Sierra Clus23 U.S. 726,
733 (1998)). 100Reporters appears to sughasthiscasewill not befit until the DOJfinishes
its review of the requested documents, determiresxact scope of the document universe in
dispute, completess analysis of which documents must be withheld, and consults with
100Reporters tdeterminevhetherthe plaintiffdisagrees with the DQglarguments for
withholding information.SeePl.’ s Mem.Oppn Motions to Intervene 7-9. Simply put,
100Reportersargumentsks for far too much before a motion to intervene could befiorhe

In particular,100Reportersanalysisrelies heavily on this Court’s opinion Appleton v.
FDA, 254 F. Supp. 2d 6 (D.D.C. 2003A{pleton T), which held in abeyance in part the
defendant motion to stayhe plaintiff’s FOIA claim and denied without prejudice the motions
to intervene from five pharmaceutical manufactudds.at 7. TheAppleton ICourt reached thi
conclusionwhenit was*“clear that there [waglome confusion between the parties as to the
scope of the plaintif [FOIA] request,which, in turn, caused similar confusion within the
motions to intervene because the applicants did not lexaatly wha recordghe plaintiff

soughtin the first place.ld. at 10-11. The Court therefore directed the parties to confer and

> In fact, if L00Reporters’ analysis were adopted, the Court posits whd®ube a

24(a) motion to intervene in a FOIA action ever would be fit before the action exisattl
disposed of on the mits.
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clarify the scope of thEOIA request, after which the applicawctsuld file renewed motions to
intervene.ld. at 11. And dter the scope of the FOIA request was clarified, the Court granted the
applicantsmotions. SeeAppleton Il 310 F. Supp. 2dt197.

Appleton lis not persuasive to the Court’s analysis today for at least two reasons. First,
that caselid not even mention standing or ripeness, so it offers no guidance on such
jurisdictional questions, despite 100Reporters’ suggestion to the contrary. And secdeed, unli
Appleton | the contours of thisase— especially “the scope of the plaintiff's [FOIA] request,”
Appleton | 254 F. Supp. 2d at 10 — were abundaaliarfrom the moment the complaint was
filed: 100Reporters seeks the production of six specific categories of documeirig teltte
corporate monitorship imposed on Siemens in 286868Compl. § 22, and theOJ has asserted
thatall materials within those categes are exempt from disclosur€eeDOJ Answer 6.

Though the DOJ may continue to develop its legal arguments against disclosunereard fu
refine the document univerd@ge essentidacts of ths case arsettled, weldefined,and fit for
judicial review As such, the Court rejects 100Reporténess challenge

b. Standing

“It is axiomatic that Article Il requires a showing of injtingfact, causation, and
redressability. DeutscheBank Nat. Trust717 F.3cat 193. In Lujan v. Defenders of Wildlife
504 U.S. 555 (1992), the Supreme Calascribé theinjury-in-factelement asequiringa

showing of an invasion of a legally protected intetieatis (a) concrete and particularized, and

6 Taking 100Reporters’ ripeness argument a step further, if this theory were

accepted, the Court also might be required to dismiss the underlying complaint ossripene
grounds as well. 100Reporters suggests that at this point in the litjgh&@nexists only an
“abstract disagreement,” BL.Mem. Opp’n Motions to Intervene 7, and that it remains unclear if
100Reporters “would actually disagree with [the D&alssertion of] any particular Exemption

for any particular document.ld. at 10. If tre, further factual development appears critical
before judicial resources should be spent on this case, thus potentially makingréhe enti
litigation unfit.
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(b) actual or imminent, not conjectural or hypothetiddl.at 560. For similar reasons as its
ripeness argument, 100Reporters assertsSibatens’snjury in the potential disclosure of its
confidential documents is speculative and not immimaatnly because 100Reporters still may
agree with the DO3 withholdingclaims such thabiemens’'sddocumentsnight notactually be
released.SeePl.’s Mem. Opp’n Motions to Intervene 7-8. Once again, 100Repodiemsand

far too much.

When, as herat is clear that the FOIA requestor seeks the release of documents that are
likely to contain the intervenor’s confidential information, the intervenor’s injury is both
particularizedand sufficiently imminent. It is nousprising, then, that 100Reporters cannot cite
a single FOIA case in which a court denied on standing grounds the application of atpr@spe
intervenor whosewn confidential materials were thwear subject of the FOIA requést.

Instead, though there always exists significant overlap between Rules2d{ast requirement
and Article II's injury-in-fact requirementsee Fundor Animals 322 F.3dat 735,thatlikely
neveris truer thanin a situatiorsuch aghis, where the imminent and concreiskrof the
proposed intervena’confidential materials being released through a successful FOIA &ction
obvious. SeeAppletonll, 310 F. Supp. 2dt 197 (concluding that “[a]s for standing, the
applicants have shown that FDA'’s disclosure of their temideets or confidential information

would cause them to suffer an injunsact that intervention to defend against disclosure could

! 100Reporters cites choenman v. FB263 F.R.D. 23 (D.D.C. 2009), as an
example of a court dging a motion to intervene as of right on standing grousasPl.'s
Mem. Opp’n Motions to Intervene &choenmamowever, offers nothing helpful to the Coart’
present analysis. There, the district court denieghtbeseinmatés motion to intervene under
Rule 24(a) and on Article Il standing grounds (and under Rule 24(b) as well) beammng
other things, the motion was filed five years after the suit commenced amdnidie ioffered no
explanation about his own interestie case that might satisfy Rule 24(a) or Article Id. at
25-26 (applicanthasnot set forth any specific interest with respect to the instant FOIA &action
and has “made no effort to demonstrate that he has standing under Articl€1&ayly,
Siemens and the Monitor have offered such arguments here.
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redress); cf. VenetianCasino Resort, LLC v. EEQ@09 F.3d 359, 367 (D.C. Cir. 2005)
(“Venetian has standing, becausleas demonstrated that there is a substantial probability that
the alleged disclosure policy will harm its concrete and particularized interesaiming the
confidentiality of protected informatior).” The Court therefore finds that Siemens has
estalishedAtrticle 11l standing to intervenas a defendant in this litigatidn
2. The Monitor

In its Rule 24(a) analysis, the Coaddressedost of100Reporters’ standing arguments
as to the Monitorand littleadditional consideration is requirbere fortwo reasons. First, like
Siemensthe Monitorhas a concrete and particularizeterest in maintaiing the confidentiality
of the reportand relatedcommunicationshat 100Reporterseekdrom the DOJ And second,
againlike Siemenstherisk of injury to the Monitors interest is imminent given theell-defined
scope of 100Reporters’ FOIA request and the clear possibility of the Memtatterials being
released if 100Reporters is successfuhis litigation The Court therefore finds that the
Monitor alsohas standing to intervene.

F. ProposedLimitations On Siemens’sParticipation

Finally, “[e]lven where the Court concludes that intervention as a mattghoisi
appropriate, its inquiry is not necessarily at an end: district courts magéengppopriate
conditions or restrictions upon the intervesgoarticipation in the actioch.Wildearth

Guardians 272 F.R.Dat 20; see alsd-ed.R. Civ .P. 24(a) advisory comm.’s note on 1966

8 100Reporters does not challenge Article III's redressability and causat

requirements, and the Court finds that such elements are clearly satidfieth [8iemens and
the Monitor.

9 100Reporters’ argument as to the Monitor appears to rely only on standing, not

ripeness. Such arguments overlap, however, and to the extent 100Reporters is sulggesting t
the Monitor's motion to intervenasois not ripe, the Court rejects that claim for the same
reasons as were applied to Siemens.

26



amend (“An intervention of right under the amended rule may be subject to appropriate
conditions or restrictions responsive among other things to the requirementsiehetonduct
of the proceedings)” Here, 100Reporters argues that even if the Court were to permit Siemens
to intervene as of right, the Court sita [imit Siemens’anvolvement in thisctionto arguing its
interests under FOIA Exemption 4 onlgeePl’s Mem. Opp’n Motions to Intervene 11-12.
100Reporters makes this argument in reliance on Rule 24(c)’s requiremehethmattion to
intervene‘must state the grounds for intervention,” and 100Reporters then offe&i¢hatns’s
motion only assertaninterest in preventing disclosure of @snfidential andensitive
commercial information, which is an interest specifically protected by Exempti@gardless
Siemens alspleads other defenses in its answ®ee d. (citing Siemens’dMotion to Intervene
1).

But the cases on which 100Reporters rediesnapplicableto thepresent issue here, as
those casedo not address Rule 24(o),evenintervention in generalCf. id. at 12 (citingDavid
v. District of Columbia436 F. Supp. 2d 83, 90 n.2 (D.D.C. 2006) (arguments not raised in
defendantsimotion for judgment as a matter of lmannot be raised in defendamnsply brief);
Gold v. Wolpert876 F.2d 1327, 1333 (7th Cir. 1988fusing to heatunanalyzed and
undevebped claim$raised in part\s appellate brief). Rather, lhe correct approach, in this
Court’s view,is to follow the general rule thdi]n this circuit ... an intervenoparticipates on
equal footing with the original parties to a suliifiited States v. Philip Morris USA In&66
F.3d 1095, 1146 (D.C. Cir. 2009) (internal citation and quotation omitted), with the exception
being that the Court may impose restrictionsaa intervenor that areé¢asonable and. of a
housekeeping nature7A Charles Alan Wright & Arthur R. Miller, Federal Practice and

Procedure 8§ 1922 at 630 (“It seems very doubtful ... that the court has the right to make
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significant inroads on the standing of an intervenor of right; in particular, it shoulstnot
allowed to limit the intervenor in the assertion of counterclaims or other new ¢lémasnotes
omitted));see also Beauregard v. Sword Servs. 1 1@7 F.3d 351, 352-53 (5th Cir. 1997)
(“Although not without some controversy, it is now a firmly established principle tisaniagze
conditions may be imposed even upon one who intervenes as of dgtib(s omitted).
Ultimately, then, the Court must ensttieat any conditions imposed should be designed
to ensure the fair, efficacious, and prompt resolution of the litigatwami)é also being
consistent with thétwo conflicting goals of interventioif} to achieve judicial economies of
scale by resolving related issues in a single lawand to prevent the single lawsuit from
becoming fruitlessly complex or unendingWildearth Guardians272 F.R.Dat 20 (internal
citation and quotation omitted). Thus, 100Reporters is mistakety on unrelated cases in an
attemptto construe Rule 24(c) as imposing some form of draconiait-oséeseit pleading
standard on prospective intervenbegore they eveformally join the litigation Cf. Butler v.
White No. CV 11-574, 2014 WL 4436301, at *2 (D.D.C. Sept. 8, 2014}y ]|hespirit of the
Federal Rules [is to] facilitate a proper decision on the meaitser than makingpleading a
game of skill in which one misstep by counsel may be decisive to the outcégueting
Foman v. Davis371 U.S. 178, 181-12 (1962)To the contrarya more functional and practical
approach isequired andfatally, 100Reporterfails to offer anyconcreteor realistic
consequenceés this litigationfrom Siemens’gor the Monitor’s) interventiothat might require
the Court to imposa limitation onthe scope of the defenstbaitan intervenomay raiseasthis
case which still is in its infancyproceeds to the merit<f. Dacotah Chapter of Sierra Club v.
Salazar No. 1:12€V-065, 2012 WL 3686742, at *3 (D.N.D. Aug. 27, 2012) (refusing to impose

limits on intervenorsuch as joint filing requirement, a preemptive restriction on the
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intervenors ability to present issues tfoe court, angbage limitations for briefdecause such
restrictions would bedrbitray and unnecessarily punitive”Accordingly, the Court denies
100Reporterstequest to impose limitations amyintervenorat this time!® See The Wilderness
Soc. v. Babbift104 F. Supp. 2d 10, 18 (D.D.C. 2000) (“Because the Court agrees that the
purposes of Rule 24 are best servegéymitting the prospective intervenors to engage in all
aspects of this litigation, both motions to intervene will be granted without limitation.”)

* * *

In sum, the Court finds that both Siemens and the Mohé&wefiled timely motions to
intervenethatbothapplicantgossess interestn the subject ahis actionthat would be
impairedif interventionweredenied,andthatthese interests are not adequately represented by
the DOJ Further, Siemens and the Monitor have standing to represerintheasts in this
litigation as intervenedefendants, and the motions to intervarenot premature or unripe.
Accordingly, the Court concludes that Siemens and the Monitor have satisfied themeots
under Rule 24(aand Article 1ll, andboth applcantstherefore are entitled to interveas a

matter of rightandwithout limitation*

IV. ANALYSIS : PERMISSIVE INTERVENT ION
Alternatively, the Court finds that both Siemens and the Moalsware entitled to

intervene under the permissive intervention standard in Rule 24(b), which gives the Court

10 To the extent 100Reporters believes that the intervenors are causing acisl dela

or other hardships as this litigation moves forward, the plaintiff may raibecencerns then.

1 The Courtagainemphasizes that many FOIA Exempti@ppear to protect

governmental interests only. Thus, although the Court of course will entertairtiad’pa
arguments regarding each potentially applicable FOIA Exemption, it remaiegaindhat a
private party caprevent disclosure by assertiaggovernmental interest that the Government
itself does not asseduch as Exemption 7(A).
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discretion, on a timely motion, tg@émit anyone to intervene who ... has a claindefense that
shares with thenain action a common question of law or fact.” Fed. R. Civ. P. 24(b)(1). When
exercising this discretion, the Cotimust consider whether the intervention will unduly delay or
prejudice the adjudication of the original partieghts” Fed. R. Civ. P. 24(b)(3). Here, itis
clearthat Siemens and the Monitor raise comngaestions of facndlaw in theirmotions to
intervene and their proposed answers to 100Repoc@amgplaint. Indeed given the similarities
between the issues presented by Sieraadgshose raised by the DOJ, 100Reporterabsarted
thatthe“DOJ amnl Siemens currently hold identical legal positionBI’s Mem. Opp’n Motions
to Intervene 8. The same holds true for the Monitor, whpssition against disclosure is fully
encompassed with [the] DOJ’s current positiold” at 17.

100Reporteralsosuggestshat the Monitor’s permissive intervention would unduly
delay the litigatiorbecause the DOJ isggressively representing each of the interests that Dr.
Waigel has asserted in his intervention motiold”at 18. Given this overlap, 100Repaster
offersthat the“addition of another party to this lawsuit to assert cumulative defenses would only
delay the proceedings, multiply the litigation burdens on 100Reporters, and hinder aegipros

of settlement.'?

Id. Though the Court agrees that theId@n represent capably maoifythe
interests asserted by the Monijttive Court also has found that, firtste strength of th&0OJ s

position will be enhanced by tlassistancef the Monitor(and Siemendh assertindg=OIA

12 Here, 100Reporters cit€&nvironmental Defense Fund, Inc. v. Casfig F.R.D.

235 (D.D.C. 1978), for the proposition that the Court should deny permissive intervention when
the intervenor will present “cumulative argumentS&ePl.’'s Mem. Opp’n Motions to Intervene

18. Environmental Defense Fundowever, addressed the adequate representation prong of
intervention as a matter of right under Rule 24(a), not permissive intervention uie@4gb).
SeeEnvironmental Defense Fund9 F.R.D. at 243 (explaining that the proposed intervenor’
“argumaents directed at the subject matter of this case will be cumulative of the arguments
advanced by the other defendants,” and the Court therefore “is of the opinion that [thedoropose
intervenor] is adequately represented in this case, anddhen to intervene as of righg

accordingly denied.” (emphasis added)).
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withholdingarguments generglindExemption 4withholdingarguments specificallyand
second, the DOJ does not share the same fundamental interest in preventing dibelbthee t
Monitor (and Siemens) possesses because thésiidnary loyalty lies in carrying out its
requirementsinder FOIA, not blocking the release of materials.

Finally, the Court finds no basis to conclude that the presera¢hefintervenor will
“delay or unduly complicate” thproceedings in this relativetandard=OIA litigation, “which
is progressing in orderly fashion towards probable cross-motions for summamejidgAgee
v. CIA 87 F.R.D. 350, 352 (D.D.C. 1980) (granting motion to intervene under Rule 24(b)). The
proper approach, rather, is to allow all interested parties to presentrtharneats in a single
case at the same time, especially when the intervenorgihmahg moved to join this litigation at
such anascent stage- beforethe Courtevenhas helda statusconferenceo discuss whether to
set a briefing schedule fadispositive motionglet alone the actuéling of thedispositive
motions themselvesCf. Atl. Refinishing & Restoration, Inc. v. Travelers Cas. & Sur. Co. of
Am, 272 F.R.D. 26, 30 (D.D.C. 2010) (finding,the alternative, that permissive intervention is
proper when “the plaintiff does not argue nor does this court conclude that the timing of the
petitionets motion to intervene, filed before the scheduling of the initial statasrg, has
prejudiced its cas¢. The Court therefore concludes that both Siemenglat¥ontor are

entitled to permissiventervention under Rule 24(b) as well.

V. CONCLUSION
For the foregoing reasonSiemens’sand the Monitor’s motions to intervene are
granted. An order consistent with this Memorandum Opinion is sefdgratel

contemporaneously issued.
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Dated: December 3, 2014 RUDOLPH CONTRERAS
United States District Judge
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