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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALLIANCE OF ARTISTS AND
RECORDING COMPANIES, INC.,

Plaintiff,
V. Civil Action No.14-cv-1271(KBJ)

GENERAL MOTORS COMPANY gt
al.,

Defendans.
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MEMORANDUM OPINION

The Audio HomeRecordingAct of 1992 (“AHRA") , 17U.S.C.881001etseq,
requiresmanufacturersimporters,anddistributersof “digital audiorecordingdevices”
(“"DARDs”) to incorporatecertaincopyingcontroltechnologyinto their devicesandpay
a setroyalty amountfor eachdevice. The AHRA is partof federalcopyrightlaw, anda
non-profit organizationcalledthe Alliance of Artists and RecordingCompanies
(*AARC") assistghe U.S. CopyrightOffice in enforcingthe AHRA'’s provisionsby,
amongotherthings,collecting AHRA royaltiesanddistributingthemto featured
recordingartistsandsoundrecordingcopyrightowners. (SeeCompl. (“GM Compl.”),
ECFNo. 1, 18); seealso Justin M. Jacobsonihat Is the AARC%S6 J. Copyright
Soc’y U.S.A. 213, 215 (2008)In the instantaction,the AARC contendghat
automobilesuppliersDENSO InternationalAmerica,Clarion Corporationof America,
andMitsubishi Electric Automotive Americahavedevelopedcertainaudiotechnology

thatcar manufacturersseneralMotors Company,inc., Ford Motor Company,andFCA
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US (collectively, “Defendants”)havebeeninstallingin certaincar modelssince2008?!
The AARC believestheseaudiodevicesqualify asDARDs for AHRA purposesits
five-countcomplaintseeksaninjunction, adeclaratoryjudgment,andmonetary
damagesclaimingthat Defendantshouldbe paying royaltiesandimplementing
copyingcontroltechnologywhenvehiclesequippedwith thesedevicesaremadeand
marketedandthat Defendantdhaveviolatedthe AHRA becausdgheyhavedoneno such
thing to date (SeeGM Compl.152-70; FCA Compl.f1 5370.)?

Beforethis Courtat presentarea notion to dismissthat Ford andClarion have
filed jointly underFederalRule of Civil Procedurel2(b)(6) anda notion for judgment
onthe pleadingsthat GeneralMotors hassubmittedpursuanto Rule 12(c). (SeeECF
Nos. 30, 48.) Bothdispositivemotionsmakeessentiallythe sameargumentthatnone
of thedevicesatissue asdescribedn the complaint,satisfiesthe AHRA’s multi-
facetedDARD definition, andthusthe statute’smandatedoyalty paymentsand
technologylimits do notapply. This Courtlargelyagreeswith thesedefendants’
interpretationof the statutefor the reasonexplainedbelow, butit alsoconcludeshat
the allegationsthatthe AARC makesregardingthe devicesat issueare sufficient to
survivethe Rule 12 motions Accordingly,andassetforth in the separaterderthat

accompanieshis MemorandumOpinion, thesemotionswill be DENIED.

! Defendant FCA US LLC originally appeared in this case as “ChrysteuLLC.” (SeeComplaint
(“FCA Compl."), Alliance of Artists & Recording Cos. v. Chrysler Group et &lo. 14cv-1920
(D.D.C. Nov. 14, 2014), ECF No. 1).) This Court granted FCA |etavehange its name on February
12, 2015. SeeMinute Order of February 12, 201BJliance of Artists & Recording Cos. v. Chrysler
Group et al, No. 14cv-1920 (D.D.C. Feb. 12, 2015).)

2The AARC's allegations are contained in two substantively identicalplaints that the organization
filed against two different groups of automaker§e€GM Compl.; FCA Compl.) This Court has
consolidated the two complaints into a single actisseMinute Order of Feb. 10, 2015), and this
Memorandum Opinion will treathe two pleadings as if AARC had filed a single complaint, with the
exception of citation references.



BACKGROUND
A. The Audio Home Recording Act Of 1992

In the 1980s, the music industry faced a growing prohllenne form of
emergingdigital technologythatallowed users to creataulti-generation copies of
sound recordingwithout losing sound qualityThis was a new issuf@er the industry
becausewith older analog technology, each successive coph®fsameound
recording sounded worse; consequentignsumersalwayshad an incentive tpurchase
the originalrecording from its manufactureiSeeRecording Indus. Ass’'n of Am. v.
Diamond Multimedia Sys., Inc180 F.3d 1072, 1073 (9th Cir. 1999y contrast,
Digital Audio Tape (“DAT”) machinesnd othemewdigital recordingtechnology
could produce a copy @&n original audio recording, then copy that copy of the
original, then copy the copy of the copy of the original, and so forth and somdriha
copiessounded just as good as the originedording leadingthe music industryo fear
that itcould lose gynificant revenue.SeeH.R. Rep. No. 10873, pt. 1, at 18 (199%).
At the same time, thieigh-techmanufacturers and users BAT machinesand other
digital audio recording technologyere becomingncreasinglyconcernedhatthe
productionand useof devicesthat could produce such higfuality copies of protected
materialwould expose them to liability for copyright infringemeort a massive scale
SeeJacobsonsupra at213. Thesevariousconcernded to protracted negotiations in

Congresswhich ultimately culminaédin the Audio Home Recording Act of 1992

3 For the uninitiated, “[a] DAT machine[] function[s] much likeCD player” insofar as it “converts a
digital signal to an analog format for playbacKk[.Note, Aaron L. Melville,The Future of the Audio
Home Recording Act of 1992: Has It Survived the Millennium BugB.U. J. Sci. &Tech. L. 372, 378
(2001) (citations omitted). But it also “contains an important featitepreviously available on
consumer music devices: the abilitydmitally record music. Such technology would allow consumers
to record a CD using a DAT recorder, resulting in a ‘perfect’ replica of trgr@l.” Id. (emphasis
added).



(“AHRA™), 17 U.S.C. § 100%t seq.

It is well-establishedhat theAHRA wasa “grand compromisebetween the
stakeholdersnsofar asthe statutevas designedo addresdoththe serial copying
problemthat concerned the music industagdthe hightech industrys fearof
widespreadcopyright infringementiability. Lee A. HollaarLegal Protection of
Digital Information 150 (2002) see alsolrhe Audio Home Recording Act of 1991:
Hearing on S. 1623 Before the S. Subcomm. on Patents, Copyrights & Trademarks of
the S. Comm. on the Judiciary02d Cong. 1 (1991 hereinafterl991 Senatéiearing
(statenent of Sen. Dennis DeConcini)[This bill] represents a historical compromise
among opposing segments of the entertainment and electronic industsgas.all such
compromises, all parties had to give a little to gain aelitjl Significantly for present
purposes, ne byproduct ofthe extensive negotiations is thparticular andcarefully
defined scop@f thestatute rather tharfprohibit[ing] digital serial copying of
copyright protected audio recordings” altogether, “the Act [instgdades restrictions
only upon a specific type of recording deVigé Diamond 180 F.3d at 1075, and i
provides immunityfrom copyrightinfringement lawsuits if the manufacturerstbbse
particulardevices comply with the statutory restrictions.

To this end the AHRAcontainsa lengthy “Definitions” sectiothat prescribes
the statute’s reach bpaying out the intended meaning af“digital audio recording
device”(a.k.a.DARD), whichis theonly type ofrecording device to which the
statutory requirements pertairsee17 U.S.C. § 1001. Then, on thestrictionsside of
the AHRA balancethe statuteimposes twdimitations on electronics manufacturers

and distributers with respect to the productiorD&RDs. First, itrequires that DARDs



be manufactured téconform to the Serial Copy Management System [or] a system that
has the same functional chataasticq,]” 17 U.S.C. § 1002(a)(1§2); that is DARDs
must contain technology that “allows the making of unlimited copies fronrigimnal
digital recording but prevents any copies being made from those copiedlaaH
supra at 1514 Second, everynanufactureor importerof a DARD s required tgpay a
royalty feefor the manufacture, importation or distributionedch device Seel7
U.S.C. 1003 1004 The statute also makes clean the copyrightprotectionside of
the statutory compromisehat DARD manufacturers who produce and distribute the
devices in accordance with thetwo requirementgannot be sued for copyright
infringement based on tiremanufacture, importatiorgr distribution of such devices,
nor can consumers be sued for nomaoercial use of DARDsSee17 U.S.C. § 1008
However,copyright owners (typically, musicians, producers, and other membehe of t
music industry)are entitled to suBARD manufacturers and distributofgr violations
of the AHRA'’s requirements See id.88 1009(a), 100@1)(1)(A)-(B).

Thus,the AHRA isbest characterized as a carefully craftegjislative
solution[],” S. Rep. No. 10294, at 31thatseeks td‘ensure the right of consumers to

make. . . digital audio recordings of copyrighted music fbeir private,

4The Senate Report explains that the Serial Copy ManagemetdrSygorks by manipulating “the
digital subcode™f the recording that is being mad®. Rep. 10294, at 36 (1992)c(tations omitted),
to wit:

[T]he SQVS limits copying to one copy [if the source is an original copyright eated
source],or no copies[if the source is a previously made digital copylr permits
unlimited copiedif the source is coded as not copymigprotected] A simple numbers
code is utilized to trigger the systerfihe input signal is categorized and materials which
are identified as copyright protected are “flagged.he recording device then responds
accordingly depending upon the code foundhe recording.

Id.; see alsalacobsonsupra at 21516.



noncommercial use[,]Jandat the same timeptrovide[] modest compensation the
various elements of the music industry for the digital home recordings ofigbpsd
musid,]” all while effectively “prohibit[ing] the digital seriakcopying of copyrighted
musid,]” id. at 30.

B. The AHRA’ s DARD Definition

The instantcase involves theemarkablycomplexquestion of whichaudio
recordingdevices qualify aBDARDs under theAHRA. As notedCongress has
furnished ananswerin the statutetself, but discerningts intendedmeaning requires
navigation ofan intricateset of irterlocking (and“non-intuitive”) definitions Hollaar,
supra at 151 Theundisputedbird’'s-eye view is thaany machinefor private usehat
has a recording function thet capable gfand has the primary purpose ofaking a
“digital audio copied recording” byeproducing ddigital music recording’qualifies as
a DARDunder the AHRA Seel7 U.S.C. § 1001 But the statute also parses therms
“digital audio copied recording” anttligital music recording’therefore with respect
to application of the AHRA’s DARD definitionthe devil is in the details.

To start the statuteexpresslydefines a “digital audio recording device” as

any maclne or device of a type commonly distributed to individuals for

use by individuals, whether or not included with or as part of some other
machine or device, the digital recording function of which is designed or
marketed for the primary purpose of, andttisacapable of, making@igital

audio copied recordindor private use. . .

17 U.S.C. § 1001(3)emphasis added) Putanother waythis provision plainly

establisheshat a DARD is a machinmtendedfor private individual use thathas a

> The DARD definition includes exceptions for both “professionaldel products,” 17 U.S.C. §
1001(3)(A), and dictation machines, answering machines, and other audio regpedjmipment thais
designed and marketed primarily for the creation of sound recordingsingstddm the fixation of
nonmusical sounds,itl. § 1001(3)(B). Neither of these is at issue in this case.



digital recording functiorthat is(1) capable of making a digital audio copied recording
(or DACR), and (2) designed or marketed for the primary purpose of making a DACR
The statute also definesDACR (i.e., the DARD’s outpu): a DACRIis “a
reproduction in aligital recording format of digital musical recordingwhether that
reproduction is made directly from anothdigital musical recordingr indirectly from
a transmissiori Id. 8 1001(1) (emphasis addedn other wordsaDACR is a
“reproduction” of a“digital musical recording(“ DMR”) in adigital recording format.
And, finally, the statutenakes clear thahe DARD’s input—i.e., the“digital
musical recording” (“DMR")thatthe DARD reproduces to make a DAESRnust be
a material objeet
(i) in which are fixed, in a digital recording format, only sounds, and
material, statements, or instructions incidental to those fixed sounds,
if any, and
(i) from which the sounds and material can be perceived,
reproduced, or otherwise communicated, either diyeatlwith the
aid of a machine or device.
Id. 8 1001(5)(A). Notably, the statutealso(somewhat helpfullyspecifieswhat a DMR
is not. It states that a DMRs not

a material object

(i) in which the fixed sounds consist entirely of spoken word
recordngs, or

(ii) in which one or more computer programs are fixed, except that a
digital musical recording may contain statements or instructions

constituting the fixed sounds and incidental material, and statements
or instructions to be used directly or indirectly in order to bring about

the perception, reproduction, or communication of the fixed sounds
and incidental material.



Id. 8 1001(5)(B). This meansin essencethata DMR is a material object that contains
only fixed sounds(and various dtaincidental to those soundsgndthatneither
material objectghat contain spoken word recordingsr thosethat containcomputer
programs count as DMRs for AHRA purposes.

When all this is put togetheg, relatively clear picture of thgeneralrelationdip

between the various defined terms emerges:

e ——
o Digital Audio P - ol o
/ Digital Music Recording Device s \
Recording Digital Audio
Copicd \
O Recording i
—_—_—
g (DACR) ]
(DARD) \ /
N /
- — - w

The parties in the instant case do not dispute this characteridatiomis level of
generality) instead, their disagreement centers on whether, and to what extent, the
defining characteristics of a DMRwustapply to DACRs under the statute.

Specifically, and & referenced abovehe AHRA establishes that onlgertain
media qualify as DMR$or AHRA purposesnamely,those that are material objects in
which “only sounds”and data incidental to those souradge fixedin a digital recording
format Id. 8 1001(5)(B);seeS. Rep. No. 10294, at 46 (The intention is for the term
. . . to cover objects commonly understood to embody sound recordings and their
underlying workssuch as recorded compact discs (CDs), digital audio tapes’©AT
audio cassettes, and long playing alboums’€)P. . ; conversely, the term is intended to

exclude objects such as recorded videocassettes and multimedia progugctmitary



productswhich integrate several prominent components such as ted elips,
computer graphics, speech and musig¢)sge also id(noting that “if the material

object contains computer programs or data bases that are not incidetitalfixed
sounds, thenhte material object would not qualify”)Furthermorethe statuteapplies
only to deviceswhose recording functionsre designed or marketed primarily for
making reproductions of tilse qualifying media. Seel7 U.S.C. § 1001(3)see alscS.
Rep. No. 102294, at 46 (explaining thahe statute was intentionally design&d
delineate clearly the types of devices and media subject to [the statutdh endure

that devices dedicated to the recording of motion pictures, televisiongmasg or
multimediaworks are not covereg’see also idat 48 (noting that, under the prescribed
definitions, “neither a personal computer whose recording function igrmed and
marketed primarily for the recording of data and computegpams, nola machine
whose recorihg function is designed and marketed for the primary purpose of copying
multimedia products, would qualify”).

Thevariousrestrictionscontained in the definitions section of the AHRWre
most certainly intended tolarify which recording devices shlsube excluded from the
DARD definition pursuant tahe compromisehat Congress struck to protect the
interests of music industry andgi tech industry professionalddowever, in practice,
the definitionsand their limitationgaise a host of questions when appliedntodern
recordingtechnology that did not exist at the tim@as statute was enactethdeed, the
prototypical examplef a DARDIn 1992 when the AHRAwaspassedwasthe Digital
Audio Tape(“DAT”) machine, mentioned abovewyhich couldcopyamusicCD (a

DMR) in digital formatdirectly ontoa digital audiotape cassettéhe DACR), andwvas



designed and marketed primarily for this type of copyi®geS. Rep. No. 10294, at
17 (“Currently, the predominant type of [digital audio recording] device refdefor sale
in the United States is that DAT recorder[.]”That device is no longer widely utilized
for making individual copies of copyrighted music, andhat is at issuén theinstant
caseis whetherthe statute’®© ARD definition applieso modernaudio technologyhat
permits users to copy digital music recordings onto a hard drive for subgeque
playback inside an automobile but does not creatnew CD or cassette tape.

C. Facts And Procedural History

The Alliance of Artists and Recording Companigshe AARC”)—the core
purpose of whichs to collect and distribute royalties under the AHRS®e Jacobson,
supra at 215—initially filed the instant action againsbur vehicle manufacturerand
automobile parts supplie(6&M, Ford, DENSO, and Clarion on July 25, 2014. See
GM Compl 11 912) On November 14, 2014he AARC filed a second, substantially
identical lawsuit againdivo other manufacturersf vehicles andauto partsFCA US
LLC (formerly Chrysler Groupand Mitsubishi Electric Automotive CompanySde
FCA Compl. 11 911.) The latter case wasssigned to the undersignada relatedcase
and consolidateavith the former matter (SeeMinute Order ofFeb.10, 2015.)

The gravamen othe AARC’s complaint isthat Defendants have run afoul of the
AHRA by installing coveredligital audio recording devicena the dashboards of
certain vehiclesvithout paying the required royalties or complying with the SCMS
restiction. (SeeGM Compl T 3 FCA Compl. 1 3) Specifically,the AARCclaims
that, since at least 2011GM and DENSChavedesigred, manufacturd, and distributd
a “Hard Drive Device” (HDD)in someGM cars, and that this device “records songs

from CDs tothe device’s hard drive.” JeeGM Compl. {1 2426.) To use this device,

10



according tahe AARC, a user inserts a CD into the vehicle’s HDD and the device
copies the audio fileento the hard driveafter which theuser can playhe audio files
directly from the hard drive inside the vehiclgithout the original CD. $ee id.y 27.)
Likewise, Plaintiff alleges thatsince at least 2011, Ford and Clarion have designed,
manufactured, and distributed a similar device called “Jukebox” for ceFaid
vehicles. (See id.f1 3842.) Like the HDD, the Jukebmdlegedly copiesongs from
CDs onto the device’s hard drive for later listeninge¢ idf 43.) The AARC also
alleges that Mitsubishi has designed a similar deeadéed the “Media Center” that has
beeninstalled and distributed in FCA’s vehicles since 2008. (See FCA Comphb-11
42.) As alleged, ach device is also capable of “automatically identify[ing] the album
name, artist name, song title, and genre for each copies so8geGM Compl. Y 27,
43; FCA Compl. 1 34.

Notably, the AARC doesnot contend thavehicle dashboard devices suchths
HDD, the Jukebox and the Media Centeranreproducethe songghat have been copied
onto the hard drivento a newCD—it is undisputed thabnce the songs are copied onto
the device’s hard drivehatis where they stay Nevertheless, the AARC maintains that
the initial copying function suffices to make these devices DARD#AMRA purposes,
andthe organizatiorseels a permanent injunctioand declaratory relief tprevent
Defendants frommanufacturing and distributing theatlegedlyoffending devices
unless they pay the required royalteesd conform to the SCMS(SeeGM Compl. 11
66, 74, 80; FCA Compl. 11 56, 64/0.) The AARCalso seekthe damagethatare
authorized by statute: an amount equal to the unpaid royaltissan additional 50%

as well as $2,500 per device manufactured, imported, or distributed withinyhaes

11



of the filing of their complaint (SeeGM Compl. 171, 77; FCA Compl. 1 61, 67
(citing 17 U.S.C. § 1009(€2), (d)(1)(A), (d)(1)(B)(i)).)

On October 10, 2014Ford and Clariorfiled ajoint Motion to Dismissthe
AARC’s complaintagainst them (SeeMem. in Supp. of Ford and Clarion’s Mo
(“Ford’s Mem.”), ECF No. 34..) These defendants assert thatithirikebox device-
which they prefer to cak “navigation system™=is not a DARD at all, but instead, “is a
complex computer” that “includes a central processing unit” and “a 40&B drve
for storage of an operating system, computer software progratehakes, and other
information[.]” (Ford’s Mem. at 5.) Moreoverhé motion maintains thagven
accepting the complaint’s allegations as {rthee device “dfes] not reproduce digital
music recordings in material[] objects addressed by the statute, {l@Dss LPs,
cassettes, or digital audio tapeéld. at 6;see alsdd. at 4 (“Plaintiff admits that
Defendant’ complained of ‘device’ stores music on a hard draeéhard drive that
houses software programs and other datarhus according to these defendants, their
deviceis “not capable of making a ‘digital audio copied recording’ of a ‘digitailsnc
recording’ as defined under the [AHRA]Id( at 5), and “[a]s such, the devitals
outside of the AHRA'’s statutory reach, requiring dismissal of Pldiatdlaims” (id.
at 4).

For its part, GM opted to filereanswer and counterclaimon October 31, 2014
seeking a declaratory judgment thatiHBD device did not fall nder the AHRA (See
Def. Gen’l Motors LLC’s Counterclaim and Am. Answer, ECF No.)40hen, after the
AARC answered the counterclaim, GM fileadnotion for judgment on the pleadings.

(SeeMem. in Supp. of GM’s Mot. (“GM’s Mem.”), ECF No. 48.) Meanwhile, both

12



DENSOand Mitsubishi filed motions for summary judgmegeeeDef. DENSO Int’|
Am. Inc.’s Mot. for Summ. J., ECF No. 58; Def. Mitsubishi Elec. Auto. Am. Inc.&M
for Summ. J., ECF No. 61andon March 24, 2015this Court stayed all briefing otine
summary judgmenmotions until the resolution of the pending Rule 12 motiortsee(
Minute Order of March 24, 201%.)

This Court held a hearing on Ford and Clariojit motion to dismiss and

GM’s motionfor judgment on the pleadings dmay 5,2015

. LEGAL STANDARDS
A. A Motion to Dismiss The Complaint Under Rule 12(b)(6)

Federal Rule of Civil Procedure 12(b)(6) provides that a party may move to
dismiss a complaint on the grounds that it “fail[s] to state a claim upon whld@f can
be granted.”Fed R. Civ. P. 12(b)(6). To survive a Rule 12(b)(6) motion, a complaint
must contain factual allegations that, if true, “state a claim to relig¢fishglausible on
its face.” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the courtaw dhe
reasonable inference that the defendant is liable for the misconductclie§yshcroft
v. Igbal, 556 U.S. 662, 678 (2009).

In deciding whether to grant a motion to dismiss under Rule 12(b)(6), “[t]he
court must view the complaint in [the] light most favorable to the plaintiff and must
accept as true all reasonable factual inferences drawn fromphezltied factual

allegations.” Busby v. Capital One, N.A932 F. Supp. 2d 114, 134 (D.D.C. 2013).

6 FCA has filed an answer, and, to date, has not filed any dispositite®ns. SeeDef. FCA US
LLC’s Answer, ECF No. 54.)

13



Even so, “the court need not accept inferences drawn by plaintiffs if suetendes are
unsupported by the facts set out in the complaimtdwal v. MClI Commc’ns Corpl6
F.3d 1271, 1276 (D.C. Cir. 1994). Nor is the cdimund to accept as true a legal
conclusion couched as a factual allegatiomwombly 550 U.S. at 555 (internal
guotation marks and citation omitted).

B. A Motion For Judgment On The Pleadings Under Rule 12(c)

Federal Rule of Civil Procedure 12(c) pernfitgszy party” to file a motion for
judgment on the pleadings “[a]fter the pleadings are closed but within suehasmot
to delay the trial[.]” Fed. R. Civ. P. 12(cA motion brought under 12(c) “is designed
to dispose of cases where the material facesnot in dispute and a judgment on the
merits can be rendered by looking at the substance of the pleadingsyajudii@nally
noted facts.”Hebert Abstract Co. v. Touchstone Properties, L84 F.2d 74, 76 (5th
Cir. 1990). Such a motion “only has uiiy when all material allegations of fact are
admitted or not controverted in the pleadings and only questions of lawrrémbe
decided[.]” 5C Charles Alan Wright & Arthur R. Miller-ederal Practice and
Procedure§ 1367 at 208 (3d ed. 2004Y.0 prewil, “[t]he moving party must show that
no material issue of fact remains to be solved and that it is entitled to judgmant a
matter of law.” Judicial Watch, Inc. v. U.S. Dep’t of Energ888 F. Spp. 2d 189, 191
(D.D.C. 2012).

The applicable standard ceview for motions filedunder Rule 12(c) “is
essentially the same as that for motions to dismiss under Rule 12(bK&y.V. Perles
484 F. Supp. 2d 12, 14 (D.D.C. 2007). This means that themowant’sfactual
allegations must be accepted as true and all reasonable inferences musthendthe

non-movant’s favor. Baumann v. District of Columbj&44 F. Supp. 2d 216, 222

14



(D.D.C. 2010). It also means that any claim for relief “must offererthan ‘labels and
conclusions’ or ‘a formulaic recitation of the elements of a cause ofrddtio Doe v.
De Amigos, LLC987 F. Supp. 2d 12, 15 (D.D.C. 2013) (quotiggal, 556 U.S. at
678). A claim for relief must be “plausible” to satisfy Rule 12{akt as it musbeto
satisfy Rule 12(b)(6).Hall v. District of Columbia 73 F. Supp. 3d 116, 199 (D.D.C.
2014)

In deciding a motion to dismiss armotion for judgment on the pleadings, a
court may generally consider only “the facts alleged in the complaintindects
attached to the complaint as exhgbdr incorporated by reference, and matters about
which the court may take judicial noticeAllen v. U.S. Dep’t of Educ755 F. Supp. 2d
122, 125 (D.D.C. 2010)However, “a court may consider . . . documents upon which
the plaintiff's complaint necessarily relied even if the documentasipced . . . by the
defendant in a motion to dismissWard v. D.C. Dep’t of Youth Rehabilitation Servs.

768 F. Supp. 2d 117, 119 (D.D.C. 2011) (internal quotation marks and citation omitted).

1. ANALYSIS

The AARC’s complaintlleges thaGM’s HDD, Ford’s Julebox, and FCA'’s
Media Centeare “digital audio recording devices” (DARDS) insofar as they
“capable of making a digital audi@gied recording for private usand are‘designed
for the primary purpse” of making such copse (GM Compl. 1Y 2728, 4344; FCA
Compl. 131-32.) In AARC’s view,these factgjiverise to these cananufacturers
obligations to pay royalties and to limit the copying capabilities e$ellevices
pursuanto the AHRA. (GMCompl. 1 2728, 43-44; FCA Compl. 11 3432)

However, @& Ford Clarion(the make of Ford’s device)and GMview the statute, the

15



AHRA is addressed to the problem of “serial copyirg’e., “the creation of copies of
a musical recording from anotheopyof that recording(Ford’s Mem. at 13-and
becausdhe devices at issugeremerely “store[] music on a hard drive . . . that houses
programs and other data’s described in the complainthese Defendants assert that
“the[ir] device[s] fall[] outside thAHRA'’s statutory reach]” (Id.) Thus, the
overarchingquestion beforehis Court is whether the HDD and Jukebox devices, as
describedn the complaintqualify asDARDs for the purpose ofhe AHRA.

A quick recapof the keystatutory termswill help to crystallize theparticular
issue of statutory construction that this Court nmust resolve. As explained above,
the statute is quite clear tham orderto bea DARD, the deviceanusthave a recording
function that iscapable of andhasthe primary purpose ofmaking a DACR (a digital
audio copied recording), whids defined asa reproduction inadigital recording
format of a digital musical recording” (DMR Based on this definition, Defendants
insist that the DACR-i.e., the DARD’s output—mustitself be a DMR just like the
input; that is,Defendants maintain thathe DARD’s output must be a “material object”
containing, in a digital format, “only sounds” and other data incidental to those sounds
id. 8 1001(5)(A)(i), and itannotbe a material object “in which one or more computer
programs are fixed,” except for programs incidental to the fixechd®wr needed “to
bring about their perception, reproduction, or communication[d”’8 1001(5)(B) (See
Ford’s Mem. at 5- 6). The AARC squarelyrejects the contentiothat theDACR must
bea DMR. (Seg e.g.,Plaintiff's Mem. in Opp. to Mot. to Dismiss by Ford and Clarion
(“Pl.’s MTD Opp.”), ECF No. 52, at 39 (arguing that the correct statutocy$ is “on

whether the recording made by the device is a reproduction in a digitat flousiat,

16



not whether a separate material object is produced or whether the repoondmeets
the definition of ‘digital musiclarecording’).)

The issue of whether or not a DACR must also be a DMt onlythe primary
bone of contentiometween the partiest is a crucial question odtatutory
interpretationat this point in the litigationbecausef the devicemust be capable of
producing a DACR thaalsoqualifies as a DMR in ordeo count as DARDunder the
statute and if the HDD and Jukebox devices do nke DACRSs that alsqualify
DMRs as these devices are described in the instant comptaemDefendantsdevices
are not DARDs as a matter of lawSeeFord’s Mem. atl3 (asserting thatthe Nav
System is, by théct’s definitions, incapable of making a digital audio copied
recordingand therefore is not BARD” (emphasis omitted) GM’s Mem. at 20
(“[W]hat few factsAARC has pled establish without dispute that the only material
objects on which GM’s systems store music are hard drives, and thardlthves
used in GM’s systems contain computer programs and materials that areidenial
to the music files st@d on them.Those hard drives therefore do not satisfy the
definition ofdigital musical recordingsand GM’s systems are therefore outside of the
AHRA” (emphasis omitteq))

After careful consideration of the parties’ argumeans! for the reasons
explained belowthis Courtagrees with Defendanthat a DACR must itself be a DMR
under theplain terms ofthe AHRA. Thereforethe statute applies to th@evices at
issuehereonly if those device®ave a recording function that eéapable of creating
material object that satisfidhe conditions of 17 U.S.C. 88 1001(1) and 100H&J

hasthe primary purpose of doing s&eel7 U.S.C. § 1001(3)However, the Court
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alsofinds that Plaintiff haplausiblyalleged that at least some version of the described
devices satisfiethese conditionand, at the very least, there remains “a material issue
of fact to be solved” regarding whether the output of somé&edd devices qualifies as

a DMR. Judicial Watch 888 F.Supp. 2d at 191 Thereforethe Defendants’ motion to
dismiss and motion for judgment on the pleadings must be denied.

A. Under The AHRA, A DACR Is Itself A DMR

The battle lines regardintdpe parties’ views o€ongress’s intent with respect to
audio devices that are subject to the AHRA'’s restrictions have beenyctrarin.
Defendants quiver hastwo arrows first, Defendantsargue thatto be a DARD, a
device’s output must be a DMR, meanitigitit must be a material object containing
only sounds and no unrelated computer progranseeford’s Mem. at 1q“In order to
be a DARD, the Nav System must be able to reprodutigital music recording’);
GM’s Mem. atl6 (“That is, both the [DARD’s] source and .target must beligital
musical recordings).) Then moving in for the kill,Defendantslaim thattheir
particulardevices canotbe DARDsbecauséheonly outputhere(the device’s hard
drive with the copied digital musifiles on it) is not a DMRgiven thatit contains
additional computer prograntbat arenot incidental to any copied musicS€eFord’s
Mem. at 1113; GM’s Mem. at 2122.) The AARC responds hdispuing Defendants’
statutory constructignarguing that a DARD need only create a DA@Rjch need not
itself be a DMR. $eePl.’s MTD Opp.at 3540; Plaintiff’'s Mem. in Opp. to GM’s Mot.
for Judgment on Pleadings (“Pl.’s MJP Opp.”), ECF No. 53, aB3(Q Therefore,
according tahe AARC, even if the HDD and Jukebalevicesdo not create MRS,
they still fall under the statute because they do create DA@Rb&ough this case

presents a strikingly close question that is debated here by allespainis Court
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believesDefendants have the better of tst@tutory interpretatioargumentin several
respects.

1. The Text Of The Statute Suppseifhe ConclusionThat A DACR Is
A DMR

First, and foremost, the plain text of the AHRA indicates that a DACR must also
be a DMR. SeePOM Wonderful LLC v. Coc&ola Co, 134 S. Ct. 2228, 2236 (2014)
(reiteratingthata oourt looks primarily to the statudry text when addressing a question
of statutory interpretation The most revealing textual clue appears in thendedn of
a DACR itself:section1001(1)states that DACR is “a reproduction in a digital
recording format of a digital musical recording, whether that regpectidn is made
directly fromanotherdigital musical recording or indirectly from a transmission.” 17
U.S.C. § 1001(1) (emphasazided). As Defenants point out, Congressise of the
word “another” when describing a DMR as the source of a DACR indicattghh
DACR itself is also a DMR.SeeMerriam-Webstels Collegiate Dictionary51 (11th ed.
2003) (defining “another” as being one more in adddn to one or more of the same
kind”). In other wordsthe only plausible reason that Congress would spehdy a
DACR made via direct copy would be froamotherDMR is if the DACR itself is also a
DMR; otherwise, the word “another” would serve no pusem the sentenceCf.
Donnelly v. FAA 411 F.3d 267, 271 (D.C. Cir. 2005) (“[Courts] must strive to interpret
a statute to give meaning to every clause and wg)d

Other sections of the AHRA also suppdthts interpretation. For example, the
sectionof the statute that prohibits certain copyright infringement act(eael?7
U.S.C. 8 1008 appeardo assume that DARDs creaDACRs that qualify abDMRs.

Section 1008 states, in relevant part, that no copyright infringement a@mhe:
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brought “baseadn the noncommercial udey a consumer of [a digital audio recording
device] or mediunfor makingdigital musical recordingsr analog musical recordings.”
17 U.S.C. 8§ 1008emphasis added)The fact that this section uses the term “digital
musical recoding,” and not “digital audio copied recording,” to describeat aDARD
makesstrongly implies that the latter is a species of the formather than a different
type of output altogether

The statute’s enumerated civil remedies aaggesthatCongress intended that
a DARD’s output must ba DMR. The AHRA empowers a couttat isadjudicating a
claim under the statute to impound “any digital audio recording dedigé&al musical
recording or [device for circumventing the requdeopying catrols] that is in the
custody or control of the alleged violator and that the court has reasonabéestoaus
believe does not comply with [the statute].” 17 U.S.C. § 100@({f)phasis added)
The court can also “order the remedial modification or thérdeson of any [of the
violator's noncompliant] digital audio recording device[digital musical recording(s]
or [devices for circumventing the required copying controldfd” 8 1009(g)(emphasis
added) If the AARC is rightthatdigital musical reordings areonly a DARD’sinput
(not its output) thenit makes little sense that Congress would ocaliyhorize acourt to
seize or destroyhe DARD and its input (the DMRSs), while leavitigeillegal copies
created by an AHRA violatounscathed, and atéhvery least, one would expect that the
statute wouldistinguishbetween DMRs and DACRs (if there amaterial distinction,
as the AARC claims), by authorizing tkeizure and destruction ofDACRS in
particular, in addition tahoseillegal copies thatlso happened to qualify as DMRs.

Indeed, it is preciselpecause the provision at issue targets only DMR$the far

20



more natural, and more likely, readingthe statuteas a wholas that a DACR isby
definition, a type of DMR, such that all offending DACRs woudalify asDMRs and
would be within the court’s power to impound or destroy.

2. Reading The AHRA To Require That A DACR Satisfy The Criteria
Of A DMR Is Consistent With The Purpo$¥d The Statute

Because the words that Congress usest be read “in their context and with a
view to their place in the overall statutory schenteirig v. Burwel| 135 S. Ct. 2480,
2489 (2015) (quotingrood & Drug Admin. v. Brown & Williamson Tobacco Cqrp29
U.S. 120, 133 (2000)), this Court also notkatinterpretingthe AHRA to require that a
DACR be a DMR is consistent with thparposeof the statuteand the circumstances
under which it was enactedAs explainedthe AHRA wasthe carefully calibrated
result of extensivéegislativenegotiations.See1991 Senatélearing, supra atl
(statement of Sen. Dennis DeConcjrdge also idat 4849 (statenent of Ralph Oman,
Register of Copyrights and Associate Librarian for Copyright Sesyi¢&he Audio
Home Recording Act proposal representsodentially historic compromise among the
recording, music, and electronics industries and among the representdtimesical
performers and consumers. . .. [T]he bill apparently brings under its umlatell
affected interests.”) The give-andtakethat was required to enact this statige
reflected in the narrowness and precision of the statute’s definitibhe AHRA does
not cover every type of audio recordingevel type of audio copying device that
could possiblyraise the specter of seriailgital copying in fact, the one device that

posesa clear threat tohe recording industrgs far as digital reproductions are
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concerned-the personal computésis quite plainlyput beyond the statute’s reach
Seel7 U.S.C. § 1001(3) (requiring that a DBRs digital recording function have the
“primary purpose of . . . making a [DACR] for private usesg¢e alsdS. Rep. No. 102
294, at 48 (explaining that “the typical personal computer would not fall withen t
definition of ‘digital audio recording device’” because it would not sgtibfe statute’s
“primary purpose” restriction)

To be sure, it is difficult to say with certaintyhetherCongress would have
intended theAHRA to cover theparticular devices at issue the instant casbecause
audio technalgy has changed dramatically since 199that is,the DAT machines and
similar digital audio recordingevicesthat existed at the time the AHRA was enacted
typically produced a new cassette tape or CD that contained a reproduction of the
digital music recordingin clearcontrast tathe devices at issue henghichdo not
produce a separate material objece( here,the recording device and its “output”
appear to cexist on the same hard driveBut uncertainty about whahe 102nd
Congress might have thougbt twenty-first century technologys all the more reason
to adhere closely to the carefully negotiated statutory t&t.W. Virginia Univ.
Hosps., Inc. vCasey 499 U.S. 83, 98 (1991kxplaining that'the purpose of a statute
includes not only what it sets out to change, but albat it resolves to leave alone,”
and that “[the best evidence of that purpose is the statutory text adopted by both
Houses ofCongressaand submitted to the Presidént This Court concludes thahe

plain language of thAHRA demonstrateshat Congress intended for the stattde

"It is a welkknown fact that “untold millions of CD and DVD burners have been solstasdard
equipment in personal computers and are frequently used to ‘burntnusecordable CDs and
DVDs.” Fred von LohmannFair Use As Innovation Poligy23 Berkeley Tech. L.J. 829, 833!}
(2008).
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coverdeviceswhose recording function idesigned and mketed primarily for the
purposeof reproducing digital music recordings, as specifically defined irsthtute.
Thus,interpretingthe AHRAto requirethatthe material object the device produces
must contain only fixed sounds and not computer prograuss ljke thetypes ofdigital
audio copie recordings that were commonly known and available at the time of the
statute’s enetmen) is entirely consistent with that legislative objective

3. The AARC’s Arguments To The Contrary Are Unpersuasive

The AARC seeks to advance several textual argumiéiattsiead to the opposite
result none of which succeeds. For examplé&hwespect to Congress’s use of the
word “another” in the DACR definition, the AARC maintains that the insertion of tha
termis not conclusiveof whethera DACR must qualify as a DR, becauseCongress
also usedhe word “whether’after its reference to a “digital musical recording” and
thus intended tontroduce onlyexampleof potential DACR sourcesiot an exhaustive
list. (Pl.’s MTD Opp. at 389 (“[A] straightforward and logichreading of the digital
audio recording . . . definition . . . would interpret ‘whether,” not as introduamng a
‘exhaustive list,” but rather as examples of types of sources fromhwenDACR may
be produced.”) (citations omitted))This interpretation tsains credulity. The natural
reading of “whether” in the context of the provision at issue meretyablishes two
mutually exclusive means of creatitige “reproduction” that constitutes DACR:it is
madeeither “directly” from a DMR, or “indirectly” fom a transmission. There is no
indication in the text thathese arenly illustrative or thatany other means of
reproduction are permissible. Moreover, even if direct and indirecodegtion were

merelytwo of many possible means of reproductidmat reading would not chandgke
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role of the word “another” in the sentendbat adjectivestill would indicate that a
DACR is a type of DMR.

Next,the AARCargues that this Court’s interpretation would render certain
statutory text superfluous. First,assertghat the entire definition of a DACR wadll
be “read out of the statute,” presumably because Congress could have defiR& DA
solely in terms of DMRs.SeePl.’s MTD Opp. at40; Pl.’s MJP Opp. at 33.But this is
not necessarilgo—as Defendants explairgvenif DACRs are equateavith DMRs, a
DACR is still an important rung in the AHRA'’s chain of definitiolbbscausetidenotes
a particular typeof DMR: asecondgeneration, copied DMR.

The AARC alsoinsists thatDefendantsinterpretaion rendes superfluoughe
phrase “in a digital recording format” in the DACR definition, giventtbdMRs are by
definition, “in a digital recording form4t]” Seel7 U.S.C. § 1001(5)(A)(i) In other
words according to the AARCif DACRs are DMRsthenthere would be no need to
specify that a DACR must ke a digital recording format. SeePl.’s MTD Opp. at 40;
Pl.’s MJP Opp. at 33.) This arguments potentially meritoriousrom a textual
standpoint, buthe statute’s drafting histonwholly undermnes it Specifically, it
appears that earlier drafts of the AHRA used the term “audiogram” inste'atigital
musical recording” to describe a DARDisput, and this broader term encompassed
analog recodings. SeeS. Rep. No. 10294, at 4 (1992)seealso id.at 44 (noting that
the term “audiogram” was intended to cover analog sources such as “ausi@teasand
long-playing albums™). At the time, a DACR was defined as “a reproductian
digital formatof an audiogram . . . regardless of whethex thaterial $ reproduced

from a digital or analog souri¢” id. at 5 (emphasis addednd n thatcontext, the
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phrase “in a digital format” clarified that a DARD’s output must betdigeven if its
input was analog. Later in the legislative processngess changed “audiogram” to
“digital musical recording,” thereby requiring that both the DARDIgut andits
output be in aligital format But the phrase “in a digital format” remained in 8
1001(1)—a relic of the earlier drafivhen it had meaning(SeeDef. GM’s Reply, ECF
No. 64, at 1113; see id.at 12 (“[B]ecause of the formatgnostic definition of
audiogram, the definition of digital audio copied recording [initially] reqditiee
limitation ‘in a digital recording format’ to meet the intenttbe AHRA to regulate
only reproductions into a digital format, even for analog sourggsThus, while the
AARC is correct thatgrplusage is to be avoidethatcannotbe done“at all costs,”
United States v. Ali Research Corp51 U.S. 128, 137 (200,7andcertainlynot where
the extra verbiagean beadequately explained assimplescrivener’s error.

Finally, althoughit may be trueghatCongress clearly intenddatle AHRAto
cover recording devices thaancreate copies for consumers to listen to while driying
as the AARCassertqPIl. Opp. at 1517), this argument only goes so fagjiventhe
relatively narrowpoint of statutory interpretation that is being analyhede. That is,
this Court doesiot accept Defendantsuggesobn (seeFord’s Mem.at 10 that the
material object that a DARD creates must bseparateobject from therecording
machine itself such that a hard drive storage device coeNv@rqualify as DARCfor
the purpose of the statut&eeDiamond 180 F.3d at 1076observing tha“[t]he typical
computer hard drive . . . is, of course, a material objedBut evenso, the plain
language of th&HRA further delineatesvhichdigital audio recording machines

(whether installed inside an automobile or otherwise) are covered, saelfinitions
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establishthat, in order to be a recording device thaggersthe AHRA’s obligations
the result of the device’s reproduction procéssre,the hard drive upon which the
digital music recording is reproducechust be “another” DMR Thus,as this Court
reads it,the statutory textompels the conclusiothata car device for copying music
from CDs for later listeningvhile insidea vehiclemight possiblyqualify as a DARD
under the statute notwithstanding the fact tiin@t devicedoes not ceate a removable
material objectand it so qualifiesf the device satisfies th&tatute’s DARD
definition—i.e., it is machindor use by individualsthe digital recording function of
which is designed or marketed for the primary purpose of copying DveEgl if its
outputsatisfies thalefinition of a DMR, because dontairs only sounds and iidental
data, and not computer programs

In short this Court is persuaded thdte textthe AHRA establisheshat a DACR
is, by definition, a DMR Therefore, inorder forthe AARC’scomplaint to survive the
pending Rule 12 motionst mustcontainplausibleallegationsthat, if true, would
demorstrate thatthe challenged devices are capable of creating DACRSs that satisfy the
statutory conditions of DMRsFor thereasonsxplained belowthis Court concludes
that the AARC’s complainhas mounted this basic hurdle

B. The AARC’s Complaint States A Claim Under The AHRA

To recap,  its plain termsthe AHRA applies only talevices with digital
recording functios that havehe primary purpose afreatng a “material object” that
conforms to the definition of a DMRi.e., the object that the deviggoducesnust
contain “only sounds” and incidental datd, 8 1001(5)(A)(i), and cannot contain
unrelated computer pgrams,id. 8 1001(5)(B)(ii). Defendants insist that their

challengeddevicescannot be DARDg$or AHRA purposesven as described by

26



Plaintiff, becausé¢he “material object” thee devicesreate is thaligital file on the
device’s hard driveandthe harddrive containamuchmore thanonly sounds and
incidental datait alsocontains a variety ofinrelated computer progranisuch as
navigation systems)Defendantsargumentthatthe HDD and Jukebox devices do not
produceDMRs is consistent with thenly published federal case to consider the limits
of the AHRA The Ninth Circuitin Recording Industry Association of America v.
Diamond Multimedia Systems Ind.80 F.3d 1072 (9th Cir. 1999¢ncluded that
becausdhe Rio, an early MP3 player, received itsisit files directly fromapersonal
computerthat contaired “numerous programse(g.,for word processing, scheduling
appointments, etc.) and databases not incidental to any sound] fitdk® Rio’s input
was not a DMR and the Rio itself was not a DARM. at 1076, 1081 Hence,
Defendants hereredibly maintainthat because their devices’ hard drives an@ck

full of non-music data andomputerprograms theoutput of the HDD and Jukebox
cannot bea DMR (even afteraudio files froma CDhavebeen downloaded ontb), just

like the computer hard driviea Diamond?

8To be sure, th®iamondcourt considered whether a challenged devideait qualified as a DMR,
whereas the instant case turns on the nature of a devaogsit however, the Ninth Circuit’'s DMR
analysis is seemingly equally applicable. Furthermore, to the extahPtaintiff relies orAtlantic
Recording Corp. v. XM Satellite Radio, In®No. 1:06¢cv-03733LAK, 2007 WL 136186 (S.D.N.Y. Jan.
19, 2007), which is annpublished case out of the Southern District of New YedefPl.'s MTD Opp.
at 2728; Pl.’s MJP Opp. at 224), that reliance is misplaced. TKé case is substantially dedicated to
a thorough investigation of the scope of the AHRA’s copyrightgation, and in this Court’s view, the
AARC hasoverreadthe sole footnote on which it reliesThat is, rather than establishing that devices
with embedded software programs can be DMRs for the purpose of tRAAthat footnote was
addressed primarily to the fact that the XM devices, unlike the devtitesae inDiamond could copy
digital music recordings directly from an XM broadcast, not fusi personal computersSeeXm,
2007 WL 136186, at *4 n.4 (noting that the XM device could “receive from tragssomis,]” as
contemplated by 17 U.S.C. § 1001(1), which includes in the definition of ®ACeproduction made
“indirectly from a transmission”). Th&M court did not specifically address whether a DACR is
necessarily a DMR, nor did it consider specifically the extent to whighsoftware on the XM devices
would have precluded such a classification, or whether such adtmight instead be “material,
statements, or instructions incidental to [the] fixexunds.” Id. 8§ 1001(5)(A).
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It is entirely possible that the output of Defendants’ devices do, in fact,ioonta
computer programs and other data not incidental to the recorded audisudieghat
the devicedall outside the AHRA’s DARDdefinition. Butthis Court is keenly aware
that, at this early stage the litigation it must take Plaintiffs well-pled factual
allegations as tryeand construe all reasonable inferencegsravor. See Busby932
F. Spp. 2d at 134. Andpplying that standardit finds thatthe AARC’s complaint
contains allegations of fact that, along with reasonable inferences dralaimtiffs’
favor, are sufficiento support the conclusion that at least soméhef challenged
devicescan produce DMRs wiih the meaning othe AHRA.

For examplegven though th&dARC admits that GM’HDD might in some
instances be capable of “updating maps for a navigation feature,” iaHésges that “a
navigation/map feature is not . . . included on every device that has the musiogopy
feature,” including certain models of the Cadillac CTS CoufieeGM Compl. § 29
30.) This assertion gives rise to the inference thedsenavigationless devices might
well qualify as being capable of making DACRs tleaunt asDMRs for the purpose of
the AHRA. As for Ford’s Jukeboxthe complaint quotes an owng manual for one
vehicle that allegedly states that “[y]Jour mobile media navigation systesna Jakebox
which allows you to save desired tracks or CDs to the hard drive fordatess” GM
Compl. T 43), which in and of itself suggests that the Jukdlasxthe potential to be a
DMR (i.e.,it is reasonable to infer from this statement thaththed driveof this
devicescontains only reproductions of such audio files), especially given that the
complaint is devoid of angssertiorto the contrary Thus while Defendants may well

turn outbe factually correct when they describieeir musicrecording devices as
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sharing a hard drive with a broader “Nav System” (Ford’s Mem. at 5rmboard,
multipurpose computers” (GM’s Mem. at B) a manner that precludes theutput’s
characterization as AMR, the exact nature of these devieeandthereforewhether
they fall within the scope of the AHRAIs a question of fadihat must await resolution
atthe next stage of thlitigation. In the meantimethis Courtconcludes thathe

AARC has alleged enoing(for now) to state a clainunder the statute as this Court has

interpreted it°

V. CONCLUSION

The plain text of the AHRA supports Defendanas'sertiorthat, under the
statute, d digital audio recording devi¢emust be capable of producirigigital audio
copied recordings that these recordings are a type*dfgital musical recording and
that the device’s output must therefore comport with the definition of a digitaicalu
recordingthat is established df7 U.S.C. 8§ 1001(5) Thus, the Court rejec®laintiff’s
overly broad interpretation of the statutelowever, and nevertheless, the Court
concludeghe instantcomplaint has sufficiently alleged facts that, if true, could

plausiblydemonstratéhat Defemlants’ devices are in violation of the AHRA.

9The Court will not acede toDefendantsrequest that it consideadditional factual informatiombout
the devices at this timeGM has soughto introduce an affidavit and a copy of a GM press release (
GM’s Mem. at 19 & n.6), arguing that tARC quoted that press redee in one paragrapdf the
complaint(seeGM Compl. T 31); likewise, Ford and Clarion seek to introduce a copy afnmer’s
manual 6eeFord’s Mem. at 6 & n.3pn the groundshatthe AARC quotedfrom that manuain another
paragraphgeeGM Compl 1 43). This Court finds that the complaint does rinecessarily rel[y]” on
thesedocumentsWard, 768 F. Supp. 2d. at 119, nor doesguote from and discuss [them]
extensively,”"W. Wood Preservers Inst. v. McHug202 F.R.D. 145, 149 (D.D.C. 2013)s wouldbe
required if the Court is to consider them when evaluating DefendRuigs 12 motions. Instead, it
appears thathe complaint quotethe two doeiments at issue one time each, and the bulk of its
allegations and argumedb not rest on the press releasethe owner’s manualSeePatterson v.
United States999 F. Supp. 2d 300, 307 (D.D.C. 2013) (finding that a complaint did not nedgssar
rely on an affidavit that it “minimally quote[d]” for a limiteduppose). That said, dull factual
accountingwill occur atthe next stage of litigation.
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Therefore, as set forth in the accompanying order, Ford and Clariatismmo dismiss

and GM’s motion for judgment on the pleadings musDIENIED.

DATE: February 19, 2016 KAanjs Brown Packson
s b

KETANJI BROWN JACKSON
United States District Jueg
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