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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SONG FI, INC., et al., ))
Plaintiffs, ))
V. ; Civil Action No. 14-1283RMC)
GOOGLE INC. and YOUTUBE, LLC, ))
Defendans. ))
)
OPINION

Plaintiffs Song fi, Inc., Rasta Rock, Inc., Joseph N. Brotherton, and N.G.B., a Six-
yearold minor and son of Plaintiff Brotherton, have filed suit against Defen@antube, LLC,
and its parent company, Google Inc., alleging that they improperly removedflaiiteo
from the YouTube website. Plaintiffs have also filed for a preliminary injunati@ornpel the
reinstatement of thewrideo on YouTube. Defendadrguethat the case should be litigated in
Santa Clara County, California, pursuant to the forum selection capsesslyset forthin
YouTube’s Terms of Service. Defendants have also moved to digraissnended Complaint
The Court will transfer thisase to th&J.S. District Court for thé&lorthern District of California
whereSanta Clara Countig located BothPlaintiffs’ motion for a preliminary injunction and

Defendants’ motion to dismiss will be deniedhout prejudice.
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|. BACKGROUND*

Defendant YouTube, LLC is wholly owned by Defendant Google, Inc. and
operates as a division of GoodleYouTubés website offers an online video service through
which users can share and watch videos. For the most part, the website does nodicharge f
uploading or viewing videos. In order to upload a video to the YouTube website, an individual
or group must create a user account with YouTube. In the process of creating such an account
users are presented with a link to the YouTube Terms of Service Agreement. The adtount
not be activated unless the user checks a box stating “I agree to the Terms of Useaapd P
Policy.”

The Terms of Service contain the following provisions:

By using or visiting the YouTube website or any YouTube products,
software, data feeds, and services provided to you on, from, or through the
YouTube website (collectively the "Service") you signify your agredrtee

(1) these terms and conditions (the "Terms of Service"), (2) Google's
Privacy Policy, found at http://www.youtube.com/t/privacy and incorporated
herein by reference, and (3) YouTube's Community Guidelines, found at
http://www.youtube.com/t/community_guidelines and also incorporated
herein by reference. If you do not agree to any of these terms, the Google
PrivacyPolicy, or the Community Guidelines, please do not use the Service.

You agree that: (i) the Service shall be deemed solely based in California;
and (ii) the Service shall be deemed a passive website that does not give rise
to personal jurisdiction over YouTube, either specific or general, In
jurisdictions other than California. These Terms of Service shall be
governed by the internal substantive laws of the State of California, without
respect to its conflict of laws principles. Any claim or dispogéwveen you

and YouTube that arises in whole or in part from the Service shall be
decided exclusively by a court of competent jurisdiction located in Santa

! Because this Opinion does not address the merits of Plaintiffsis onlyfacts relevant to the
guestion of venuera setforth herein

2 All of Plaintiffs’ claimsrelate to actions taken by YouTube and thus, for purposes of clarity,
this Order will refer solely t&YouTube.



Clara County, CaliforniaThese Terms of Service, together with the Privacy
Notice at http://www.yatube.com/t/privacy and any other legal notices
published by YouTube on the Service, shall constitute the entire agreement
between you and YouTube concerning the Service. If any provision of these
Terms of Service is deemed invalid by a court of competent jurisdiction, the
invalidity of such provision shall not affect the validity of the remaining
provisions of these Terms of Service, which shall remain in full force and
effect. No waiver of any term of this these Terms of Service shall be deemed
a further or continuing waiver of such term or any other term, and
YouTube's failure to assert any right or provision under these Terms of
Service shall not constitute a waiver of such right or provision. YouTube
reserves the right to amend these Terms of Serviaryatime and without
notice, and it is your responsibility to review these Terms of Seroicany
changes. Your use of the Service following any amendment of these Terms
of Service will signify your assent to and acceptance of its revised terms.
YOU AND YOUTUBE AGREE THAT ANY CAUSE OF ACTION
ARISING OUT OF OR RELATED TO THE SERVICES MUST
COMMENCE WITHIN ONE (1) YEAR AFTER THE CAUSE OF
ACTION ACCRUES. OTHERWISE, SUCH CAUSE OF ACTION IS
PERMANENTLY BARRED

YouTube Terms of Service (TOS) {fA114, dated Joe 9, 2010available at
https://www.youtube.com/static?template=tei(tast visitedOct. 28, 2014)see alsdkt. 8-4.

Plaintiff Song fi is a corporatiowith its principal place of business located in
Washington D.C. that owns and distributes works of music and videos by independent musicians
and filmmakers. On February 14, 2014, Song fi uploaded a video called “LuvYa LuvYa LuvYa”
(hereinafter LuvYa) onto YouTube’s website. The video featured the musical group Rasta Rock
Opera, a well as the performer Jgsh Brotherton and his sipearold son, N.G.B. Am.
Compl. 11 3, 4, 31. On April 18, 2014, YouTube removed the video from its website and
replacedt with a message reading: “This Video Has Been Removed Because its Content
Violated YouTube’s Terms of Serviceldl. § 34.

Song fi protested the removal and was then informed by YouTube that the video

had been removed because of YouTube’s belief that Song fi or its agents had attempted t
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manipulate the video’s view count in violation of YouTube’s terms of service. The “view’count
is a feature on the YouTube website whereby, directly next to or below each ighoaded
content, there is a display of the number of times that the content has been viewed bydhe publ
YouTube prohibits uploaders from using any kind of electronic devices (known as “robots” o
“spiders”) to artificially inflate the view count. These mechanisms are detebwdawiew

count number increases at a rate exceeding that which could result from humamg the

content on a web browser. Song fi dispuaag artificial manipulation of the view coufar the
LuvYa video, and appealed YouTube’s removal decision. However, YouTube refused to
reinstate the video to its initial locatidn.

On July 28, 2014S$Song fi filed a ComplaintDkt. 1] against Google and YouTube
alleging breach of contract, libel, and tortious interfeeamith business relationships. Song fi
simultaneously filed a motion fortamporary restraining order (TR(@kt. 2] and apreliminary
injunction [Dkt. 3] to have the video restored to its exact former location on the YouTube
website. Google and YouTube opposed the motion. In their opposition [Dkt. 8], they argued
that the motion should have been brought in Santa Clara County, California, under the plain
terms of YouTubs Terms of Service Agreement. On August 1, 2014, the Court held a hearing
to address Song fi's motions for injunctive reli@he Court constrad the argument raised in

Defendantsopposition as a motion to transfer the casehe Court then granted leave for the

3 After removing the video, YouTube re-uploaded the video to a new location. However, the re-
uploaded video was posted under a different link that did not reinstate the view count (over
23,000 views), likes, and comments associated with the original video. Song fi seehkstaberei

the video at its initial link and to reinstate the former view count, likes, and comments.

* Google and YouTube argued that the forum selection clause in the Terms of Bervice
enforceake and that “[tjhe Court should deny Plaintiff’s motion pending resolution of
Defendants’ forthcoming motion to transfer.” Def. Opp. [Dkt. 8] at 3&e als®ef. Reply in
Support of Transfer [Dkt. 15] at 1 (“Defendants again respectfully request th&dtit enforce
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parties to brief the question of venue and reserved decision on Song fi's motion for aarglim
injunction, while denying its request for a TRO. Sept. 9, 2014 Minute Order.
On August 15, 2014, Song fi filed a memorandum on the question of venue [Dkt.
14], as well as an Amended Compldibkt. 13] adding three new plaintiffs: Rasta Rock, Inc.,
Joseph Brotherton, and Mr. Brotherton'’s six-year old son,BN.®Rasta Rock is a music and
film group and Mr. Brotherton is the president of Song fi, as well as an actor and performe
both, along with Mr. Brotherton’s son, were featured in the LuvYa video. The Amended
Complaint similarly includes claims of breach of contract, libel, and tortidedenence; it
newly alleges violations of the D.C. Consumer Proted®mtedures Act (CPPR).Defendants
filed a reply in support of their request to transfer, [Dkt. 17],antbtion to dismiss the
amended complaint, [Dkt. 18].
Il. LEGAL STANDARD —-VENUE
28 U.S.C. § 1391 governs venue in federal district courts, providing in relevant

part that:

A civil action may be brought ia- (1) a judicial district in which any

defendant resides, if all defendants are residents of the State in which the

district is located; (2) a judicial district in which a substantial part of the

events or omissions giving rise to the claim occurred, or a substantiaf part

property that is the subject of the action is situated; or (3) if there is no

district in which an action may otherwise be brought as provided in this

section, any judicial district in which any defendant is subject to the court’s
personal jurisdiction with respect to such action.

the forum selection clause . . . and transfer this action to the U.S. District Cobhd fdorthern
District of California.”).

®> The CPPA makes unlawful various trade practices including “misrepresemitfzs to a
material fact which &s a tendency to mislead,” “fail[ure] to state a material fact if such failure
tends to mislead,” usage of “innuendo or ambiguity as to a material fact, whiahdradency to
mislead,” and disparagement of “the goods, services, or business of andtiee loy

misleading representations of material facts.” D.C. Code 3024 (e), (f), (f-1), and (g).
Plaintiffs allege that YouTube’s conduct violates these provisions byadistgconsumers
about the content of the LuvYa video.



28 U.S.C. § 139b).

Under Federal Rule of Civil Procedure 12(b)(3), a defendant may, at the lawsuit
outset, test whether the plaintiff “has brought the case in a venue that the lasv deem
appropriate.”Modaressi v. Vedad#41 F. Supp. 2d 51, 53 (D.D.C. 2006). “If the plaintiff's
chosen forum is an improper venue under applicable statutes, or is otherwise incintrenie
Court may dismiss the action or transfer the case to a district where veuladebs proper or
moreconvenient.”ld. (citing 28 U.S.C. § 1406 (providing for dismissal or transfer when venue
is defective) and 28 U.S.C. § 1404 (allowirgnsfer “for the convenience of the parties and
witnesses”)). “Because it is the plaintiff's obligation to institute the acti@ngarmissible
forum, the plaintiff usually bears the burden of establishing that venue is preparhan v.

Fallin, 254 F. Supp. 2d 52, 56 (D.D.C. 2003).

“[W]hen parties have agreed to a forum selection clause, the traditionalianalys
is altered and... the clause should control absent a strong showing it should be set aside.”
Gipson v. Wells Fargo & Cp563 F. Supp. 2d 149, 154 (D.D.C. 2008) (quo#gd5 Fifth St.
Assoc. v. U-Haul Int’l, In¢.148 F. Supp. 2d 50, 58 (D.D.C. 20Qihternal quotations omitted));
see alsdvi/S Bremen v. Zapata Off-Shore Cthe Breme)) 407 U.S. 1, 10, 12 (1972) (holding
that“[forum-selection] clauses are prima facie valid” and “should be honored by the parties and
enforced by the courts”). Foruselection clauses aemforced unless the opposing party shows
that one of the exceptiomndentifiedin The Bremerapplies. The opponentust make a “strong
showing” that (1) “enforcement would be unreasonable and unjust”; (2) “the clausevalas
for such reasons as fraud or overreaching”; (3) “enforcement would contravemegapstilic
policy of the forum in which suit is broughthether declared by statute or judicial decision”; or

(4) “trial in the contractual forum would be so gravely difficult and inconvenienf{ttia



plaintiff] will for all practical purposes be deprived of his day in cou@lieney v. IPD
Analytics, LLC 583 F. Supp. 2d 108, 118 (D.D.C. 2008) (quoiihg Bremen407 U.S. at 15)
(internal quotations omitted)). The “presumption in favor of forum selection clfansksles
clauses in “nomegotiated boilerplate contractsGipson 563 F. Supp. 2d at 154 tjoig
Carnival Cruise Lines, Inc. v. Shy#99 U.S. 585, 595 (1991)).
. ANALYSIS
A. The Forum Selection Clausas Enforceable
The parties dispute the enforceability of the forum selection clause in YaaTube

Terms of Service, which provides that “[a]ny claimdispute between you and YouTube that
arises in whole or in part from the Service shall be decided exclusively bytatoampetent
jurisdiction located in Santa Clara County, CaliforhidOS § 14. Plaintiffs make three
arguments as to why this provision should not dictate venue. First, they argue that it does not
apply to Plaintiffs Rasta Rock, Joseph Brotherton, and N.G.B., because they did nothgload
video onto YouTubs websitenor agree to the Terms of Service. Second, ie@pntainthatthe
venue provision became invalid when YouTube ceased to be a “passive” website. Third, they
asserthat the Terms of Service are unconscionaPlantiffs’ arguments fail.

1. Plaintiffs are Closely Related and Bound By YouTube’s Terms of Service

It is immaterial that Plaintiffs Rasta Rock, Brotherton, and N.G.B. did not

personally upload the LuvYa video to the YouTube website because they are clasetytce
Song fi, which agreed to the Terms of Servi€abre Int'| Sec. v. Torres Advanced Enter.
Solutions, LLCheld that norparties and non-signatories to an agreement may be bound by that
agreement’s forum selection clause if their conduct is “closely related to ttraatoal

relationship” so that is “foreseeable that they would be bound by such clause.” No. 11-806



(GK), 2014 U.S. Dist. LEXIS 81349, at *27-28 (D.D.C. June 16, 2014) (“[W]here the alleged
conduct of the nonparties is closely related to the contractual relationship, éaofangnsaction
participants, parties and ngarties, should benefit from and be subject to forum selection
clauses.” (citingHolland Am. Line Inc. v. Wartsila N. Am., Ind85 F.3d 450, 456 (9th Cir.
2007) andLipcon v. Underwriters at Lloyd’s Londph48 F.3d 1285, 1299 (11th Cir. 199%¢e
also Kotan v. Pizza Outlet, In@l00 F. Supp. 2d 44, 48-49 (D.D.C. 2005) (rejecting
corporation’s argument that it should not be bound by forum selection clause in agreement
which it was not a party because corporation was established by plaintiffigmed sontract,
and corporation’s claims flowed out of plaintiff's interactions with defendants).

In this case, all Plaintiffs are closely related. Rasta Rock and Song fieshare
office (Am. Compl. 11 I2) and have the same registered ag&ateBusiness Filings for
RastaRock Corporation and Song fi Inc., The District of Columbia Business FilingshSea
available athttps://corp.dcra.dc.gov/Home.aspx (last visited October 24)20A4 music
created by the Rasta Rock Opera is aivaed managed by Song fi. Decl. of Joseph Brotherton
[Dkt. 2-1] 1 3. Joseph Brotherton is the President of Song fi and his son, N.G.B., starred in the
LuvYa video along with Rasta Rockd. 11 2, 4. The argument Bfaintiffs Rasta Rock,
Brotherton and N.G.B. that their libel and tortious interference claims are sepanat&ong
fi's breach of contract clairoarries no weightall of the injuries complained of in this case stem
from the fact that YouTube removed the LuvYa video and replacethitaniallegedly
defamatory messagea message explicitly stating that the video had been rent@cedise its

content violated the Terms of Servicehus, all claims here are closely related to the contract at

® The Court may take jucial notice of facts that “can be accurately and readily determined from
sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 2&H&¥Bo
Cannon v. District of Columbj&17 F.3d 200, 205 n.2 (D.C. Cir. 2013) (taking judicial notice of
information available on government website).
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issue and, for the purposes of the forum selection clause, Rasta Rock, Joseph Brotherton, and
N.G.B. are not distinguishable from Song fi. Allowing Plaintiffs to proceed in tisisi@,
when their claims all relate to conddieised on YouTube’s Terms of Service, would undermine
the very purpose obfum selection clausesSee Kotan400 F. Supp. 2d at 49 (“Were this Court
to rule that the forum selection clause does not apply to [the corporation], a plaiatdivil
action could simply join a newly-formed corporation to its complaint to defeat anvigberalid
forum selection clause.”Adams v. Raintree Vacation Exch., LLAD2 F.3d 436, 441 (7th Cir.
2012) ("Were it not for judicial willingness in appropriate circumstances to enforoenf
selection clauses against affiliates of signatories, such clauses oftéreasily be evaded.”).

2. YouTube’s Actions Did Not Invalidate the Forum Selection Clause

Despite Plaintiffs’ claims to the contrary, the venue provision is not invalidated

because YouTube “actively communicated with its viewers about LuvYa” wheplaced the
video with a take-down messagel. Mem.on the Question of Venue [Dkt. 14] at 6-7. Citing no
law for their position, Plaintiffs argue that YouTube’s actions in this respaaisow nullify the
venue and choice of law provis®because of the following clause in the Terms of Service: “the
Service shall be deemed a passive website that does not give rise to persahetiguriover
YouTube, either specific or general, in jurisdictions other than California.” TO8& Plaintfs
are incorrect. This clause is clearly designed to preempt assertiomsaitjion based on
contacts with a specific forunSeeSweetgreen, Inc. v. Sweet Leaf, |882 F. Supp. 2d 1, 5
(D.D.C. 2012) (finding that even though a company’s FacebadKT witter pages were
interactive, these “passive websites alone do not provide a basis for jiorsglicT here is

simply no authority for the proposition that because YouTube took down a video pursuant to its



Terms of Servicgposted a message in iace, and re-uploaded the video to another location
waived its rights to enforce the venue selection clause.

3. Neither the Terms of Service Noithe Forum Selection Clause is
Unconscionable

As noted above, the forum selexticlause is prima facie validRlaintiffs make
no claimsthat any of th@8remenexceptions apply. Instead, Plaintiffs argue that the clause
should not be enforced because the contract as a whole is unconscionable.

Evaluating Plaintiffs’ unconscionability argument involves a determinationeof t
applicable law. A federal court is directed to apply the choice of lawfard¢ise forum in
which it sits. See A.l. Trade Finance, Inc. v. Petra International Banking C66pF.3d 1454,
1463-64 (D.C. Cir. 1995). The District of Columbia choice of law doctrine generally holds
“that parties to a contract may specify the law they wish to govern rasfgheir freedom to
contract, as long as there is some reasonable relationship with the stdiedspiedineke v. Am.
Express Travel Related Sen®41 F. Supp. 2d 368, 375 (D.D.C. 2012) (quokkgtrom v.
Value Health, InG.68 F.3d 1391, 1394 (D.C. Cir. 1995)). However, it would be premature to
apply the choice of law provision in the Terms of Serwdgch requires application of
California law, given Plaintiffs’ argument that it is unenforceable; accgigliftthe Court must
first determine the applicable law without regard to the choidaw provision.” Signature

Tech. Solutions v. Incapsulatd, €, No. 13-0661 (RBW), 2014 U.S. Dist. LEXIS 97080, at *16-

17 (D.D.C. July 17, 2014).

" Even considering thBremenfactors, the Court finds that none should prevent the enforcement
of the forum selection clause. To the extent Plaintiffs argue that litigation in i@alifeould be
inconvenient, it is not so difficult that it will effectively deprive Plaintiffs of thelydh court as
discussed furthenfra.
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“Under District of Columbia choicef-law principles, [tlhe absence of a true
conflict compels the application of District of Columbia law by defauld.”at *17 (quotation
omitted). Here, California and District of Columbia law on the issue of unconsciondbihot
conflict. Under California law “[a] finding of unconscionability requires ‘a pohaal and a
substantive element, the former focusing on oppression or surprise due to unequal bargaining
power, the latter on overly harsh or agided results.”’AT&T Mobility LLC v. Concepcigri31
S. Ct. 1740, 1746 (2011) (quotidgmendariz v. Foundation Health Psychcare Se24.Cal.
4th 83, 114 (2000)). Similarly, “[ulnder D.C. law, a court can void a contract on the grounds that
it is unconscionable if the party seeking to avoid the contract proves that the coagdxith
procedurally and substantively unconscionabledk v. Computer World Servs. Carp20 F.
Supp. 2d 90, 97 (D.D.C. 2013). Thus, the Court will applyateof the District of Columbia

Whether or not an agreement “is procedurally unconscionable turns on whether a
party ‘lacked meaningful choice as to whether to enter the agreem@ftité v. Four Seasons
Hotels & Resorts999 F. Supp. 2d 250, 257 (D.D.C. 2013) (quokng v. Computer World
Services Corp.920 F. Supp. 2d 90, 97 (D.D.C. 2013) (applying D.C. laW}jis is determined
under the totality of the circumstances; “the court must ask whether ‘eaghgtnd contract,
considering his obvious education or lack of it, ha[d] a reasonable opportunity to understand the
terms of the contract, or [whether] the important terms [were] hidden in a maze pfiht and
minimized by deceptive [] practices.Fox, 920 F. Supp. 2d at 98 (quotikglliams v. Walker
Thomas Furniture Co350 F.2d 445, 449 (D.C. Cir. 196%alterations in original). A contract
is substantively unconscionalbifeéhe contract terms are unreasonably faltgdao one party”
such that they are “so outrageously unfair as to shock the judicial consciéhad.99 (internal

guotation marks and citation omitted).
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https://www.lexis.com/research/buttonTFLink?_m=c66edce7c2139aecc884c626d4cab283&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b999%20F.%20Supp.%202d%20250%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=33&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b350%20F.2d%20445%2c%20449%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=68&_startdoc=51&wchp=dGLbVzt-zSkAb&_md5=11d8678fc8c99e4ed2c490093a4d0fdc

Plaintiffs argue that YouTube has “overwhelming power in its chosen market”
and that Song fi, as a “small, independent music compan[y],” had no choice but to accept the
Terms of Service. Pl. Mem. at 9. Though YouTube is undoubtedly a popular video-sharing
website, it is not the case that Plaintiisked any kind of meaningful choice as to whether to
upload their video tthe YouTubewebsite andhgree to the conditions set forth by YouTube.
Plaintiffs could have pulicized the LuvYa videdy puttiing it on various other file-sharing
websites or on an independent website. Moreover, the fact that Plaintiffs lacifanhinar
power does not render tleatire contract or the forum selection clause procedurally
unconscionableFox, 920 F. Supp. 2d at 98 (finding plaintiff had “meaningful choice” about
whether to sign agreement even though it was presented as condition of employment without
further negotiation)2215 Fifth St. Assogsl48 F. Supp. 2d at 56 (finding forum selection clause
enforceable despite “the relative disparity in the bargaining positiohg @arties throughout
the negotiation process” because “the presumption in favor of enforcing a foratiosetlause
applies even if the clause was not the product of negotiation’™) (quigiamma v. Papandreou
59 F. Supp. 2d 65, 70 (D.D.C. 1999Nor arestandardizedboilerplate contracts per se
unconscionableSeeForrest v. Verizon Communs., In805 A.2d 1007, 1010-11, 1013 n.15
(D.C. 2002) (finding no unconscionability in agreemaetepted by clickingnline button and
holding that “g] contract is no less a contract simply becauseahtered into via a computer”);
see alsdrestatement &ond) of Contracts § 208 (“It is to be emphasized that a contract of
adhesion is not unconscionable per se, and that all unconscionable contracts are not contracts of
adhesion.”). Here, there was no procedural unconscionability where the conditiogs &dr
YouTube’s service were not obscured or hidden, Plaintiffs had a clear opportunity tdamtiers

the terms, and they did not lack a meaningful cho®eeCurtis v. Gordon980 A.2d 1238,
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1244 (D.C. 2009ffinding partythat signed contractid not lackmeaningful choicedespite
being umepresented and claiming he didt read or understarmdjreement

Plaintiffs’ argument that the Terms of Service arestantively uncescionable
also falls short. Plaintiffs point to several aspects of the contract, includinyy th&tube may
modify the Terms, discontinue service, or remove content unilaterally; it iscud@rranty
disclaimer, liability limitations, and an indemmétion clause; and it includes a forum selection
clause requiring litigation in Santa Clara, Californione of these termsor the contract as a
whole, is “so outrageously unfair as to shock the judicial conscie@x,"920 F. Supp. 2d at
99. Indedl, courts routinely enforce such terms in form contraSee Forrest805 A.2d at 1013
n.15, 1114 (rejecting unconscionability argument and noting numerous disclaimers in \gerizon’
standardized agreem@ft Unlessthere is some evidence ‘@fgregious’tactics of which there
is nane here;the party seeking to avoid the contract will have to showttteterms areo
extreme as to appear unconscionable according to the mores and busiciesssof the time
and placé€. Urban Invest., Inc. v. Branhgm64 A.2d 93, 100 (D.C. 1983Rlaintiffs have not
made such a showing.

With respect to the forum selection clausés not improper for YouTube to
require that claims against i€ bbrought in the noarbitrary forum where it resideSeePan Am
Flight 73 Liaison Group v. Dav&11l F. Supp. 2d 13, 24 (D.D.C. 2010) (‘i€]fact that the
[agreementay require parties from all over the world to travel to the District fails to

demongrate that enforcement of tih¢ forum selection clause will create the kind of grave

8 Courts analyzingalifornia law, whichapplies the same procedural and substantive
unconscionability test, have reached the same reSalODblix, Inc. v. Winiecki374 F.3d 488,
491-92 (7th Cir. 2004) (noting that “California routinely enforces limited waesiaind other
terms found in form contracts” and “arbitration provisions in these contracts musobeed
unless states would refuse to enforce all offghel package deals” because “[s]tanefarin
agreements are a fact of lijgciting cases).
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inconvenience needed to abrogate a contractual agre&nfaepplying D.C. law);National Dev.
Corp. v. Fenetres M@,998 U.S. Dist. LEXIS 9768, at *6-7 (D.D.C. June 26, 1998) (noting that
“[i]t is neither unconscionable, nor uncommon for a contracting party to bargain fértine *

field’ as the sole forum for contractual disputes, even when such designation nias qilretr

party at a geographical disadvantage in litigating such a dispute” and upholding éeatios
clause requiring litigation in Montreal, Canada, which was not “some arbit@agidn chosen

to restrict the partiésaccess to litigation, but is the jurisdiction where the contracting defendant
is located”) (citingCommece Consultants International, Inc. v. Vetrerie Riunite S,B887 F.2d
697, 699-700 (D.C. Cir. 1989)). Furthermore, Google and YouTube’s choice of forum has been
found consistently enforceabl&eeFeldman v. Google, Inc513 F. Supp. 2d 229, 246-48 (E.D.
Pa. 2007)Google’s forum selectioolause was not result of fraud, overreaching, or bad faith,
and was better suited for resolution in California court despite inconveniencentiffjlai

Person v. Google Inc456 F. Supp. 2d 488, 493-95 (S.D.N.Y. 2006) (same)Défendants

point out,“[b] ecause many millions of users from across the globe create accounts and upload
videos on YouTube’s website free of charge, the foamthvenueselection clause is necessary

to manage the costs of litigation and reduce the burden to YouTube persditigzitioig all

over the world.” Decl. of Kate Hushion, YouTube Operations Strategist, [Dkt. 8-3] 6. The
provisions and protections in the Terms of Service “make it possible for YouTube to provide
video hosting services for free to hundreds of millions of users around the"wdt.Mem. at

11. Having taken advantage of YouTube’s free services, Plaintiffs cannot complairethat

terms allowing them to do so are unenforceable. Thus, hdisogvereco issues of

° Plaintiffs’ attempts to distinguiseldmanmiss the mark. The Court concwih the result
there and agrees thalaintiffs have not shown evidence of coercion or overreaching by
YouTube.
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unconscionability with YouTube’s Terms of Service, the Court fthdsthe venue selection
clause requiring litigation in Santa Clara Couistgnforceable.

B. The D.C. Consumer Protection Procedures Ac{CPPA) Does Not Mandate
Venue in this Court

Plaintiffs alsoargue that thicase shuld not be transferred because, according to
them,the CCPA'mandates venue exclusively in courts of competent jurisdiction in the District
for disputes arising under that statute.” Am. Compl. 12. How@&RRAclaims may be
brought anywhere that a court has jurisdiction, including the Northern DistriclitdrGia.
Seege.g.,Pecover v. Electronics Arts In6&33 F. Supp. 2d 976, 984 (N.D. Cal. 2009) (denying
motion to dismiss plaintiffs’ claims brought under CPPIA)re TFT-LCD Antitrust Litig, 586
F. Supp. 2d 1109, 1125-26 (N.D. Cal. 2008) (sanwgreover, CPPA claims brought in the
District of Columbia may be transferradhenvenue is improperSee Sweetgree882 F. Supp.
2d at *2, 67 (transferring case wene plaintiff alleged violations of CPPA to VirgifjaMurdoch
v. Rosenberg & Assocs., LL2013 U.S. Dist. LEXIS 40825, at *2-3 (D. Md. Mar. 22, 2013)
(noting that D.C. district court transferred case, includiagnsunder CPPA, to Maryland).

To the extent Plaintiffargue thatheir CPPA claimsnustbe brought federal
court in the District of Columbidhey are incorrect. The teaf the statut@lone forecloses that
argument, as gtates tha€CPPA claims shall be broughtihC.’s Superior Court, not thiederal
District Court for the District of ColumbiaSeeD.C. Code 8§ 28905(k)(1)(A), (K)(1)(A)(2)
(providingthat “[a] consumer may bring an action seeking relief from the use of a nactee
in violation of a law of the District” and that such a claim “shall be brought iStiperior Court

of the District of Columbia):*® Thus, a party asserting a claim under the CPR®iisestricted

19The relevant clause heiefound in the section of the D.C. Code entitled “Complaint
Procedures” and appears to explain when a consumangdegal relief may file a claim in
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to federal court. @&rther, this language, while creating jurisdiction f1C. Superior Court, does
not deprive federal courts of jurisdiction over CPPA clai@se, e.g., Sweetgreé82 F. Supp.
2d at *2, 6-7see alsdistrict of Columbia ex rel. American Combustion, Inc. v. Transamerica
Ins. Co, 797 F.2d 1041, 1045-46 (D.C. Cir. 1986) (holding that another D.C. Code provision
stating that suits under‘ghall be brought” in D.C. Superior Court did ritgfeat federal
diversityjurisdiction). Accordingly, Plaintiffs’ claim that venue in this District is maratst
under the CPPA is meritle$5.
V. CONCLUSION

For the reasons set forth abotres case will be transferred to theS. District
Court of theNorthern District of Californiawhere Santa Clara Coungylocated Plaintiffs’
motion for a preliminary injunction [Dkt. 3] and Defendants’ motion to dismiss [Dkt. ilBbav

denied without prejudice. A memorializing Order accompanies this Memoranduno®pini

Date: October 29, 2014

/sl
ROSEMARY M. COLLYER
United States District Judge

court, as opposed to the situation where a party seeks to file a complaint aboutbinaliieg
practice. SeeD.C. Code § 29-3905.

1 Defendants argue that Plaintiffdlegations under the CPPA are improper githet the
Terms of Service provide that they shall be governed by California law.Cbhid does not
reachthis question given its decision to transfer.
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