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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ADAM LAGUE, et al,

Plaintiffs,

Civil Action No. 14-1302
TSC/DAR

V.
DISTRICT OF COLUMBIA

Defendant.

MEMORANDUM OPINION

Plaintiffs Adam and MaurBaGuecommenced this action against the District of
Columbia on beHaof M.R-I., their minor child, pursuant to the Individuals with Disabilities
Education Act (“IDEA”), 20 U.S.C. § 140& seq.SeeComplaint for Declaratory and
Injunctive Relief(Document No. 1).In their complaint, Plaintiffs claim th#l) the District of
Columbia Public Schools (“DCPS”) failed to provide M.R-I. with a free approppiaidéic
education*FAPE”) (Count I} (2) DCPS failedo develop an appropriate individualized
education program (“IEP”) for M.R-(Count II), and (3)the Hearing Offter committed error
and violated Ruintiffs’ due process rights by failing to apply correct legal standénds failing
to render a proper decisi¢@ount Ill). As relief, Plaintiffs ask that the decision of the Hearing
Officer be vacated; that they bembursed for tuition and other costs of M.R- enroliment at
Kingsbury Day School (“Kingsbury”) for the 2013-14 school year; that Defendant bedride

place and fund M.R-I. at Kingsbury, and to “declare it to be [M.&§-current educational
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placenent[]” and that they be awarded their costs, including reasonable attorney’s fées, of
action. Id. at 1011.

This action was referred to the undersigned United States Magistrate Juddedasdu
management. ReferrDocument No. 3)see als®8/20/2014 Minute Order. Pending for
consideration by the undersigned Ritaintiffs’ Motion for Summary Judgment (Document No.
12) and Defendant’s Cross Motion for Summary Judgment (Document No. 17). Upon
consideration of the motions; the memoranda in support thereof and opposition thereto
(Document Nos. 18, 19, 20, 21, 23);2he administrative record (“AR”) (Document 8l®,

10, 13-, and the entire record herein, the undersigned will deny both motions without
prejudice, and remand this matter to @féice of the State Superintendent for Education

Student Hearing Office for further findings in accordance with the Memorandhinio@!

BACKGROUND 2

M.R-1., a resident of the District of Columbia who was seventeen yearstblel tahe
this action was anmencedhas been determindxy DCPS to be eligible for special education
and related services as a student withsability, Other Health Impairment (“OHI”"), based
upon a diagnosiattention Deficient Hyperactivity DisordeiSeeHOD at6. For four schol
years beginning with the 2009-10 school year, DCPS placed and funded M.R-I. at Kyngsbur

Day School (“Kingsbury”) — a nopublic, full-time special education scheelnd maintained

1 The undersigned is mindful that Local Civil Rules 72.2, 72.3 and 73.1algnaeclude the determination by a
magistrate judge of a motion for summary judgment absent the carfisbatparties. However, the undersigned
finds that these rules do not preclute denial of the pending motions without prejudice in the contekieof
remand for which this Memorandum Opinion and accompanying Order proSigsh actiors but an intern
measure intended to ensure a more fulsome record for feghsiderationand thereafter, aeport and
recommendatian

2 Unless otherwise indicated, the source of the salient facts summarizesigedion is the Hearing Officer
Determination (“HOD”) which appears in the Administrative Record (“AR”) at pagé2 3
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that placemeinthrough the end of the 2012-13 school ye&ead. at8. During a meeting on
June 14, 2013, the IEP team, consisting of representatives of DCPS and the Plaiet#ts, ag
that M.R41. “was ready” to atten@€olumbia Heights Educational Center (“CHBC”a general
education schoal for the 2013-14 school year with agreed upon “supports[.]” An IEP for the
2013414 school year was finalized at that meefinBeeid. at 11-12.

During thefirst 30 days of the 2013-14 school year, M.Rearnedall As and Bs in his
classes.”ld. at 14. During an IEP meeting conducted on September 30, &fik®rns
regarding “tracking” of assignments, the need for additional support in waitidgditing and
behavioral support services were discusstt.at 15 -16. As the school year progressed, M.R-
l.’s parents expressancen in communications directed to tpecial Education SPED)
Coordinator about M.R-“missing” assignments during Octobdd. at 1718. On Novemér
18, 2013, Plaintiff Adam LaGue emailed the SPED Coordinagmrding higlesire to medb
discusdM.R-I's failure to complete homework assignments and attend classes, among other
concerns Id. at 20. On the same day, the SPED Coordinator offered to meet the parents at their
homeor at a coffee shoim the evening to discuss those concerns; howéweparents did not
respond to the request and no meeting took plate.

On December 20, 2013, Plaintiff Adam LaGue met with the SPED Coordinator at
CHEC to discuss the need for attendance monitoring due td.Mskipping school andtaying
homeplayingvideo games. Id. at 2122. After this meetingat some point between December
20 and 25, 2013, M.R.-apparently attempted suicidadwasfound hours later bylRintiff

Maura LaGueseveral miles away from homeAR at 468-70see alsdHOD at 2.

3 While M.R-l.’s Paintiff Maura LaGue expressabncern that M.R. would need a specialized program and
access to advanced coursewatkagreed that M.R. would benefit from a general education setting. AR at 104,
440-46.
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On January 9, 2014ftar theholidaybreak, Nickaya Foster, the DCPS Case Manager
assigned to M.R-I., reached out to the IEP team “to schedule an IEP meetingets §idR-
l.’s] progress, parent concerns, and location of servickR.'at 239 seealsoHOD at 5. The
meeting was scheduled for January 16, 2@bd, Plaintiff Adam LaGueesponded that botie
and Plaintiff Maura LaGue woulattend AR at 239, 243. However, on January 15, 2014,
Plaintiffs, through counsehotified DCPS by letter thail.R-I. would return to Kingsbury,
effective January 29, 2014, due to M:R*failure to make progress at CHEC and need for
significantly more services and supports than he is currently recéilith@t 245-246;seealso
HOD at27. Plaintiffs’ counsehdvised thathe parentsvould seek public funding for M.R's
attendance at Kingsburyd. Plaintiff's counsel also requested cancellation of the January 16,
2014meeting, which he characterized as dite discuss [the Student’s] recent absences.” AR at
246;seealsoHOD at 27. On the same day,aase manager offeréd reschedule the IEP
meeting,nviting the parties to “let us know what date and time you are available to nidet.”
at 248 seeHOD at 28

On January 16, DCPS responded to Plaintiffs’ notificakedter and in it,maintaired
that M.R41. had received abf the supports for which tH&P provided, with the exception of
occupational therapy, the subject of a prior authorization for services other tb&P3; AR
at 251 seeHOD at 26

On January 30, 2014, counsel advised that MriBturned to Kingsbury on that day.
AR at 250. In the same communication, counsel stated that “the parents . . . are arallable
willing to attend an IEP meeting, if DCPS wishes to convene one.” AR at 250;&254iso
HOD at 30 Later on the same day, the SPED @awtor replied: “At this tim¢CHEC] will

not be convening an IEP meeting for your client.” AR at 28®; alsdHOD at 31.
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Plaintiffs filed a due process complaint on February 22, 2€Hallengng the decision
not to fund M.R-1.’s placement at Kingsbury and alleging a failure to providePEFAR at
263-69. The due processhearingwas conductedn April 21, 2014. The following issues were

presented for determination:

(a) Since the beginning of School Year (“SY”) 202314, has
Respondent denied the StudentFeee Appropriate Public
Education (FAPE) by failing to propose an appropriate
Individualized Education ProgramIEP’) to meet his needs
because he requires a ftithe special edud¢®an setting?

(b) Since the beginning of SY 20914, has Respondent denied
the Student a FAPE by failing to implement his IEP fully by
failing to provide all of the Occupational Therapy (“OT”) and
behavioral support services specified in the IEP?

(c) On or aboutJanuary 30, [2]014, did Respondent deny the
Student a FAPE and/or violate 34 C.F.R. 8300.324(b) by
refusing to convene a meeting of the Student’s IEP Team?

(d) Is Kingsbury Day School (“KDS"ga proper placement for the
Student?

AR at 312, 416 -715ee alsdHOD at 67.

In a written decision issued on May 2, 2014, tleakhgOfficer dismissed the

Plaintiffs’ complaint in its entirety with prejudice, concluding that Plaintiffeato prove that
Defendant denied a FAPE to MIRHOD at 2. More specifially, the Hearing @icer found
that DCPS “did not deny the Student a FAPE by failing to propose an appropridatenteet
[the Student’s] needs including a fallne educational setting.fd. The HearingOfficer found
that DCPS had “violated 34 C.F.R. §300.324(b) by refusing to convene a meeting of the
Student’s IEP team” on or about January 30, 2014; however, he concluded tredtif@iswas

a procedural violation, rather than a denial of FARIecause Petitioners already decided that

they would not ecept any placemenr [location of services] for the Student other than
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[Kingsbury].” HOD at 51;see also idat 44 ¢commenting thathe parents “had expressed their
intent to maintain the Student’s private school enroliment whether p6&S] revisd the

Student’s IEP and placement.”)

THE PARTIES’ CONTENTIONS

Of the four issues presented for determination by the Hearing Officeemege for
immediate consideration by this Court: (1) whether, on or about January 30D2®dddant
denied M.R}. a FAPE, violated 34 C.F.R. § 300.324(dx) both, by refusing to convene a
meeting of M.RL’s IEP team, and (2) whether Kingsbu¥ya non-public, fulime special
education day schoolwas, at the time of the due process heafm@roper placement” for
M.R-I. SeeMemorandum in Support of Plaintiffs’ Motion for Summary Judgment (“Plaintiffs’
Memorandum”) at 17;-38; Memorandum of Points and Authorities in Support of Defendant’s
Cross Motion for Summary Judgment and Oppositidalantiffs’ Motion for Summary
Judgment“Defendant’s Memorandum’at 2634; Plaintiffs’ Reply and Opposition to
Defendant’s Cross Motion for Summary Judgnedr210; Defendant’s Reply to Plaintiffs’
Opposition to Defendant’s Cross Motion for Summary Judgme?b; Plaintiffs’ Additional
Briefing at £4; Defendant’'s Supplemental Memorandum at 1-5. With regard to the first of the
two issuesPlaintiffs submitthat the Hearing Officer erred in finding that Dedant’s refusal to
convene an IEP meeting on or about January 30, 2014 “was a procedural violation that must be
regarded as harmless[deeHOD at 4, and not a denial of FAPE; Defendant submits that the
Hearing Officer correctly determined that Defendant’s refusal to convemadhting was but a

procedural error. With regard to the second of the two isBleastiffs submit that M.R.’s

4 The Hearing Offices additional findingssee, e.g HOD at 3652, are not summarized herein, as there is little
nexus between thoselditionalfindings andhe issues discussed herein.
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parents are entitled to reimbursement of the tuition and other costs they incurrelimgenr
M.R-I. at Kingsbury for the 2013-14 school year; Defendant submits that Rtaargf not

entitled to tuition reimbursement.

STATUTORY FRAMEWORK
A primary goal of IDEA is'to ensurehat all children withdisabilities have

availableto them dree appropriate publieducatbn thatemphasizespecialeducatiorand
relatedservicegesignedo meet theiuniqueneedsandpreparghem for furthereducation,
employmentand independent living[.]” 20 U.S.C.1800(d)(1)(A) see also Boose v. District
of Columbia 786 F.3d 1054, 1056 (D.C. Cir. 20157 (e Individuals withDisabilities
Educaton Act aims to ensure that every child has a meariogfortunity to benefit from
public education). GenerallySates as a prerequisite to eligibility f@a share of federal
appropriationsmusthave in effect policies and proceduresétwsure . . [thaf [a] free
appropriate public educatias available tall children with disabilities residing in the State
betweerthe age®f 3and21, inclusive, including children with disabilities who have been
suspended or expelled from schd@. 1412(a)(1)(A).

Enroliment in a public school is not a prerequisite to an offer of FAPE to an eligible
child who resides in the school district. This Court, on mulbglEasions, has held that a local

education agency (EA”) “has a continuing responsibility to offer a FAPE to a student with

5 Plaintiff also suggest that “DCPS should . . . be ordergddspectivelyplace the student at Kingsbury Day
School[.]” Plaintiffs’ Memorandum at 38 (emphasis supplie§.no issue concerning prospective placeieas
considered by the Hearing OfficeeeHOD at 67, theundersigned cannot consider tissue in tle context of this
civil action. See, e.gJoaquin v. Friendship Pub. Charter ScNo. 1401119, 2015 WL 5175885, at {®.D.C.

Sept. 3, 2015) (“[Albsent showing that exhaustion would be futile or inadequate, a party musiepalts
administrative avenues of redress under the [IDEA] before seeking judigievrunder the Act.”) (quotinGox v.
Jenkins 878 F.2d 414, 419 (D.C. Cir. 1989) (citation omijtd®into v. District of Columbia69 F. Supp3d 275,

284 (D.D.C. 2014) (“A district court has no subject matter jurisdictitih respect to a claim that has not first been
pursued though administrative proceedings.”) (citations omitted).
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disabilities within its districtegardless of whether that student is currently enrolledpni\zate
school” Oliver v. Districtof ColumbiaNo. 13-00215, 2014 WL 686860, (D.D.C. Feb.
21, 2014)emphasis supplied) (citingistrict of Columbia v. Wolfirel0 F. Supp. 3d 89, 94-95
(D.D.C. 2014)see alsdistrict of Columbia v. Vinyard71 F. Supp. 2d 103, 111 (D.D.C.
2013),appeal dismissedyo. 13-7167, 2013 WL 6818236, * at 1 (D.C. Cir. Dec. 26, 2013).
Even in the context of a student enrolled by the student’s parents in a private schdeltbetsi
District of Columbia, this Court has hetat“[jjust because [the state which the private
school is located] may have . . . responsibilities [in accordance with IDEA] ofvn and just
because [the student] is currently enrolled in school in [the state in which the goihabis
located] does not relieve DCPS from hayto fulfill its own responsibilities as the LEA of
residence to evaluate the student and make FAPE avdildblieer, 2014 WL 686860, at *4
(citations omitted). Thusyégardless dithe] enroliment statupof a child with a disability]
DCPS is required to . . . make a FAPE availableD]S. v. District of Columbig699 F. Supp.

2d. 229, 235 (D.D.C. 2010).

The IEP *“is thé primary vehiclé for implementing the IDEA. Joaquin, 2015 WL
5175885, at *1 (quotingesesne ex rel. B.F. v. District of Qaibig 447 F.3d 828, 830 (D.C.
Cir. 2006) (citation omitted). An IEP is a written document which incladdsscription of “the
impact of [a] child’s disabilities, annual ‘academic and functional’ goalthi®child, and the
forms of individualized education and support that will be provided to the child in view of the
child’s disabilities and in order to aid the child’s developmental academic psdgesS, 699
F. Supp. 2d at 233-34 (citing 20 U.S.C. § 1414 (d)(1)(A)elEP “should be reasonably

calculatedto enable the child to achiepassingnarks angdvancdrom gradeto grade.”



LaGue, et alv. District of Columbia 9

Wolfire, 10 F. Supp. 3d at 92 (quotiBgl. of Educ. oHendrickHudson Cent. Sciistrict,

Westcheste€nty. v.Rowley 458 U.S. 176, 2041982)) (internalquotation marks omitted).

More broadly, an IEP is generalli{proper under the Actf reasonably calculated to
enable the child to receive educational benéfitkeggett vDistrict of Columbia 793 F.3d 59,
70 (D.C. Cir 2015) (quotingowley 458 U.S. at 207). Because the IEP must be “tailored to
the unigue needs” of each child . . . it must be regularly revised in response to new informati
regarding the child’s performance, behavior, and disabilitiek.at 234 Rowley 458 U.S. at
203); 20 U.S.C. 88 1414(ity)); see alsB4 C.F.R. § 300.324)(l) (“Each public agency must
ensure that . . . the IEP Team reviews the child's IEP periodically, but ndtdassinually, to
determine whether the annual goals for the child are being achieved; anegfleasEP, as
appropriate,” to address among other matfegress toward annual goalsppropriate
curriculum, current observations, and anticipatedds.)The school district must “generate
that new information as needed, through assessments and observations of thiel cliddifig

20 U.S.C. 88 1414(c) (1(»)).

It is settled that IDEA's “broad remedial reach” encompasses “requirfinigEA to
provide tuition reimbursement as compensation when a parent enrolls a disabledahild
private school due to the LEA's deficiencies in providing a FARHE®to, 69 F. Supp. 3d at
284 (quotind_.R.L. ex rel. Lomax v. District of ColumbB96 F.Supp.2d 69, 76 (D.D.C.
2012))(citation omitted)see alsdliver, 2014 WL 686860, at *5 (“[Tje remedial authority
for which the Act provides ‘includes tuition reimbursement for parents who uallgtplace
their child in private school [.]”) (citing 20 U.S.C. § 1412(a)(10)(C)(8pe generally

Vinyard,971 F. Supp. 2d at 115 (“Tuition reimbursement for private school tuition when the
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school district denied a child a FAPE was first recognized by the Supreme €part af the
courts' broad authority to ‘grant sudkief as the court determines [is] appropriate.’ ")
(quotingSch. Comm. of Town of Burlington, Massachusetts v. Dep't of Educ. of
Masschusetts471 U.S. 359, 368, (1985 citation omitted).

Parents who enroll their child in a private school without the consent ajflsuffioials
will be entitled to reimbursement under the Act “only if ‘the court orihgasfficer finds that
the agency had not made FAPE available to the child in a timely manner priat émtbllment
and that the private placement is appropridt@into, 69 F. Supp. 3dt 284-85(citations
omitted);see als®0 U.S.C. § 1412(a)(10)(C)(ii) (stating that reimbursement may be
appropriate if “the agency had not made a free appropriate public educatiablavailthe
child in a timely manner prioot[the private-school] enroliment”). “Put another wdijhe
reviewing court may grant tuition reimbursemen(1i} the public placement violated the IDEA
and (2) the private school placement was proper under the’ Agalloh v.District of
Columbia,968F. Supp. 2d 203, 210 (D.D.C. 2018)tétions and internajuotationmarks
omitted; see alsdliver, 2014 WL 686860, at *5 (“[W]hen a public school system has
defaulted on its obligations under the Act, a private school placement is ‘proper undet the A
if the education provided byé¢ private school is ‘reasonably calculated to enable the child to
receive educational benefits | the same standard by which the appropriateness of a public

school's IEP is assessed.”) (citation omitted).

A parentor adultstudent, mayile anadministrativecomplaintand havean
opportunity for animpartial dueprocessearingif he or she objects to “thdentification,
evaluationor educationgblacemenbf the child, or the provisioof afreeappropriate public

education to such child.” 20 U.S.C. § 1415(b)(Bj1). A partyto the administrative
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proceedingnaychallengethe administrativedecision‘in any State court of competent

jurisdiction or in a district court dhe UnitedStates . . ..” 8 1415(i)(2)(A).

APPLICABLE STANDARD OF REVIEW

The applicablestandardf reviewis well-settled:“In evaluating dearingofficer’s
decision in aiiDEA casesuchas this one, a courtviewsthe administrativeecord,mayhear
additionalevidence andbasests decision on the preponderancéhaevidence grantingsuch
relief as deemedppropriate.” Pinto, 69 F. Supp. 3dt283 (quotingPatterson vDistrict of
Columbig 965 F. Supp. 2d 126, 18D.D.C. 2013)(citing 20 U.S.C. 81415(i)(2)(C)).
Where no additional evidence is considered by thetc“the motion for summary judgment is
simply the procedural vehicle for asking the judge to decide the case on the Hasis of t
administrative recortl. Savoy v. District of Columbj&44 F. Supp. 2d 23, 30 (D.D.C. 2012);
see alsd®mith 2014 WL 1425737, at *Eeiting G.G.ex rel.Gersten vDistrict of Columbia
924 F. Supp. 2d 273, 277-{B.D.C. 2013) (“Where noadditionalevidenceas beforethe
court, ‘ratherthanapplyingthetypical standard applicabl® asummarjudgmentmotion . . .
thecourt in anIDEA caseconducts asummaryadjudcation.”™); K.S. v.District of Columbia
962 F. Supp. 2d 216, 223 (D.D.C. 20{3HIthough styledMotions for Summary Judgment,
thepleadingsan this case moraccuratelyseek theCourt’'sreviewof anadministrative
decision.”).

The party challenging the administrative decisioas the burden of proving
deficiencies in the administrative decision by a preponderance of the evid&matsey v.
District of ColumbiaNo. 13-1956, 2015 WL 1423620, at *3 (D.D.C. March 30, 20The

court must make an independent determination, but “shoulddyieaveight’ to thedecision
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of thehearingofficer and shouldfford somedeferenceo the expertise of tHeearingofficer
and the schoadfficials.” D.K. v. District of Columbia983 F. Supp. 2d4.38,144 (D.D.C.
2013)(citationsomitted);see als.S, 962 F. Supp. 2d at 243The preponderance-of-the-
evidencestandaraf review ‘does not authorizanfetteredde novareview.””). “[A] hearing
decision withouteasonedndspecificfindingsdeservedittle deference,but a“court
upsettingthe [hearingpfficer’s decision must at least explain iasis for doing so.” Reidex
rel. Reid v. District of Columbjat01 F.3d 26,521 (D.C. Cir. 2005]citations omitted)
(internalquotation marks omitted).

A district court has discretion to remand an action brought pursuant to IDiBA to
hearing officer for further consedation of the evidence, and for further findings of fact and
conclusions of law, if such action is “the only vehicle by which review consistemtivat
applicable statutory scheme can be accomplished[{. v. District of Columbia20 F. Supp.
3d 31, 40 (D.D.C. 2013) (citinQptions Pub. Charter Sch. v. Howe ex rel. AF12 F. Supp.
2d 55, 57-58 (D.D.C. 2007) (remanding IDEA action for further administrative proceeding
where the hearing officer made “no findings with respect to the basis upon whicheslited
... testimony” and “elsewhere . . . relie[d] upon speculatios®g; also Joaqujr2015 WL
5175885, at *10 (remanding an IDEA action for further consideration by anpesficer
where “the record contains insufficient evidence” concerning one of the Rsented, and
“the relief that [the parent] now request is itself uncertain.”). In a cistamee in which
remand is an appropriate exercise of the court’s discrgiending motions for summary
judgment may be denied without prejudideg., Banks ex rel. D.B..\District of Columbia
720 F. Supp. 2d 83, 92 (D.D.C. 2010) (denying the plaintiff's motion for summary judgment

and the defendant’s cross-motion for summary judgment without prejudice, and renthading
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case to the hearing officer, where “the administrative record is insufftoielgtermine

whether D.B. was denied a free and appropriate public education when the Schooldiyste

not provide all of theexvices in [the IEP].”)see also Taylor v. District of Columbia70 F.

Supp. 2d 105, 111-12 (D.D.C. 2011) (denying pending motions for summary judgment without
prejudice, and remanding the case to the hearing officer for further catsideof additioal

evidence).

DISCUSSION

The undersigned finds that the determination of the Hearing Officer thandeft's
refusal to convene an IEP meeting on or about January 30, 2014 “was a procedural violation of
IDEA that must be disregardexs harmless” can only be regarded a perversion of the settled
law of this Circuit. In so finding, the Hearing Officer quoted the shocking pribgoshat
“[Defendant] had no obligation ‘to go through the wasteful effort of attemptingriduct an
IEP meeting and prepare an IEt a student whose parent[8d] unilaterallywithdrawn [he
studen} from the District and whose parent[s] [had] failed to respond to an overture from the

District to convene an IEP meeting.” HOD &.% In support of this shocking proposition, the
Hearing Officer cited only an unpublished decision rendered by a judge ohiteel States
District Court for the District of Rhode Islandtd. Because the decision is unpublished, the

undersigned has no means consistent with judicial review to assess thecisansqat, and to

consider the extent to which those facts are comparable to or distinguishabledsem t

6 The phraséfailed to respondo an overture from the District to convene an IEP mettiogld be interpreted by

a casual reader as an indication that NIR parents failed to respond to an overture from DCPS to convene an IEP
meeting. However,the opposite is true in this casBCPS refused toanvenean IEP meeting on January 30,

2014.
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presented here; to review the authorities carsid by the other court; or tietermine whether
the decision is regarded as authoritative even in the District of Rhode Island.

More important, however, is the reality that the law in this Circuit, reaffirmedey th
Circuit twice within the last foumonths, $ that“[i]f a school district fails . .to offer the
student an appropriate IEP, and if that failure affects the child's educatiorhetuisttict has
necessarily denied the student a free appropriate public edutdiioose 786 F.3d at 1056
(citatiors omitted);see alsd_eggetf 793 F.3d at 68 & delaydoesaffect a studerg substantive
rights, and is therefore ‘actionable,’ if the studsmtiucatiorwould havebeen different but for
the procedural violation[]™only where [a violation of IDEA] was not obviously substantive
[1” has the Circuit required parents “to demonstrate . . . that [the stsidedtication was
affected[.T) (citations and internal quotation marks omitted)

The Hearing Officer also opined that M.R-1.’s parents, by enrolling MaRKingsbury,
“effectively waived [Defendant’s] offer of a FAPE.” HOD &.4This proposition, too, is one
which is entirely unexplained and, in additismyunsuppoted by the law of this Circuit. While
a school district may, generally, be relieved of its obligatigoréwidea FAPE to a student who
has been withdrawn from a public school and enrolled in a non-public schoal dayHar
parents, such parental axtidoes not relieve the school district of its obligatiooffera FAPE
to that student:

[wlhen a student with disabilities is parentally placed in a private
school, the LEA responsible for the district in which the student
resides must continue to peatioally evaluate the student's special
education needs, either on its own initiative or at the request of the
student's parents or teacher. . . . As a regDIEPS] has a
continuing responsibility to offer a FAPE to a student with

disabilities that resides within its district regardless of whether that
student is currently enrolled in a private school.
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Oliver, 2014 WL 686860, at *4quotingWolfire, 10 F. Supp. 3dt 92), see alsd/inyard, 971

F. Supp. 2dta111,appeal dismissed,3-7167, 2013 WL 6818236 (D.C. Cir. Dec. 26, 2013).
The undersigned finds that the command to offer FAPE to IMaRs particularly compelling,
since Defendant, at the time ifused to proceed with the January 30, 2014 IEP meeting,
already had acknowledged the need to conveseaAR at 239 DCPS email “reachingout to
schedule an IEP meeting to address [M:8-progress, parent concerns, and location of
servicefl”); indeed, the Hearing Officer, in his determination, found tHaCPg [was] on

notice by December 20, 2013, that the Student’s needs were not being met by his $&tembe

2013 IEP. HOD at23.

Thus, M.R}.’s return to Kingsbury on January 30, 2014 was of no moment: DCPS, on
notice, by the Hearing Offices ownestimation, as early as the pedmg month that M.R1.’s
IEP was inadequate, was constrained to review-MsReurrent needs and, if appropriate, revise
the September 2013 IEP, as part of its obligaticoffeer a FAPE. Here, as irLeggett “the
record . . . contains no evidence that [the parent’s] decision to withdraw [the childjafrom
DCPS high school] prevented school otiisifrom develomg an IEP. Leggetf 793 F.3d at

68.

The wndersigned is mindful that district courts are advisegiwe deference to a Hearing
Officer’s credibility findings. E.g., McAllister v. District of Columbiad5 F. Supp. 3d 72, 76
(D.D.C. 2014) & hearing offices findings “bases on credibility determinations of live witness
testimony are givert‘particular deferen¢evhere the record is not supplemented) (citation

omitted);see alsdrichardson v. District of Columhi®41 F. Supp. 2d 346, 356 (D.D.C. 2008)

" Defendarits argument thdtin order to find a denial of FAPE, Plaintiffs must show that DCGRifure to schedle
a January 30, 2014EP meeting caused M:Rto lose an edwtionalopportunity,]” Defendants Memorandum at
30, is inconsistent with the applicable authorities.
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(“judicial deference is given to the diimgs of Hearing Officers in the absence of facts
suggesting that such deference is unwarraptedation omitted. However, in this instance,

the undersigned finds that there is no nexus between the credibility findings and the issue of
whether or not Defendant, by its refusal to convene the IEP meeting on or about 38nhuary
2014, deprived M.R-I. of a FAPE. Put another way, no authority supports the proposition that a
student’s parents or guaadtis, by any action or inaction, can relieve lzost district of its
obligation to offer FAPE to a child with a disability residing in the distielped, such a result
would be “manifestly incompatible with IDEA’s purpose of ‘ensur[ing] that lalldcen with
disabilities have available to them a free appgedp public education.’See Booser86 F.3d at
1056 (citation omitted) (observing that if compensatory education were unagaiabhild’s
access to appropriate education could depend on his parents’ ability to pull him out of the

deficient public program and from the cost of private instruction[.]”).

For all of the foregoing reasons, the undersigned will deny both pending motions
without prejudice, and remand this action to the Office of State Superintendent foti&@duca
Student Hearing Officéor further findings consistent with this Memorandum Opinit¥hile
this Court certainly has discretion, for all of the reasons set forth hereianioRjaintiffs’
motion, the undersigned concludes that the Hearing Officer should first have an opptotunit
consider, consistent with this Memorandum Opinion, the issue of whetherdwpRrents are
entitled to reimbursement of the tuition and other costs associated with their enrafriveR-

l. at Kingsbury during the 2013-14 school yeReid,401 F.3d at 526 (“[I]n light of the
absence of pertinent fimys in the administrative record and given that both parties previously
filed crossmotions for summary judgment rather than exercising their right to ‘request’

consideration of additional evidence, the district court may determine thapfivepaate’
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relief is a remand to the hearing officer for further proceedingseg alsdN.W. v.District of
Columbig No. 13-1801, 2015 WL 3507317, at *9 (D.D.C. June 4, 201B)hgaring officer is
best positioned to gather evidence, make reasoned and specific fiads®ss the adequacy of
the .. IEP,and if necessary, undertake thet-specific exercise of discretiaequired to

design appropriate relié) (citing Reid,401 F.3d at 52¢(internal quotation marks omitted);
seeWilson v. District of Columbia/70 F. Supp. 2d 270, 277 (D.D.C. 2011) (remandicgse
to conducthe “factspecific exercise of discretioequired byReid where therecord contains
insufficient findings)(citation omitted)®

An appropriate Order accompanies this Memorandum Opinion.

/sl
DEBORAH A. ROBINSON
United States Magistrate Judge

September@, 2015

8 The need for further findirsmis particularly obvious where, as here, some of the Hearing Offjgertinent
findings are unexplainedee e.g, HOD at51,and others are stated in a purely hypothetical fegaid. at52.
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