GILBERT et al v. JAMES Doc. 18

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HAROLD B. GILBERT,et al.
Plaintiffs,
V.

Civil Action No. 141364 (BAH)

DEBORAH LEE JAMES, Secretary of the

Air Force Judge Beryl A. Howell

Defendant.

MEMORANDUM OPINION

Eleven plaintiffs,all former Air Force officers who retired or separated from aativy
before1998 (collectively, the plaintiffs”), seek judicial review ofhte denial of theipetitionsfor
retrospectivgoromotion by theAir Force Board of Correctioaf Military Record (AFBCMR”
or “theBoard”). Determiningthateach petitiorwas submitted well after triereeyearstatutory
limitations period applicable to sucbqueststheBoarddeclined to waive the limitations period
and denieckachpetitionas wntimely. The plaintiffs do not disputeitherthat the thregear
limitations period applies to their applicatiomsthat they failed to fileheir applicationsvithin
the limitations period Nonethelesghey row bring suitagainst dfendant Deborabee James,
in her official capacity as Secretary of the Air Fosmeking a declaratory judgment that the
Board’sdecision not to waivéhe admittedlyapplicablelimitations periodwas in error.Pending
before the Court is the defendant’s motiordismss theplaintiffs’ Amended @mplaintfor lack
of subject matter jurisdictigpursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure.
Def.’s Mem. SuppMot. Dismiss(“Def.’s Mem.”), ECF No0.13. For the reasons set out below,

the defendant’'snotion to dismisss grantedin part anddeniedin part
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BACKGROUND

Resolution of the pending motion turns on a question of statuttanpretation.
Consequently, the Court turns first to review of the relevatiitstryand administrative
framework aswell as the amendments thereto that are at issue in the pending.nidten, the
Court describes thalaintiffs’ claimschallenging the defendant’s denidltheir requests to
waive the otherwise applicable limitations periadhich resulted in thdenid as untimelyof
their requests to convene special selection boards to recott@dearonselection for promotion

A.  The Statutory Framework

In order to meet the needs of the service, the Secretary of the Air(ffbec8ecretary”)
is authorized to comne promotion selection boards to recommeetidre duty officersfor
promotion. 10 U.S.C8 611 Following an initial promotion decisigithe Secretaryay
retrospectivelymodify a current or former service member’s military recatdn necessary to
“correct an error or remove an injusticel0 U.S.C8§ 1554a)(1). The Secretary is authorized to
establish procedures governing such correctiong, 1554a)(3), and has empowered tBeard
to considemetitions submitted bgfficersse&ing to correct theiservicerecords Air Force
Instruction (‘AFI") 36-2603 Air Force Board for Correction of Military Record${1-2 (Mar.
5, 2012). Officers seeking anodification totheir military record to correct an error or remove
an injusticemust submit a*“ Application for Correction of Military Record Under the Provisions
of Title 10, U.S. Code, Section 1552alled a DD Form 149p theBoard SeeAFI| 36-2401
Correcting Officer and Enlisted Evaluation Repoifable 1,Row 3 (Feh 20, 2004), ECF No.
16-1; see alscAFI 36-2406,0fficer and Enlisted Evaluation Systerable 10.1, Row 8Jan.2,

2013)! Generally suchapplicationsmust be filed within three years “after [the claimant]

Y n January 2013, AFI 38401 was reoromugated as a part of AFl 38406. SeeAF| 36-2406 at 1.The
discussion that follows refers to this more recent promulgation.

2



discovers the error or injusti¢althoughthe Board"“ may excuse a failure to file within three
years after discovery if it finds it to be in the interest of qesti 10 U.S.C.8 1552b); see also
AFI 36-2406 1 10.3 (titled “Time Limits,” requiring submission of “appeal within 3 years
following the datehe evaluatiorbecame a matter of recdrand providing “[if the evaluationis
more than 3 years olfthe applicantinustsubmita waiver of the time limit”)jd. § A2.4 (titled
“Time Limit Waivers,” providing ft]lhe applicant can request a waiver of 8igear time limit
by citing unusual circumstances that prevented filing the appaainmly mannéj.

To assist in reviewingertainapplicationssubmitted pursuant th0 U.S.C.8 1552 the
Secretarys authorizedunder 10 U.S.C8 628to conveneperiodicSpecial Selection Boasd
("SSBs”). An SSB considers petitioning officéngcord, together with “a sampling of the
records of those officers of the same competitive catggamg make a determinatioms to
whethereachpetitioningofficer should be recommended forerospectivgoromotion. 10
U.S.C.88 628(alj2), (b)2); Antonellis v. United Stateg23 F.3d 1328, 1334 (Fed. Cir. 2013). If
the SSBrecommends that getitioningofficer receive a promotion and thiscommendatiors
approveddy the Secretary and the President,gégtioningofficer isretrospectivelypromoted
and hebecomes entitled to the pay and allowances that he would have receivedtbeat
original, defective promotion board decision. 10 U.S&633(c)(1), (d).

The Secretary is authorizéa convene SSBs to review two categories of claims:

(1) claims submitted by officers who were not considered by a pramotiard due to an
administrative errond. 8 628(a); and (2) claims submitted by officers wwereconsdered by a
promotion board, but whose service records were considered in anmafaierjd. 8 628(b).
Most relevant here, in order to convene an SSB pursuant to 8§ 628(b¢ctieéaB/ mustirst

determin€‘that there waSmaterial unfairness with respect to a petitioning officevho was



considered by selection board buibt selected for promotioh.The statute provides guidance
as tothe considerations relevant to making a determindtioet there was material unfairnéss,
stating

In order todetermine that there was material unfairness, the Secretary must
determine that-

(A) the action of the promotion board that considered the person was
contrary to law in a matter material to the decision of the board or
involved material error of fact oraterial administrative error; or

(B) the board did not have before it for its consideration material
information.

Id. 8 628(b)(1) see alsAFI 36-2501,0fficer Promotions and Selective Continuatifé.1
(July 16, 2004) SSBsconvened under this sulation areintendedo provide “a means to make
a reasonable determination as to whether the officer would have been sél@stpdrtinent
records had been properly considered by the prior [promotion seldmbiard.” AFI 36-2501
6.5.2;Porter v. Unted States163 F.3d 1304, 1315 (Fed. Cir. 1998}érnalquotation marks
andcitationomitted.
B. Circumstances Leading to 2001 Amendment to § 628

While servingonactive dutybetween 1990 and 1998ach of the plaintiffs was
considered by at least opeomotion selection board and not selected for promothm.
Compl. 11 1525 ECF No. 11. During this periothe military services provided certain equal
opportunity instructions to various boards charged with making peesdecisions, including

promotions, early retirement asdlectiveretentions. Def.’$lem. at 3. In particular, thAir

2 The first sentence of 10 U.S.C. § 628(b)(1), which sets forth the “mateiaai@ss” determination
requirement for convening an SSB, reads as follows: “If ticecB®y . . . determes, in the case of a person who
was considered for selection for promotion by a promotion board but was mt¢deteat there was material
unfairness with respect to that person, the Secretary may eoaaecial selection board under this subsettio
determine whether that person . . . should be recommended for morhoti

4



Force provideduchboards with a Memorandum of Instruction (*MOI”) that includedylaege
directing the boards to be sensitive to race and gender when selecting ddfiggromotion.Id.;
Am. Compl.|Y 27282 Plaintiffs contend that this equal opporturiitgtruction &d to “reverse
discrimination” resulting in their neeelection for promotion. Am. Compl. 1Y-2B.

In 2002, the Federal Circuiteld that theAir Force’s use of th#10I to helpguidethe
selectionof officersfor involuntary terminatiopursuant to a993 Reduction in Force
constituted a racial or gender classification subject to heightengithy under the equal
protection guarantee of the Fifth AmendmeBerkley v. United StatéBerkley ), 287 F.3d
1076, 1091 (Fed. Cir. 2002)Sincethat time, andelying onBerkley the Board ha®pinedthat
the MOI language addressing race and gender considerations was uncomatitiim. Compl.
19 36-31.

Following Berkley as well agelated litigation challenging the use of similar equal
opportunity instructions by the other military servicassignificant number of current and
former service members sought reevaluatiotineir military records to obtain a new promotion
recommendation unaffected by seeinstructions With petitions forS®8s mountingCongress
amended 0 U.S.C.8628in 2001to includenew sulsectiongroviding forjudicial review with
respect to the convening of SSB3eeNational Defense Authorization Act for FY 2002002

NDAA”") , Pub. L. 107107, § 503, 115 Stat. 1012 (2001); 10 U.S.C. §§ 628]g)The 2001

3 The MOI read as follows*Your evaluation of minority and women officers must clearly afford them fair
and equitable consideration. Equal opportunity for all officers esaantial element of our selection system. In
your evaluation of the records of minority and women officers, you sheyp@ticularly sensitive to the possibility
that past individual and societal attitudes, and in some instances utilipatides omractices, may have placed
these officers at a disadvantage from a total career perspective. Teslmihprepare for review by the Secretary
and Chief of Staff, a report of minority and women officer selastas compared to the selection rateslfor a
officers considered by the bodrdDef.’'s Mem. at 3 n.1 (citindRicks v. United State65 Fed. Cl. 826, 828 (2005)).

“Although the Federal Circuit concluded that the constitutionafithe challenged MOI must be analyzed
under heightened scrutiny, the court expressly reserved judgnterthasconstitutionality of the MOI and what
effect, if any, deference to militadecisionmaking would have under the appropriate constitutional standard.
Berkley v. United Staté€Berkley 1), 59 Fed. Cl. 675, 682 n.5 (2004)(citing Berkley | 287 F.3d at 1091).
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amendments alsauthorizdthe services to promulgate regulations addressitgr alia, any
“time limits applicable to the filing of an application for [cong@al®n byan SSB]’ 10 U.S.C.
8§ 628())(2)(B).

Pursuant to thisewly grantedauthority, the Air Force promulgat@sh administrative
limitations periodhat paralled the statutory limitations periodundat 10 U.S.C8 1552b).
Under these regulations, petitioiog correction of military recordsiwst besubmittedo the
Board“within 3 years after the error or injustice [giving rise to ple¢ition] was discovered, or,
with due diligenceshould have been discovered.” AFF3803 13.5. “An application filed
later is untimely and may be denied by the Board on that bakisbut theBoard“may excuse
untimely filing in the interest of justigeid. 7 3.5.1°

For a number of yeafsllowing Berkley theBoardregularly conveng SSBs to
review 8§ 1552 petitions submittdaly officerswho were considereloly a promotion board
operating under the influenoé anequal opportunity MOILAm. Compl.{137-38 Def.’sMem.
at6. In so doing, th&oardroutinely exercised its statutory and regulatory arit to waive
the applicable limitations periodd. Beginning in February 2012, however, Beardchange
courseand hagleclined to waive the statutory limitations period of 8§ 1552(b) witnersole
basis for relief asserted by tpetitioner isthe Air Force’s use of th#1OI. Def.’s Mem. at G see
Am. Compl.§ 41. Taking into account the passage of nearly a decadeBarkkey and citing
its efforts to manage its caseload in conformity wathtutorytime constraintstheBoard
concluded thatontinued waivers of themitations period with respect to such claimas no

longer “in the interest of justice Def. Mem at 6.

5 While the current version of this regulation was promulgated aftedldate on which all but one of the
plaintiffs filed his application with the Board, the provision addireg the limitations period remains unchanged
from the regulation in effect prior to 201 $eegenerallyAFl 36-2603,Air Force Board for Correction of Military
RecordqMar. 1, 1996).



C.  The Plaintiffs’ Claims

Between May 2011 and December 2012, nearly 10 year<atkleyand more than a
decade afteeachplaintiff hadseparated from the Air Forcéeplaintiffs eachfiled aForm DD
149with theBoardrequesting the convening of an SSBm. Compl.34-35 Each plaintiff
claims he was‘subjected to the unconstitutional language contained in the MQhé period
January 1990 through June 19@drequess, pursuant to 8§ 628(bjeferral ofhisrecord
correction request to an SSBrieasseshis qualifications for promotion and consider
retrospectivgpromotionwithout regard tdiisrace and gendend. 1133, 35.

While conceding that the plaintiffs were considered by promotion geidabards
operating under the equal opportunity M@l  36,the Boarddeclined ¢ waive thestatutory
limitations period andleniedeach of the plaintiffs’ petitionssauntimely id. § 39. The Board
relied onthree grounds for declining toaive the limitation period: (1js responsibility to
manage its caseload undgatutory tme constraints; (d)s determination thahe plaintiffs
failedto engage in due diligenae pursuing theipetitions and (3)its conclusion thathe
plaintiffs’ significantdelay in filingtheir petitionsrendered retrospectiveview of their records
by an SSBmpractical. Id. § 45. After the Board denietheir requests for reconsideratiad,

1 39,the plaintiffs togethefiled the instant action on August 11, 2014

In their AmendedComplaint, the plaintiffsdispute each aheBoard’sgrounds for
denying their petitionsid. 1 45. The plaintiffs explain that they learned of the equal opportunity
MOI only informally from fellow former officers andllegethat they each filed their petitions
within three years of becoming aware of the M@I. The plaintiffs further allegéhat the

Board consistently granted relief to similarly situated petitiopaos to 2012jd., and convened



at least one SSB to consider sugtesitionthat wadiled after the date on which one of the
plaintiffs filed his petition for reliefid.  48.

In light of this apparent inconsistendite plaintiffs arguethat the Board abused its
discretion and acted arbitrarily and capriciously in declining tovevide applicable limitations
periodand denying their petitions as untimellTheyseek a declatory judgment to that effect
and a remand to tH&oardwith instructions to “properly consider precedencAarh. Compl.

1 49. The gaintiffs assertwo alternative bases for the exercise of jurisdiction over themsla
(1) pursuant to the general judicial review provisions oftiministrative Procedure Act
("APA), 5 U.S.C. § 702t seg.and (2) pursuant to the judicial review provisions of §.62l.
13; see alsdPIls.” Mem. Opp’n Def'sMot. Dismiss (“P$.’ Mem.”) at 15, 21 ECF No. 14 The
defendant counters that this Court lacks subject matter juiadigtder either the APA or 10
U.S.C.8 628to consider these claimand must thereforeigsimissthe lawsuit Def.’s Mem at
1.8

Il. LEGAL STANDARD

In evaluating a motion to dismiss for lack of subject matitesdictionunderFederal
Rule of Civil Procedurd2(b(1), federal courts must be mindful that trerg“courts of
limited jurisdiction possessing only that power authorized by Constitution and statatan v.
Minton, 133 S.Ct. 1059, 1064 (201@)uotingKokkonen v. Guardian Life Ins. Co. of A1
U.S. 375, 377 (1994)) (internal quotation marks omittédfleed, federal courts arotbidden.
.. from acting beyond our authorityiNetworkIP, LLC v. FCC548 F.3d 116, 120 (D.Cir.

2008),and"have an affirmative obligation to consider whether the constituterma statutory

6 The plaintiffs and the defendant have requested oral argument on thegp@mtion to dismisseePls!
Mem. at 1;Def.’s Mem. at 1,but given the sfficiency of the parties’ written submissions, this request is defied.
LCvR 7(f) (stating allowance of oral hearing is "within the discretion of thett).
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authority exist . .to hear each disputeJames Madison Ltd. v. Ludwi§2 F.3d 1085, 1092
(D.C. Cir. 1996)(quotingHerbert v. Nat'l Acad. of Sci®©74 F.2d 192, 196 (D.Cir. 1992))
(internal quotatia marks omitted).

“I'tis to be presumed that a cause lies oufsltkfederal court’s]imited jurisdiction,
and the burden of establishing the contrary rests upon the party @sgeisigiction.”
Kokkonen511 U.Sat377. Thus,“[ t]he plaintiff bears the burden of invoking the court’s
subject matter jurisdiction. . ” Arpaio v. Olama 2015 U.S. App. LEXIS 14270 (D.C. Cir.
Aug. 14, 2015])citing Lujan v.Defs.of Wildlife, 504 U.S. 555 (1992)see also Georgiades v.
Martin-Trigona, 729 F.2d 831, 838.4(D.C. Cir.1984)(“It is theburden of the party claiming
subject matter jurisdiction to demonstrate that it eX)stA federal courtackingsubject matter
jurisdictionmust dismiss the cas&eeMoms Against Mercury v. FQAI83 F.3d 824, 826 (D.C.
Cir. 2007)

Where the federal government is a defendant, the plaintiff mudiliskt federal subject
matter jurisdiction as well as an applicable waiver of sovereign imtyniansurvive a motion to
dismiss pursuant to Rule 12(b)(I)rudeau v. Fed. Trade Comm4b6F.3d 178, 185 (D.C. Cir.
2006) (quoting=DIC v. Meyer 510 U.S. 471, 478.994)) see alsdJnited States v. Mitchell
463 U.S. 206, 212 (1983)it is axiomatic that the United States may not be sued without its
consent and that the existence of conseatprerequisite for jurisdictioy. In general, avaiver
of sovereign immunity “must be unequivocally expressed intstat text and will not be
implied.” Sw. Power Admin. v. Fed. Energy Regulatory Comi68 F.3d 27, 31 (D.C. Cir.
2014) (quoting-are v. Pena518 U.S. 187, 192 (1996) “Any ambiguities in the statutory
language are to be construed in favor of immunity so that ther@oeat's consent to be sued is

never enlarged beyond what a fair reading of the text requiFes& v. Cooperl32 S. Ct. 1441,



1448 (2012)internal citations removed)Nonethelesssovereign immunity and judial review
are closely linked, such thahe allowance of judicial review is a waiver of sovereign immunit
and. . .the disallowance of such review is an assertion of sovereign ityriuBartlett v.
Bowen 816 F.2d 695, 712 (D.C. Cit987 opinion reinstated on reconsideration sub nom.
Bartlettex rel.Neuman v. Bower816 F.2d 1240 (D.C. Cir. 1987)

[I. DISCUSSION

While this appears to be a case of first impression in this CitbeitCourt is mindful that
“[t] hese are not uncharted waterBiersall v. Winter 435 F.3d 319, 321 (D.C. Cir. 2006).
Indeed, br nearly two decadesourts both in and outsidhis Circut have“many times
reviewed the decisions of boards for correction of military recondgyint of familiar principles
of administrative law.” Id. (collecting caseskee alsdPeavey v. United Statedo. CV 12691
(CKK), 2015 WL 5063164 at *12 (D.D.@wug. 26, 2015)Paylor v. Wintey 600 F. Supp. 2d
117, 120 (D.D.C. 2009Harris v. MaybusNo. 1:16CV-833, 2011 WL 3951861 at *1 (E.D. Va.
Sept. 6, 2011).

Mostrelevant hergthe D.C. Circuit has long recognizithta military review board’s
decisionnot to waive the thregear limitations period provided by 10 U.S.C. § 155&b)
generallysubject to judicial reviewnder theAPA. Dickson v.Sec'yof Def, 68 F.3d 1396 (D.C.
Cir. 1995) The defendantoes not dispute this Court’s jurisdiction to reviewchwaiver
declinationsDef.’s ReplyPls.” Opp’n Def.’sMot. Dismiss (‘Def.’s Reply) at 10, ECF No. 16
andlikewise acknowledges that tHgoarddeclinedto waivethe § 1552 (b)imitations period in
denyingthe plaintiffs’ petitionsas untimelyid. at 4 6 (“Plaintiffs filed their applications with

[the Board]under the provisions & 1552, making its time standards the applicable ones’here
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Undauntedy thisapparent precedential hurdtbe defendant nonethelessgueghat this Court
lacks jurisdiction to review thparticularwaiver declinationsat issue here.

Specifically the defendant contends tizitksonprovides this Court with jurisdiction to
review only*“simple§ 1552 waver determinations or adinatiors.” Def.’s Replyat 10
(emphasis addedBy this, the defendant apparentheanghatthe Boarcs denial of a petition
submitted under 8§ 1552 is subject to APA revavy where the petitioning officer does not
seekreferralto an SSB convened under § G@Breevaluation of his or her military recorth
what the plaintiffs characterize as a “tortured argumétis,” Mem. at 17 the defendanasserts
that when, as here, the plaintiffs challenggpeomotion norselection’under§ 628 therr claims
fall “outside of 8 1552 andare“completely removp] from the sphere of APA coverafje
Def.’s Reply at 10 By invokingthe procedures outlined in 8 6&8seekcorrection of their
military recordsbefore an SSRhe defendanteasonghatjudicial review ofthe plaintiffs’
claimsis governedexclusivelyby the judicial review provisions olat statutory sectionrather
than§ 1552 and, further, that whileinding precedent holds that judicial review of a waiver
decisionunder§ 1552is availableunder the APAS 628precludes reviewf the Board’s
timeliness deisions Id. As a result, the defendant concludes that the plaintiffs mayunstig
their claims under either the APA 8628 Id. at 10-12.

To resolve thenstantmotion, the Courffirst examineghe availability ofjudicial review
for waiverdecisiors by military review boardss articulated by the D.C. Circuit @ickson
Next, the Courtconsiderghe defendant’s argumentsst, thatjudicial review of theBoard’s
denial of the plaintiffspetitionsis governed exclusively by 10 U.S.C. § @3thereby

precluding APA review despiteickson and secondthat8 628, properly construedpes not
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authorize judicial reviewof the Board'sdecision decliningo waive the limitations period fa
§ 1552petition allegng material unfairness
A.  Judicial Review of Military Review Board Waiver Decisiors

At issue in this lawsuit isvhetherthe Boardoroperly exerciseds authorityby declining
to waivethe otherwise applicable limitations periéal consideratiorof the plaintiffs’ petitions
under § 1552 to convene SSBwder§ 628/ As noted, the defendant asserts that this Court may
not exercise jurisdiction over the plaintiffs’ claims beca®$28 asamended in 2001, “do[es]
not permit” judicial review ofpr waive “sovereign immunity for,” the plaintiff's claims
challenging the defendant’s decision not to waive the iyeee limitations period under
8 1552(b) for their requests to convene SSBs uBd&8(b)(1). Def.’s Mem. at 1At the outset,
before turning to examination of the statutory @ 628 review of the D.C. Circuit’s analysis
of military service boardsiaiverdeterminationsgenerally, is helpful.

The D.C. Circuit has emphasized tha¢ presumption of judicial review serves as an
important means of ensuring compliance with the kxplaining that[r]eview of waivers helps
ensure that a second tier of ‘secret law’ absolving some but not &tirarshe rigors of the
statute does not impugn the equality of the principal law which doeweethe benefit of
judicial review.” Dickson 68 F.3d atl406 n.17.Thus, “in exercising its waiver authority, [an
agency] may not act out of unbridled discretmwhim any more than in any other aspect of its
regulatory function, and it must clearly state in the record its redsogsanting[or denying]
the waiver.” Keller Commc'ns, Inc. v. FCQ30 F.3d 1073, 1076 (D.C. Cir. 1997) (quoting
Basic Media Ltdy. FCC 559 F.2d 830, 833 (D.Cir. 1977))(internal quotations and

alterations omitted).

" Neither the merits of the plaintiffs’ requests for SSBs to be cwtaor their norseledion for
promotion are issues to be resolved in this case, let alone in connectidhentiending motion to dismiss.
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The D.C. Circuitmade cleam Dicksonthat a military review board’s decision not to
waive thestatutory limitations imposed by 10 U.S.C. § 1552(lgeiserallysubject to judicial
review under the APADiIckson 68 F. 3d atl404 At issue in that case was the deniathmy
Army Board for Correction of Military RecordsABCMR”) of petitions forrecord corrections
submitted by former Army officers seeking to upgrade their dischéagessld. at1398 Citing
the threeyear time limitation imposed by § 1552(b), the ABCMR concluded tleadfiicers’
petitions were untimely and denied their regigdor waivers as not “in the interest of justice.”
Id. at 1398. The officers sought judicial review, claiming that the ABCHaied to provide
any adequate explanation for its conclusions,” and the Army mo\didrtuss their claims on
the grounds tihahe ABCMRwavier declinationsvere not reviewableld. at 1398.

Resolvirg corflicting rulingsissued by this Coursee idat 1400 & nmi3-4 (summarizing
conflicting district court rulings regarding justiciability of war denials under § 1552(b)), the
D.C. Circuit held that such denials are subject to review under the idP# 1404. Absentany
statutorybar onjudicial review of§ 1552(b)waivers, theDicksonCourtconsideredwhether §
1552 commits the waiver decision exclusively to agency disarétld. at 1401 Focusing
specifically on the statutotgnguageproviding that the ABCMR “may” waive the limitations
periodupon finding that such a waiver would be “in the interest of justibe DicksonCourt
held that “such language does not mean the matter is committed eadglisiagency
discretion.” Id. (citing Mulloy v. United States398 U.S. 410, 414 (1970)In so doing, the
Courtfound “instructive"the Supreme Coustrejecion of a similar argumet in Chappell v.
Wallace 462 U.S. 296, 103 S.Ct. 236I083). Id. In Chappell the SupremeCourt held that
military review boardlecisions to corre€br no)) a military record are reviewahldespite the

fact that § 1552(a)(1) provides that the Seasetmaycorrect any military recofdto address an
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error or injustice.ld. at 2367(citing 10 U.S.C. § 1552(a)() Finding “no reason why the use of
‘may’ in 8 1552(b) should preclude review of waiver determinations wdoes not preclude
review of decisions on thearits under § 1552(a)(2)the DicksonCourtheld that a military
review board’s decision to decline to waive the thyear limitations provided by 8§ 1552(b) is
generdly subject to review under the APMickson 68 F.3d at 1402.

Set against this articulation by the D.C. Circuit ofaléhority for, andzalue of judicial
review ofa military board’s decisiomvhether to waive limitations periods for persomeelord
correctionsthe Court now turns to examination of § @28l themerits of the parties’ divergent
constructiorof this statutory provision

B.  Scope of Judicial Review Undef0 U.S.C. 8§ 628(Qg)

The defendant contentisat the waiver declinations at issue here are distinct from the
waiver declinations at issue ickson Def.’s Reply at 10.Indeed, the specific judicial review
provisions set out in the 2001 amendments to 10 U.S.C. ®&g8/en the Board’s decision not
to convene an SSBere enacted over five years after BieksonCourt concluded thaguch
review undethe APA was available since the APA “provides a default standard ofigidic
review. . .where a statute does not otherwise provide a standBidkson 68 F.3d atLl404
n.12. Thedefendanfurthercontemsthatsubject matter jurisdiction is lackirgecauséthe
scope of judicial review provided by 10 U.S8%28(Qg) is limited to required Secretarial
determinations that ¢dria specified by 10 U.S.@.621(b)(1) have been métDef.’s Replyat
10. Asdiscussed beloydthough the defendant is correct that 8 628 provides the exclusive basis
for judicial review of the plaintiffs’ claims, precluding APA reviethe defendard proffered
restrictiveconstruction othis sectionas removingudicial review of waiver determinations

unpersuasive.
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1. APA Review |s Unavailable

It is axiomatic that the APA provides onlygeneric cause @ction in favor of pemns
aggrieved bygency action,Md. Dep't of Human Res. v. Dep't of Health & Human Sei&3
F.2d 1441, 1445 n.1 (D.C. Cir. 1985), when the plaintiff‘fmsother adequate remedy in a
court’ to challenge a final agency actjdnU.S.C. § 704and the agency actionnst
“committed to agency discretion by l&wDryszak v. Sullivarb76 F.3d 522, 525 (D.C. Cir.
2009). See also Bowen v.adsachusettgl87 U.S. 879, 903 (1988tating thathe APA*does
not provide additional judicial remedies in situations whereCitwegress has provided special
and adequate review procedurgsMittleman v. Postal Regulatory Comm#b7 F.3d 300, 304
(D.C. Cir. 2014)noting that‘Chapter 7 of title5 of the Unitel States Code, titledudicial
Review; is the part of the APA that provides a cause of action for judicisdwé\and “entitles
a person aggrieved by agency action to ‘judicial review thereof,” 32U&702, and provides
that ‘final agency action fowhich there is no other adequate remedy in a court [is] subject to
judicial review,’id. § 704”). Relying on this principle, the defendant contends “the AP#étis n
applicable” because§“628 governs the Court’s reviewDef.’s Mem. at 13see alsdef’'s
Reply at 10 (“The promotion neselection nature of Plaintiffs’ claims and the consequent
applicability of 10 U.S.C. § 628. .take Plaintiffs’ claims outside of § 1552, .because
another, specific statutory scheme appliegleed, the applicabilitgf 8§ 628 completely
removes it from the sphere of APA coverageThe Court agrees.

As noted supraPart LB., Congress amendé&d628in 2001to provideexpresslyfor
judicial review of amilitary review board’s decision not to convene an $&Beviewpetitions
for record correctionallegingadministrative error omaterial unfairnessspecifically, 8 628(g)

titled “Judicial review, provides in its first subparagrapkhat“[a] court of the United States
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may review a determination by the Secretfrg military departmentinder subsectio(a)(1) or
(b)(1) not to convene a special selection bamrttie case of any personlt. § 628(g)(1)(A)®
At the same time, Congress clarifidht such revievof a military review boart decision not to
convene an SSHs strictly limited. Subsectio628h), captioned “Limitations of other
jurisdiction,” provides, irpertinent part, thatNo . . . court of the United States may, with
respect to a claim based to any extent on the failure of a person to be delegtechotion by a
promotion boarticonsider the claim or grant any relief on the claim, subject to certpness
exceptionsincluding that no relief may be granted “except as provided irestibs (g)” 10
U.S.C.§ 628(h)? Thus, by its terms§ 628(h)applies broadly telaims “basedo any extenon
the failure of a person to be selected for promotion by a promotion,bahr(emphasiadded,
and coversisubset otlaims that may arisender§ 1552—namely,wherenon-selection for
promotion is an alleged factual predicate

According to the defendarf,628(h)extricates the plaintiffs’ claimsfrom the D.C.
Circuit’s holdingin Dicksonthat § 1552 (bjvaiver declinationsire subject té&\PA reviewand

limits judicia review of the waiver declinations at issue herg&t28(g) SeeDef's Reply at

8 Section 628(g) also expressly authorizes, in its second subparagdigpia) feview of SSB reports and
actions the Secretary takgsom review of such SSB decisions, providing, in pertinent paitctjart of the United
States may review the action of a special selection board convenedhisderction or an action of the Secretary of
the military department concerned on the repbsuch a board.” 10 U.S.C. § 628(g)(@¥r alsdrichey v. United
States322 F.3d 1317, 1327 (Fed. Cir. 2003) (noting that “10 U.S.C. § 628 specificallysdiratthe decisions of
SSBs are subject to judicial review,” citing 10 U.S.C. 8§ 628(g)(2)).

9 Subsection 628(h) provides, in full:

No official or court of the United States may, with respect to a claim based tgtanyen the failure of a
person to be selected for promotion by a promotion beard

(1) consider the claim unless the person has first been referthd Bgcretary concerned to a special
selection board convened under this section and acted upon bgahdtand the report of the board has been
approved by the President; or

(2) excepias provided in subsection (g), grant any relief on the claim unlegetlon has been selected
for promotion by a special selection board convened under this sectimmsider the person for recommendation
for promotion and the report of the board basn approved by the President.
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10.1° Indeed, despite the fact that the plaintiffs’ claims here present angeatie the Board’s
waiver declinations, the underlying relief sought is for the Boardnwene SSBs to reconsider
the plaintiffs nonselection for promotignwhich allegedlyesulted fronmunconstitutional
consideration of their race and gend€onsequentlythe plaintiffs’ claims are baseat leasto
some extent on the factual allegation that their failure “to be selfmstedomotion by a
promotion board,Wwas unfair and, thereby, fallithin the broad scope of the “limitations” set
out in§ 628(h) This does not end the inquiry, however, as to whegt&8is the exclusive
remedy precludingAPA review unde 1552 andickson The Court must nexssesshe
exceptions ir§ 628(h)and their effect on thavailability of judicial review andhe relief the
Court may fashion.

Subsectior628(h) imposes limitations on both the timing of, and religilatale on,
judicial review ofmilitary promotion norselection claimsFirst, 8 628(h(1) bars judicial
“consider[ation]” ofany nonpronotion claim unless the claimastpetition has first been
referred to and acted upday an SSB.This sectiopat a minimumrequires nonpromotion
claimants to request referral to an SSB before seekdigiql review ofa norpromotion
decision. This prerequisite for judicial review permits the military seegi to address fully such
nonpromotion claims administrativegnd delays judicial consideration of the merits of & non
promotion claim at least until completion of 88B review. SeeHarkness v. United Stateg27
F.3d 465, 469 (6th Cir. 2013) (construing analogous provision governing resicge of

promotionsand observinghat“ Congress has crafted an elaborate statutory review schemoe

10 Theparties appear to agree that § 628@eIf does not provide for judicial review of waiver decisions of
the Board under § 155Def.’s Reply at 5 (noting “by its own terms, 628(h) does not waive sgrerg@munity fo
Plaintiffs’ claims”); Def.’s Mem. at 2811 (noting that 10 U.S.C. § 628(h) “is ultimately unavailing to pldtif
because it restricts relief to those who have already been sdl@cpedmotion by a SSB-which plaintiffs have
not been,” citing 10 U.S.G8 628(h)(1) and (2)); PlsMem.at 16 (stating that “[tfjhe Court does not have to reach
subsection (h), because it is specifically granted jurisdiction in subség)ito review the AFBCMR’s decision to
not grant the requested SSBs”).
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challenge nofpromotion decisions” so that “officers cannot skortuit the scheme by resort to
judicial review”), Pls.” Mem. at 9 (acknowledging that “[s]ubsecti6@8(h) prevents the
previous practice of officers contesting promotion actiongurtgrior to requesting an SSB . . .
. [A]n officer who was not selected by a promotion board must first requeSiBahefore going
to court. . . . If the officer attempts to bypass the SSB process, then the court doas@ot h
jurisdiction to review the mmotion decision, the remedy is to direct the servicemember to
request an SSB.

Subsectiorg 628(h)(2),)n turn, addresses the relief a court may grant onoey
properlyexercise jurisdiction over a nggromotion claim. Specifically,§ 628(h)(2) bargourts
from “grant[ing] any relief on the claim,” other than the promoticmoremended by an SSB and
approved by the President, “except as provided in subs€g)idnl0 U.S.C8 628(h)(2.
Consistent with this limitation on the relief available frowoart, 8 628(g)(2 provides thatif a
reviewing court Ses adde [the Board’s] determination . .not to converiean SSBthe court
“shallremand the case to the Secretary concerned, who shall provide for coisid®yfdn
SSBJ.” 1d. 8628(g)1)(B). Thus,where the Board declines to convene an SS&8(h)(2)
restrictsjudicial power to grant any relief in the form of a promotiorghsthat the “most a court
can do is remand a case to the Secretary to provide for fresh consideraio8®8y . . .the
effect of which is to insulate the . promotion process from all but the most rudimentary
judicial oversight.” Harkness 727 F.3d at 470Likewise where a claimaris considered by an
SSB, a reviewing court mapursuant ta8 628(g)(2) set aside any resulting action by the SSB or
the Boardonly if the courtdetermines that such actiorn‘{&\) arbitrary or capricioug;B) not

based on substantial eviden(€) a result of material error of fact or material administrative
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error; or(D) otherwise contrary to lay 10 U.S.C.8 628(g)(2), but the relief, again, is limited to
remand of the case for reconsideration by an 858,628(h)2).

Contrary to the defendant’s readirgg628(h)does not precludgidicial review ofclaims
which, like the claimsat issue heregrepredicated “to any extentin allegations ohon
promotion and certainly does not contradict the express authanterg 628(g)(), for judicial
reviewof Board decision%not to convene aSH in the case of any personlhstead.8 628(h)
merely imposesertain restrictionsn the judicial review provisions provided8r628(g),
which, consequently, represents an alternative and adequate judicial rératdsrs APA
review. SeePaylor, 600 F. Supp. 2d 423 & n.4 (dismissing nofpromotion claims brought
under the APA “as conceded and on the mémtgplaining“10 U.S.C. 628(h) imposes an
express jurisdictional littation on challenges that are ‘based to any extent on the failure of a
person to be selected fpromotion by a promotion boardghd the APA does not provide a basis
for review when some ‘other adequate remedy’ exists, 5 U.S.C. 8§ 704.9.resultDicksonis
not dispositive of the defendant’s pending moti@aeUnited States v. Weave¥o. 133097,
2015 WL 5165990, at *6 (D.C. Cir. Sept. 4, 2019t{ng that[i] t should go without saying
that a holding can be understood only by reference to the contiéwet odise in which it was
rendered.). Accordingly, the plaintiffs’ clainfor relief predicated on the APA must be
dismissed for lack of subject matter jurisdiction.

At the same time his conclusior—that8 628 provides the exclusive basis for judicial
reviewand barghe plaintiffs’ APA claim—may beof little moment if review of the waiver
declinationss nonetheless available unde628,sincethe standard of review und@r628(g)
“largely echoes” the arbitrary and capricious standard provided undePthe Aomer v.

Roche 226 F. Supp. 2d 222, 225 (D.D.C. 2008e alsdMliller v. Degt of Navy 476 F.3d 936,

19



938 (D.C. Cir. 2007§explaining thatl0 U.S.C. § 628(g)(1)(A) “authorizes a federal court to
review and set aside the Secretary’s decision not to convene a special séleatoii the court
finds the decision arbitrary or capricious, not based on substeviience, a result of material
error of fact or administrative error, or otherwise conttarkaw”). Thus, “whether under 8
628(g) or the APA, the Court is charged with evaluatindBloard’'s] explanations for refusg
to promotdthe] plaintiff in order to ensure that the militasydecisions were reasonabléd.

2. Judicial Review of Waiver Decisionsis Available Under § 628(g)(1)

Turning to the scope of judicial review provided ung8€28(g)(1) the parties agree that
this subsectioprovides for judicial review of certain claims arising from thexils denial of a
petition to convene an SSB and acts as a waiver of sovereign immuthitespect to those
claims. Def’sMem at 8; P’ Mem. at 15. The parties disagree, however, asitoch claims
arising from such a denial may be pursued under § 628w .plaintiffs argue that 8§ 628(g)
broadly allows for judicial review of any decision “not to cene a special selection bodrd
including a decision declining a waiver under 8 1552@1." Mem.at 15 By contrastthe
defendanpositsthat judicial review is available under § 628(g) only where the Bsaetision
not to convene an SSB is made “on the meriBef.’s Reply at 1.

The defedantsuppors its preferred reading of 8 628(g) rgintingto the statutory
language in 8§ 628(g) grang judicial reviewof “a determination by the Secretary . . . under
subsectiorf{a)(1) or(b)(1) not to convene a special selection boatd.”s 628(g)(1)(A). The
defendanteasonghat judicial reviewunder8 628(g) isauthorizedonly with respect to a
Secretarial “determinatiorriot to convene SSHer the specific reasons set autder (a)(1),
which pertains to persomsroneoushdeterminedo be not considered for promotitdmough

administrative erroor whose names were erroneously omitted from a list of-gubfified
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officerseligible for promotionor under Ip)(1), which pertains to persons whose 1s&tection
for promotion is determied to be materially unfairDef.’s Mem. at9-10& n.3.

In the defendant’s view, the “determination” subject to judiaalew, as authorized by
8 628(g)(1)(A),must be interpreted astrictly limited to tle decisionsabout the eligibility
criteriain (a)(1) and(b)(1) anddoes not extend to “timeliness determinationSéf.’s Reply at 4
(“Congress . .has not granted consent for judicial review of Secretarial determisatfon
application (un)timelinessDef.’sMem at 10 (arguing that the wafdetermination’must be
interpreted to covewnly the “required . . . determinations that criteria specified by 10 U.S.C.
8 628(b)(1) have [or have not] been methhe defendanbolsterghis interpretatiorby noting
that the use of the word “deterration” in 8 628(g) corresponds to the word “determines” in
8 628(b)(1), Def.’sVlem at 34, andthat timeliness determinations are distinct from decisions
regarding the underlying merits of an officer’s petitiwh at 4 (citingHavens v. Mabys/59
F.3d91 (D.C. Cir. 2014)).

The defendant’s contention that 8 628(g) provides for judicial regi@wof SSB
determinations “on the merits” does not withstafube scrutinyfor several reasong-irst, the
defendant’'cramped constructioof “determination”as restricted to (a)(1) and (b)@l)gibility
criteriais not the only, or even the clearest reading, of this secliba operative phrase in 8
628(g) defininghe scope of judicial review authorizes reviewsetretarial decisions “not to
convene a special selection board in the case of any gers0iJ.S.C. 8§ 628/)(1)(A). The
“any persontefersto a claimantassering eligibility for reconsideration of nepromotion
decisionaunder(a)(1) or (b)(1)and, thereby defines the subset of servicemember claimants
subject to 8§ 628(qg), rather than circumscribing the matters reviewss a court In other words,

8 628(g) authorizes judicial review not only of the merits derisin whether the criteria of
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(a)(2) or (b)(1) have been met, but also Secretarial decisionsidgdtm any reasoto convene
an SSB for a person applying for consideration under (a)(1) or (b)(1).

Second, contrary to the defendant’s proffered constryatiterpretingg 628(g)as
authorizang judicial review of timeliness decisigrior applications unde§ 628(a)(1) or (b)(1) is
more consistent with other statutory provisiof®r example, while the parties focus on the first
subparagraph iB 628(Q), this subsection has two oteabparagraphsAs notedsupran.g, the
second subparagrainovidesfor judicial review of both SSB reports and Secretarial decisions
about those report&0 U.S.C. § 628(g)(2)More significantly, the third subparagraph of this
“Judicial review” provisbn automaticallydeens the Secretary’s inaction within prescribed time
periods to amount to a denial of consideration by an SSB or of teeremlommended by an
SSB, thereby triggering judicial reviemnder the first two subparagraphs of the subsectidn
at§ 628(g)(3)!* Thisthird subparagraphf § 628(g) makes clear that timely decisimaking
by the Secretary is required; otherwise the Secretary’s indecision ahetliewto convene an
SSB will be “deemed” a final decision denying the applicatiwen if not a decision on the
merits. Thus,by authorizing judicial review of nedecisions by the Secretary, this section
plainly contemplates judicial review beyond the limitedmse urged by the defendant of only
Secretarial decisions “on the merits” of whether the criteria for adirative error under 8
628(a)(1) or for material unfairness under 8 628(b)(1) are met.

Finally, the defendant has presented no authority fromleasdegislative history or in

11 Section 628(gB), which the parties do not address in their briefing, providesftie Secretary has not
convened an SSB and “has not denied consideration by such &withird “six months after receiving a complete
application for consideration. . under thissection,” the Secretary is “deemed for the purposes of this sulbstrctio
have denied the consideration of the case by such a board.” 10 U.S.Cg)g83e8). Similarly, failure by the
Secretary to take final action on an SSB report within six montlige&ned for the purposes of this subsection to
have denied relief in such casdd. at § 628(g)(3)(B).Finally, the Secretary is authorized to issue regulations
waiving for “an additional period of not more than six months” the time liretteust in tte first two subparagraphs
“if the Secretary determines that a longer period for consideratibre abise is warrantedld. at § 628(g)(3)(C).
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express statutory textand the Court can discern no such autherity suggest that Congress
intendeda targeteexclusionfrom judicial reviewof waiver determinationshenadopting

8 628(g). On the contraryin 2001, when Congress amended §,8@8nclude subsection (g)
providingfor judicial reviewunder an APAstyle standardf a decision (or nodecision)notto
convenean SSB,s£e2002 NDAA, 8§ 503the D.C. Circuit had already decideatkson holding
thatwaiver determinationander8 1552(b)were subject to APA reviewAgainst this backdrop,
and absent any express rejectioadksonin the legislative historythe defendarargueghat
Congress intended 8§ 628(g)drcludefrom APA-style reviewonly the limited category of claim
at issue here-that is, claims arising from ¢éhBoard’sdecision to deny a waiverf the

limitations period fora 8 1552 petition requesting an SSBtiomelinessgrounds unrelated to the
petitioner’s assertion of material unfairne3his argument is undermined byother provision
of the same stateexpressly stag that“nothing in” 8 628 “limits . . .the jurisdiction of any
court of the United States under any provision of law to determine lidéyaf any law,
regulation, or policy relating to selection bodrds “the authority of the Secretary of a military
department to correct a military record under section 1552.U.S.C.8 628(i)(1), (2)

Rather than revealingnyindication that Congress intended to insulate from judicial
review thewaiverdeterminaions at issue heréhe legislative historjor 8 628evinces concern
on the part of the Congress that judicial review occur only aftemastnaitive remedies were
exhausted.SeeH.R. Rep. No107-333 at 652 (2001) (Conf. Repccompanying final version
of 2002 NDAA) (noting that‘[t]he Senate bill contained a provision that would provide that
service members or former service members challenging the reswédteatios boards or
promotion boards are not entitled to relief in a judicial proceedimgss the matter was first

considered by a special board or a special selection board, or the sexmetamed denied such

23



consideration. The House amendment contained no similar pro¥)isiéiurthermore, an over
arching goal of the creation Bbards for Correction of Military Recorgdsacluding the
AFBCMR, together withexpress authorization fqudicial review,was*“to provide meaningful
remedies to aggrievezervicemembersidnd eliminate the necessity for Congress to have to
consider private bills to provide such reli€eeDickson 68 F. 3d at 1404 n.11Roth the
statutés legislative history and the overall legislative scheme strongiyatelthat Congress did
not intend to confer unlimited and unreviewable discretion [in the dasaieers] upon the
Secretary) (brackets in originaljguotingJohn J. FieldTheD.C. Circuit Review: September
1992 -August 1993: Military Personnel Law: Waiving The Discretionary Statute Of Liontati
Governing The Boards For Correction Of Military Recqré2 Geo. Wash. L. Rev. 92032
(June 1999)

The defendantelies ontwo casedismissing the claims dbrmer Naval officers who
soughtreview of promotion decisions influenced by equal opportungtructions as support
for its position that this Court lacks subject matter jurisdictiver the plaintiffs’ challenge to
the Board’s decisiongiot to waive the applicable limitations perioddeeDef.’s Mem. at 1113
(citing Harris, 2011 WL 3951861 at *IPaylor, 600 F. Supp. 2dt 120. Not only are these
cases not binding on this Court, neithethase cases was apparemnégolved on subject matter
grounds but instead on motions to dismiss for failure to state a claidertRule 12(b)(6), a
basis for dismissal not asserted by the defendant in this babkarris v. Maybusthe District
Court for the Eastern District ®irginia considered a former Naval officer’s challenge to the
denial of his petition to convene an SSB by the Board for CorredtiNaal Records
("BCNR”). 2011 WL 3951861, at *1. As here, the BCNR declined to waive the apfdic

threeyear limitations period and denied the officer’s petition as untimédy. Although the
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Harris courtindicatedthe complaint would be dismissed “for lack of subject matter jurisahicti
and failure to state a clajind. at *3, the courtneverthelesassumd jurisdictionto evaluate the
BCNR'’s decision under the 8§ 628(g) standaegid. at *4 (finding that the “Secretary’s
decision denying the Plaintiff's request for an SSB as untimelyiitedrib deference, andas
not arbitrary and capricious or otherwise contrary to laand rejecting the plaintiff's&ttempt
to characterize the determination as arbitrary and capricious, bdususguest was resolved
differently than a purportedly similar case where an SSB was grant¢demphasis added).

Similarly, inPaylor v. Winter another Judge ahis Court dismissed a retired Naval
officer’s challenge to the BCN&denialon timeliness groundsf the plaintiff's petition to
convene an SSB600 F. Supp. 2d at 12022 & n.3. Despite initially assertinglaimsunder
both § 628(g) and the judicial review provisions of the ABw plaintiff conceded that the court
lacked jurisdiction to review the BCNR under the ARRAat 123, prompting the court to review
the sufficiency of the plaintiff's claim under the sdand articulated in § 628(gy. (“The
applicable standard for review of the Secretary's decision to deny a requesSBB is found
in 10 U.S.C. 8§ 628(g).”). Under this standard, and in light of the unusgisdelef deference
accorded to military personnel decisions, the court rejected each ofititéfjsi@asserted bases
for relief on the meritsld. at 124 (citations removed).

In sum, the courts ibothHarris andPaylor considered whether the BCNRAsiver
determinations comported with theuwstlard of review provided under 8§ 628fg)reviewingthe
merits of the plaintiffs’ claims for reliethereby, at leasiplicitly, exercisingsubject matter
jurisdictionover claims substantially similar to those presented by the plaihkifs. See ato
McGrady v. Winter810 F. Supp. 2d 281, 2&B5 (D.D.C.2011)(reviewing, under § 628, the

BCNR'’s denial of a request to convene an SSB on the ground thatitlonpet officer failed to
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comply with an administrative “due diligence” requireméatfar from suggesting that this
Court lacks subject matter jurisdiction over the instant mattesgtcases support the conclusion
that this Court may review the plaintiffs’ claims pursuar§ &28(g).
* * *

In a last gasp effort to avoid judicial review of the waiver deabmatat issue in this
lawsuit, the defendant argues that subjecting the Board’s waivemiled&éions to judicial
review will disincentivizethe military servicefrom allowinganywaivers and, instead,
encourage thesmgencies to proulgate absolute time limitations that will ultimately lead to
more denials. Def.’s Reply at80. Whether the defendant is correct as a policy matter does not
mean that tis Court should impute tGongress an intent to exclutem judicial reviewBoard
waiverdecisions under 88 15%hd 628 absent clear statutory tengflectingsuch intent
Moreover, dinding that judicial review of waiver determinations is banexld ignore the
D.C. Circuit’'s warning regarding a “second tier of ‘secret law™ czddiy agency waiver
determinationsDickson 68 F. 3l at 1406 n.17 andinsteadwould allowtheseagencies t@scape
judicial review even whewaiver authorityis exercised bywhim,” Keller Commans, Inc, 130
F.3dat 1076.

The Court hastens twtethat finding the availability of subject matter jurisdiction for
judicial review of the Board’s waiver decision does not guaranted¢tthatiaintiffs will prevail
on their claims, but only that this Court may afford thenttbdimentary” judicial review

provided under § 628(g)SeeHarkness 727 F.3d at 470Indeed, in conducting this limited

12 The parties acknowledge that the Naval regulations governing th& B€Nsue irHarris, Paylorand
McGrady, do not provide for a waiver of the applicable thyear limitations period and, therefore, differ in this
respect from Air Force regulations governing the Board incdge. R’ Mem. at 1920; Def.’s Reply at 910.
This regulatory distinction, howey, has no bearing on the availability of judicial review urglé28(g) for the
waiver declinations here.
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judicial review the Court must apply unusual deference t8tt@@d’s decisionseeMiller v.

Dep't of Navy 476 F.3d 936, 9389 (D.C. Cir. 2007)noting that “we are obligated to apply [8
628(g)’s “arbitrary and capricious8tandard in an ‘unusually deferential’ manner when
reviewing personnel decisions made by the militagjtefation in original(quotingCone v.
Calderg 223 F.3d 789, 793 (D.C. Cir. 2000and determine merely whether the explanation for
the decision was reasonaldeeMori v. Dep't of the Navy731 F. Supp. 2d 43, 47 (D.D.C.
2010)(citing Gillan v. Winter 474 F.3d 813, 819 (D.C. Cir. 2007) avideller v. Winter 485
F.3d1191, 1200 (D.C. Cir. 2007)).

Based upon review of the statutory text gndded by binding precedent in this Circuit,
the Court concludes that the Board’s deciglenliningto waive the statutory limitations period
applicable to the plaintiffs’ petitits underl0 U.S.C.8 1552is subject to review by this Court
underthe judicial reviewauthorityof 10 U.S.C.8 628(g)

V. CONCLUSION

For theforegoingreasons, the defendasitnotion to dismisthe plaintiffs’ complaint for
lack of subject matter jurisdictiis GRANTED in part andDENIED in part The motion is
granted as tthe plaintiffs’ assertiorof jurisdictionunder the APA but denied in all other
respects The defendant’s decision not to waive the limitations periods anbdicothe
plaintiffs’ applications to convene SSBs is subject to judi@aiew under 10 U.S.C. 8§ 628(Q)

The parties shall, in accordance with the Cae8tanding Ordef] 3, ECF No3, file
jointly a Meet and Confer Report, Bctober 62015,with a proposed schedule to govern
further proceedings in this case

An Orderconsistent witlthis Memorandum Opinioshall be filed contemporaneously
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