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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
KEONTAE SPEARS,
Plaintiff,
V.

Civ. Action No. 14-1387 (RMC)

UNITED STATESDEPARTMENT
OF JUSTICE et al.,

Defendants.

N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff Keontae Spears challenges tésponse of the Criminal Division of the
Department of Justig®OJ)to his Freedom of Information Act (FO)Aequest for records
pertaining to the wiretapping of his telephone conversatibhrs SpearsuesDOJ, FOIA Unit
Chief Kenneth Courter, and Attorney Advisors Timothy A. Zeise and Sean O’IReihding is
the Defendats’ Motion for Summary Judgment [Dkt. 13RBecausedhe individual defendants
are not subject to suit under the FOMartinez v. Bureau of Prisond44 F.3d 620, 624 (D.C.
Cir. 2006), the complaint against those defendatereby dismisseidr failure to state a clai
upon which relief can be granteéror the reasons explained beldlae Court will grant
summary judgment to DOJ and will enter judgment accordingly.

|. BACKGROUND

In January 2014, Mr. Spears requedtecth DOJ’s Criminal Divisiorfan
authentic. . . copy of the Title 1l authorization memorandums, and all other documents tied to
the approval of these memorandums for the electronic surveillance for [fedi tisliephone
numbers that | am alleged to have had my private conversations intercepted, momitbred, a

disclosed over[.]”Decl. of Peter C. Sprunidkt. 13-2] (Sprung Decl.), Ex. A (FOIA Request).
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Mr. Spears requested expedited treatment of the request “as any delay couid aesul
substantial los[s] of due process rights for this requester in [the WestéiintDisPennsylvania]
criminal case[.]t Id.

On February 18, 2014, théecting Chief of the Criminal Division’s FOIA/PA Unit
informed Mr. Spears that no search for records had occurred because any respomsige r
would be exempt from disclosure under FOIA exemption 3, codified at 5 U.S.C. § 552(b)(3).
Id., Ex. B. Mr. Spears appealed to the Office of Information Policy (“OIP”), whichra#d the
Criminal Division’s decision by letteof May 30, 2014.ld., Ex. E. Mr. Spears was told th&lP
would further consider his appeal if he could provide evidence thalactyonicsurveillance
material was unsealed bycaurt.

Mr. Spears filed this action in August 2014heTCriminal Divsion then
“searched the two records systems that would contain information responsiveSpedrs’s
request.”ld. 1 21. he Criminal Divisionocated responsive records, ltuvithheld allof the
recordsunder FOIA @emptions 3, 5, 6, and 7(Cpeedd., Ex. F (Defs.Vaughnindex).

Il.LEGAL STANDARD

Summary judgment is appropriate “if the movant shows [through facts supported
in the record] that there is no genuine dispute as to any material fact and #re m@ntitled to
judgment as a matter of lawFed. R. Civ. P. 56(ajnderson v. Liberty Lobby, In&77 U.S.
242, 248 (1986). This procedural device is not a “disfavored legal shortcut” but a reasoned and
careful way to resolve cases fairly and expeditiou€lglotex Corp. v. Catretd77 U.S. 317,

327 (1986).

! See United States v. Harye&r. No. 12-113, 2014 WL 657595, at *1 (W.D.Pa. Feb. 20,
2014) opretrial order describing “lengthy” investigation of Mr. Spears andefendants for
cocaine and heroin trafficking in Washington, Pennsylvania).
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The FOIA confers jurisdiabn on the district court to enjoin an agency from
improperly withholding records maintained or controlled by the ageBeg5 U.S.C. 8§
552(a)(4)(B);McGehee v. CIA697 F.2d 1095, 1105 (D.Cir. 1983) (quotinglissinger v.
Reporters Comm. for Freedomtbé Press445 U.S. 136, 150 (1980)azaridis v. U.S. Dep't of
Justice 713 F. Supp. 2d 64, 66 (D.D.C. 201@®ummary judgment is the frequent vehicle for
resolution of a FOIA action because the pleadings and declarations in sucbfteaspsovide
undisputed facts on which the moving parties are entitled to judgment as a miatter of
McLaughlin v. U.S. Dep't of Justic®30 F. Supp. 2d 210, 212 (D.D.C. 2008) (citations omitted).
Agencies may rely on affidavits or declarations of government dffj@a long as they are
sufficiently clear and detailed and submitted in good faébe Oglesby W.S. Dep't of the
Army, 920 F.2d 57, 68 (D.CCir. 1990).

The Court may award summary judgment solely on the basis of information
provided in agency affidavits or declarations when they describe “the doclenerttse
justifications for nondisclosure with reasonably specific detail, demoashrat the information
withheld logically falls within the claimed exemption, and are not controveyteither contrary
evidence in the record nor by evidence of agency bad fauliitary Audit Project v. Casey
656 F.2d 724, 738 (D.Cir. 1981);see also Vaughn v. Ros&84 F.2d 820, 826-28 (D.Cir.
1973),cert. denied415 U.S. 977 (1974Marshall v. BI, 802 F. Supp. 2d 125, 131 (D.D.C.
2011). However, the Court must “construe FOIA exemptions narrowly in favor of diselosur
U.S. Dep't of Justice v. Landars08 U.S. 165, 181 (1993).

An inadequate search for records also constitutes an improper withholding under
the FOIA. See Maydak v. U.S. Dep't of Justizb4 F. Supp. 2d 23, 44 (D.D.C. 2003) (citations
omitted). Thus,when an agency search is questioned, the Court must determine the adequacy

of the agency search, guided by principles of reasonablen8ses. Campbell v. U.S. Dep't of



Justice 164 F.3d 20, 28 (D.ir. 1998). The agency is required “to make a good faith effort to
conduct a search for the requested records, using methods which can reasongigygtbd &x
produce the information requesteddglesby 920 F.2d at 68. Such methods include following
through “on obvious leads.Valencia-Lucena v. U.S. Coast GuartB0 F.3d 321, 325 (D.C.
Cir. 1999) (citation omitted). Although an agency need not search every record system, it
“cannot limit its search to only one record system if there are others thikieyed turn up the
information requested.Oglesby 920 F.2d at 68.

Thus, to rebut a challenge to the adequacy of a search, the agency need only show
that “the search was reasonably calculated to discover the requested documeutitsthestit
actually uncovered every document extar@unningham v. U.S. Dep't of Justi®1 F. Supp.
2d 226, 236 (D.D.C. 2013). Because the agency is the possessor of the records and is
responsible for conducting the search, the Court may rely on “[a] reasonalilyddaetizdavit,
setting forth the search terms and the type of search performed, andgatretiall files likely
to contain responsive materials (if such records exist) were searcViaericia-Lucena 180
F.3d at 326 (quotin@glesby 920 F.2d at 68)Summary judgment is inappropriate “if a review
of the record raises substantial doubt” about the adequacy of the salmi, “the [mere] fact
that a particular document was not found does not demonstrate the inadequacyabi’a sear
Boyd v. Criminal Div. of U.S. Dep't of Justiee&r5 F.3d 381, 390-91 (D.Cir. 2007) (citations
omitted);seelturralde v. Comptroller of Currengyd15 F.3d 311, 315 (D.@ir. 2003) (“the
adequacy of a FOIA search is generally determined not by the fruits afatad sbut i the
appropriateness of the methods used to carry out the search.”) (citation Qradted)l
Marshall, 802 F. Supp. 2d at 132.

Contrary to Mr. Spears’s assertions throughout his opposigene.g.Pl.’s Opp’n

[Dkt. 16] at 1819, the Court finds Defendants’ supporting declaration sufficiently detailed to



permita proper examination of both the search for responsive records and the claimed
exemptions.
[11. ANALYSIS

Under Title 1ll,the Attorney General or her designee “may auggoan
applicaton to a Federal judge,” who “may grant in conformity with section 2518 . . . an order
authorizing or approving the interception of wire or oral communications by terdtdureau
of Investigation, or a Federal agency having responsibility for the [glbjeestigation[.]” 18
U.S.C. § 2516. Federal prosecutors must obtain permission from “the appropriatéi©&),J o
including the Assistant Attorney General for then@nal Division. Sprung Decl. { 14.

The internal procedures for obtaining permission are described as follbvs. T
prosecutor submits the reggt to theElectronic Surveillance Unit (ESWY the Office of
Enforcement Operations (OEQOThe request must include a law enforcement agent’s affidavit,
the prosecutor’s application to the court, and a proposed order. An ESU attorney dibeusses
request with the prosecutor and, upon finalizingrifts arf‘action memorandum” to the
Assistant Attorney Generalith a recommendation whether to approve the requésf] 15. If
the request is approved, the Assistant Attorney General “prepares a memora@iEé $o
stating. That memorandum, together with the Attorney General’'s delegatler, is provided
to the prosecutor,” who then files the memorandum, the Title Il applicationgémt’st
affidavit, andthe proposed order with the court under sddl.{16. By statuteia]pplications
made and orders granted under this chapter shall be sealed by thiana]gksclosed only
upon a showing of good cause before a judge of competastigtion[.]” 18 U.S.C. §

2518(8)(b).



A. Adequacy of the Search

Mr. Speardirst argues that the search was inadequate because “the agency did not
conduct a search under the Privacy Act as [he leapliested.” Pl.’s Opp’n at 16de contends
alsothat the Criminal Divisiorwas obligated to search for all records pertaining to fvn.
Speardlid not request such recorasthe administrative leveandhewill not be permitted to
expand the scope of the request underlyingati®nand therasseran unexhausted clainbee
Wilson v. U.S. Dep't of Trans¥30 F. Supp. 2d 140, 156ff'd, No. 10-5295 (D.C. Cir. Dec. 30,
2010)(“Before an action may be brought in the district court, a FOIA requektari$ exhaust
administrative remeds in order to give the agency ‘an opportunity to exercise its discretion and
expertise on the matter and to make a factual record to support its de€jgigmoting Hidalgo
v. FBI, 344 F.3d 1256, 1258-59 (D.C. Cir. 2003)).

The declarant has described two sources of records in timen@kiDivision
where responsive records were likely to be found, and where indeed they weré fHhuad.
OEO’sdatabase tracks akderal prosecutors’ requests for permission to apply for Title III
warrants, and the IT department maintains archived ewfaisiminal Division employees.
Sprung Decl.  12. Contrary kdr. Spears’sassertionthe OEOdatabase is a system of records

under the Privacy Ackee id § 23 (citing 28 C.F.R, § 16.91(m@nd it was searchéed.

2 Contrary toMr. Spears argumentthe Criminal Division was obligated to search for
records it maitained it was not required to search the filing systemeitiferthe FBI or the
Executive Office for United States AttorneySeePl.’s Opp’n at 25.The disposition of this case
does not affect Mr. Spears’s ability to file a FOIAquest with those DOdomponents in
accordance with 28 C.F.R. § 16.3hat regulationinformsthat DOJ “has a decentralized system
for responding to FOIA requestaindit instructs requesters “to write directly to the FOIA office
of the component that maintains the recdreisig sought.”ld. § 16.3(a)(1).

3 Mr. Spearseeks money damages under the remedial provisions of theyPAieticased

onthe Criminal Division’s refusal at the administrative leietonduct a searctSeePl.’s Opph
at 1718. However,‘the only remedy [FOIA] provides for the improper withholding of records is
injunctive relief.That means that FOIA is remedied by ordering the production of agency records
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The OEOdatabase contaimsformation dating back to 1983 arglsearchabley
names and telephone numbe8prung Decly 17. The Criminal Division searched by the four
telephone numbelisted in the FOIA requestnd byMr. Spears’siame Id. {113, 17. The
declarant averthat “the Titk Ill request tracking systemtise Criminal Division’s only official
information management system for Title Il applications submitted to OE@deydl
prosecutors across the U.S9d. 1 17. In addition, the Criminal Division identifiethe ESU
attorney and the prosecutor who were involved in the application process, and the ioformat
Technology Management statkarched “all emails exchanged” between those individuals
between January 1, 2012, and May 30, 2012, which “encompassedietant timeperiod. Id.

1 20.

The Court finds th€riminal Division’ssearch for responsivecordsreasonably
executed and conducted in good failit. Spearshas offered nothing to call the search into
guestion. Accordingly, summary judgment ggantedto DOJ on the search question.

B. Claimed Exemptions
Mr. Spears next argues thhe Criminal Division hagmproperly invoked FOIA
exemptions 3, 5, 6 and 7(C). The record shows otherwise.
1. FOIA Exemption 3
Exemption 3 protects records that are “specifically exempted from diselogur
statute. . .if that statute . . requires that the matters be withheld from the public in such a

manner as to leave no discretion on the issue; agstablishes particail criteria for withholding

without money damagésCunningham v. U.S. Dep't of Justi®@1 F. Supp. 2d 226, 286.D.C.
2013) (citations omitted). Once an agency has complied with its obligations under FOIA
however belatediy-the Court hasno furtherstatutory functiorio perform” Perry v. Block 684
F.2d 121, 125 (D.C. Cir. 1982).



or refers to particular types of matters to be withheBl.S.C. § 552(b)(3)(A}. Exemption 3

is different from the other exemptions in thatdepends less on the detailed factual contents of
specific documents; the sole issue for decision is the existence of a relevdatastdtthe
inclusion of withheld material within that statute's coveragadlandv. CIA, 607 F.2d 339, 350
(D.C. Cir. 1978) Ass'n of Retired R.R. Workers v. U.S. R.R. Ret.880 F.2d 331, 336 (D.C.

Cir. 1987). Hence he Criminal Division‘need only show that the statute claimed is one of [the]
exemption[s] as contemplated by Exemption 3 and that the withheld material falls wéthin th
statute.” Larson v. Dep't of Stai&65 F.3d 857, 868 (D.C. Cir. 200@)ting Fitzgibbon v. CIA

911 F.2d 755, 761-62 (D.Cir. 1990)).

The Criminal Divisionwithheldcertaindocuments in compliance witfitle 11l of the
OrganizedCrime Control Act of 1968, codified at 18 U.S.C. 88 2510-R1s established that
“Title 1l falls squarely within the scope of [the second prong of 5 U.S.C. § 552(b)$3], a
statute referring to ‘particular pgs of matters to be withheld.Lam LekChong v. U.S. Drug
Enforcement Admin929 F.2d 729, 733 (D.Cir. 1991) (quoting 5 U.S.C. 8§ 552(b)(3)(B)
[renumbered (b)(3)(A)(ii)])see Smith WJ.S.Dep't of Justice251 F.3d 1047, 1049 (D.Cir.
2001). Wiretapped recordings obtained pursuaihttte 111 ordinarily are exempt from
disclosure under exemption 3, unless they have entered the public d@o#mne v. Rendl93
F.3d 550, 554 (D.CCir. 1999).

The Criminal Division withheldthe applications, affidavits, ordeand
authorization memorandumbécause those documents remain under Seed, 18 U.S.C. §

2518(8)(b) prohibits their disclosure. Sprung Decl. 8. Spears claims that the criminal

4 Exemption 3providesthat gatutes enacted after October 28, 2009, the enactment date of
the OPEN FOIA Act of 2009must specifically cite the xeemption. Title Il pre-dates tis
requirement.



court unsealed his “case,” Pl.’s Opp’n at 21, but the exhibit to which he refen order
unsealing only the indictment and arrest warrants. Sprung Decl., Ex. H. Mr. Speansisont
also “that portions of his Title Ill intercepted contgmere] discussed, interpreted and/or entered
into evidence” during the criminal proceedings. Pl.’s Opp’'n at 22. Even if true, tfiads
material consequence becatise Criminal Division’sdescription of the withheld material does
not include the intercepted content. In order to compel disclosure based on a public domain
theory, Mr. Spears mufitst “point to specific information in the public domain that appears to
duplicate that being withheld.Cottone 193 F.3d at 554 (citation, alteration, and in&tr
guotation marks omitted).t is “the party advocating disclosureho] bears the initial burden of
production;[ ] were it otherwise, the government would face the daunting task of proving a
negative: that requested information had not been previously discldsed.”

Mr. Spears has not produced any evidence shothatghe documents have been
unsealed oarein the public domainAccordingly, summary judgmen grantedo DOJon its
exemption 3 claim See Manchester v. Drug Enforcement Admin., U.S. Dep't of JUB2@&.
Supp. 1259, 1267 (E.D. Pa. 1998i,d, 40 F.3d 1240 (3d Cir. 1998)Because Title lll is a
withholding statute and the wiretap applications and derivative information DtAeld under
this exemption fall within the purview of the statute, disclosure is barred in tiks FO
proceeding) (citing Davis v. U.S. Dep’t of Justic€68 F.2d 1276, 1280 (D.C. Cir. 199Pam
Lek Chong929 F.2d at 733.

2. FOIA Exemption 5
Exemption 5 protects from disclosure “inter-agency or intra-agency memorand[a]
or letters which would not be available by law to a party other than an aigditmation with
the agency.” 5 U.S.C. § 552(b)(5). “[T]he parameters of Exemption 5 are determined by

reference to the protections available to litigants in civil discovery; if materiat iavailable’



in discovery, it may be withheld from FOIA requesterBrirka v. U.S. Dep't of Health &
Human Servs87 F.3d 508, 516 (D.Cir. 1996);accord Sussman v. U.S. Marshals Set94
F.3d 1106, 1112 (D.CCir. 2007) (citing cases). Exemption 5 encompasses materials that would
be protected under the attorngient privilege, the attorney wosroduct privilege, and the
executive deliberative proceggvilege. Coastal States Gas Corp. v. Dep't of Ene@p7 F.2d
854, 862 (D.CCir. 1980);see also NLRB v. Sears, Roebuck & @@l U.S. 132, 149 (1975)
(Exemption 5 includes all documents “normally privileged in the civil discoveryegati;
Baker &Hostetler LLP v. Dep't of Commere€/3 F.3d 312, 321 (D.Cir. 2006)(same).To
qualify for protection under Exemption 5 as deliberative process material, a@tomust be
“predecisional,’i.e., “generated before the adoption of an agency policyl™daliberative,”
i.e., reflecting “the giveandiake of the consultative procesR.blic Citizen, Inc. v. OMB598
F.3d 865, 874 (D.CCir. 2010) (citations and internal quotation marks omitted).

The declarant avers that the documents “were created as part of the wiretapi@pplicat
process, and were therefore created in anticipation of litigat&na criminal prosecution[.]”
Sprung Decl. 1 33The CriminalDivision withheld as attorney work prodiadt of the
communications between the ESlateys and the prosecuting attorneas well ashe
communication®etween the Assistant Attorney General’s office and the ESU attorlteyg.
31. Each document “was prepared by an attorney tingaat the behest of a client (the U.S.
Government) or someone acting at the direction of such an attoriaeyf'33. The attorney
work product privilege protects the mental processes of the attoth8y.Dep’t of Interior v.
Klamath Water Users Protective As$i32 U.S. 1, 8 (2001) (citation and internal quotation
marks omitted). The Criminal Divisidmas establishetthe foregoing documengs attorney
work product, and “[i]f a document is fully protected as work product, then segregabiiy

required.” Judicial Watch, Inc. v. U.S. Dep't of Justid&2 F.3d 366, 371 (D.Cir. 2005).
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In addition, the Criminal Division withheld as deliberative process material dresag
affidavits in support of the Title 11l applications, the action memorandums fiere U
attorney to the Assistant Attorney General, and the emeskbages between thesecutor and
the ESU attorney, “in which the attorneys discuss the ESU review processredsions, etc.”
Sprung Declf 34 Each of those types of documentssypre-decisional, involved the “give-
andtake” of the decisiommaking process, andagsubmitted “by a decisiemaker’s subordinate
... pursuant to a process that is required by Title 1l and internal Crimivigid@ policy.” Id.

1 36. The Criminal Divisionhas properly justifieds withholding the described material under
the deliberative process privileg8eeKlamath 523 U.S. at 8-9ekplaining that therivilege
rests ortherealization that candid communicat®anhance the quality of agency decision
making). Accordingly, summary judgment is granted to DOJ aexgsnpton 5Sclaim.
3. FOIA Exemptions 6 and 7(C)

The Criminal Divisionwithheld the same documents under exemptions 6 and
7(C) that were properly withheld under exemptions 3 an8&eSprung Decl. § 37f. 1 25,
31. Theefore, theCourt will not dwell onthese bases for withholding the documents, but it
finds both exemptions properly invoked to protect the personal printergstof “the law
enforcement personnel and private pergam® were]involved in the wiretapping and the

Criminal Division’s inteénal review process>” Sprung Decl. 1 40Mr. Spears’'sasserted

5 Exemption 6 permits an agency to withhold from disclosure “personneheadital files

and similar files” if their disclosure would “constitute a clearly unwagd invasion of personal
privacy.” 5 U.S.C. 8 552(b)(6). Exemption 6 has been interpreted broadly; the threshold f
application of this exemption is crossed if inf@atmon sought applies to a “particular individual.”
New York Times Co. v. Nat'l Aeronautics & Space Adrai0 F.2d 1002, 1006 (D.C. Cir. 1990).
Exemption 7(C) exempts disclosure of information based on privacy concepgsrbigting an
agency to withhold from disclosure information that is “compiled for law enfoncemeposes,

but only to the extent that the production of such law enforcement records or informatihn coul
reasonably be expected to constitute an unwarranted invasion of personal priva¢ys.C.§
552(b)(7)(C).“As a result of Exemption 7(C), FOIA ordinarily does not require disclosure of law
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personal interest in the documents to challenge his conviction “does not overcqreatye
interests of those individuals.Cunningham40 F. Supp. 3d at 88 (citir@guaju v. United
States 288 F.3d 448, 450 (D.Cir. 2002). Accordingly, summary judgment is granted to DOJ
on exemptions 6 and 7(C).
4. Record Segregability

As a general rulef & record contains information that is exempt from disclosure,
any reasonablgegregable information must be released after redacting the exemmgorti
unless the non-exempt portions are inextricably intertwined with exempt portions.G 8.S
552(b);see TransPac. Policing Agreement v. U.S. Customs S&id7Z F.3d 1022, 102®.C.
Cir. 1999). The declarant “reviewed each page of [responsive] material . . . to determinerwhethe
there was any neaxempt information that could be reasonably segregated and r¢leased
concluded that there was norgprung Declf 42. Givenhe type of documents that were
withheld, andhe fact that most containe@n-segregablattorney work product, the Court finds

thatno segregable information has been withheld.

enforcement documents (or portions thereof) that contain private informatidlackwell v.
F.B.l., 646 F.3d 37, 41 (D.C. Cir. 2011Both exemptionsvereproperly invoked whe, as here:
(1) disclosingthe identitiesof “law enforcement personnel, prosecutors, and thesapervisory
officials involved in the Criminal Division’s internal review process coulBjext them to
harassmentdih in the conduct of their official duties and their private liv8prung Decl. § 38
and (2) Mr. Spears has not “produced any evidence that would warrant a beliefdspaable
person that the alleged Government impropriety might have occurreNp}’l Archives and
Records Admin.vFavish 541 U.S. 157, 175 (2004).
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CONCLUSION
For the foregoing reasorthe Court concludes that the Crimiilision
satisfied its obligations under the FQIl&nd that DOJ, as the parent agemncgntitled to

judgment as a matter of law. A separ@teler accompanies this Memorandum Opinion.

Date: SeptembeR9, 2015 /sl
ROSEMARY M. COLLYER
United States District Judge
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