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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Cherryl Bradley,
Plaintiff,

V. Civil No. 14-cv-01444(APM)

District of Columbia Public Schools

Defendant

N N e N N N N N N

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Plaintiff Cherryl Bradley filed this lawsuit against her forreenployer, Defendant District
of Columbia Public School$'DCPS”), asserting that Defendant failed to accommodate her
disability andwrongfuly terminatedher employnent. Plaintiff initially broughtsix claims,
including violation of her constitutional and statutory rightader 42 U.S.C.8 1983,
discrimination and retaliation violation of federal an®istrict of Columbidaw, and constructive
dischargaunder District of Columbia lawThe courtdismisseder claimsundersection1983 and
the District of Columbigdministrative Procedure AcSee Bradley v. D.C. Pub. Sc87 F. Supp.
3d 156 (D.D.C. 2015).The court now address&daintiff's remainingclaimsfor discrimination
and retaliation under thémericars with Disabilities Act (“ADA”), and the District of
ColumbiaHuman Rights Act (“DCHRA”)

This case is before the count a unique posture-on Plaintiff's Motion for Summary

Judgment.Plaintiff therefore bears the heavy burden of showing that a redsquaicould reach
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only one conclusion based on the record evideribat Defendant failed to reasonably
accommodate her disability and terminated her because of her disabiligoaest for reasonable
accommodation.The court finds that Plaintiff has not satisfigns burden angtherefore denies
herMotion for Summaryuddgment.

Il. BACKGROUND

A. Factual Background

Plaintiff Cherryl Bradleybegan workasa special educatiospecialistfor Defendantin
2004 Pl’s Mem. in Supp. of Mofor Summ. J.ECF No. 321 [hereinafter Pl.’s Mot,]at 1, 11;
Pl’s Stnt. of Undisputed Material Facts, ECF No-32hereinafter Pl.’&tmt], I 3;Def.’s Opp’n
to Pl.’s Mot. forSumm. J., Ex. ADef.’s Reg. to Pl.’s Stmt., ECF No. 33 [hereinafter Def.’s
Resp.],11 34. In April 2009, while Plaintiff wassubstitute teachin@ student violently elbowed
her in the chestcausing heiserious injuries and preventing her from returning to work until
January2010. Pl.’s Stmt. 1 129; Def.’s Resp{{ 12-19.

About oneyear later,DefendantagainassignedPlaintiff to substitute teachn a special
education classroomExposureto the studentsausedPlaintiff to flashback to the 2008attery
and gavenerextreme anxiety Pl.’s Stmt. [ 2@4. Plaintiff sought medical assistance aas
diagnosed withAdjustment Disorder with Mixed Anxiety, Depressed Mood, and-Poaimatic
Stress DisorderPl.’s Mot. at 1; Def.’s Resp{ 23

In March 2011 Plaintiff sought disability compensation and sick leaRé&’s Stmt.{ 25
28; Def.’s Resp.y 27428 After her claim went unaddressd@laintiff filed a formal charge of
discriminationin July 2011with the Equal Employment Opportunity Commissagainstboth
Defendantand theDistrict of ColumbiaOffice of Risk Management, citing discriminatory

practices with respect to her disabilitfheeReceipt of Original Case File, ECF No. 2, Superior



Court Dacuments, ECF N-1 [hereinafter Super. Ct. Da¢, at 155-56 (Ex. BB, Charge of
Discrimination);Pl.’s Stmt.§ 27-31, 45Def.’s Resp . 27-31, 45. Eventually, in December
2011,Defendant granteBlaintiff exterded leave until March 4, 201Super. Ct. Docsat 161
62 (Ex. HH, Letter from Erin K. Pitts to Cherryl Bradlgec. 6, 2011} Pl.’s Stmt. § 56Def.’s
Resp.y 56.

On April 10, 2012, Paul WebManager ofstaffing Services forDefendantsentPlaintiff
aletter“regarding [her] return to work for DC Public SchoolsSeeSuper. CtDocs.at 168(EX.
LL, Letter fromPaulWebb toCherryl Bradley(Apr. 10, 2012). Webb advised Plaintiff thaft]he
first step is obtaining the necessary background clearance. You anedetp come in for
fingerprinting . . . . Once your fingerprints have cleared, we canenforward with your
placement. Id. The letter warned that the “[flailure to report for fingerprinting will be taken
as your voluntary resignation as an employee offd@lic Schools.”ld.

The same monthRlaintiff's treating psychiatrist serat letterto Defendant, stating that
Plaintiff “currently cannot perform any of the job functions listethtedto the job description
until her anticipated recovery which can be anywhere betwegménths. Seeid. at 169(EX.
MM, Letter fromSheryl Neverson (Apr. 16, 20)2P1.’s Stmt.§ 62; Def.’s Resp.  62The letter
included a diagnosis fornrm which her physiciaropined that Plaintiff “needs to work on
reasonable accommodations for ftef return to work because returning to the position that she
left a year ago can furthenjur[e] [Plaintiff].” Super. Ct. Docsat 171(Ex. MM, Medical
Diagnosis of Cherryl Bradlgy

When Plaintiff did not appearat her scheduled fingerprintingp@ointment DCPS
terminatecher. Id. at 172(Ex. PP Notification of Personnel ActionPl.’s Stmt. 1] 64—66Def.’s

Resp 164, 66.



B. Procedural Background

Plaintiff filed a Complaintin D.C. Superior Courtin May 2014 Notice of Removal,
ECFNo. 1,PlL’s Compl.,, ECF. No. 2 [hereinafter Compl,]at 4-34. Plaintiff thenfiled an
Amended Complaint in this cowoh September 22, 2014llegingdeprivatiorof her constitutional
and statutory rightsn violation of 42 U.S.C81983 (Count [) discrimination and retaliatiom
violation ofthe ADA and DCHRA (Counts I, 1, IV, and V)and dischargén violation of the
D.C. Administrative Procedure Act (Count VIYOn April 3, 2015, the coudismissedCounts |
and VI SeeBradley 87 F. Supp. 3d at 158 Plaintiff thus has four remaining claims:
(1) employment discrimination based bar disabilityunderthe ADA (Count Il); (2) retaliation
underthe ADA (Count Ill); (3) employment discrimination based on her disabiitgerthe
DCHRA (Count 1V); and (4) retaliatiomnderthe DCHRA(Count V)

Before the court iRlaintiff’'s Motion for Summary JudgmengeePl.’s Mot for Summ. J.,
ECF No. 32 Based on the undisputed material facts, she contends that a reasonablalgury co
reach only one conclusierthat Defendant failetb accommodate her disabilighd terminated
her forexercising her protected rights under the ADA and DCHRePl.’s Mot. at 7,19, 21
In its opposition briefDefendantargues thathreedisputedmaterial facts—~whether Plaintiff's job
required her to work in the classroom, whether Plaintiff souglaicaommodation, and whether
Defendant terminated Plaintiff for a discriminatory reas@necluce an entry ofsummary
judgmentin Plaintiff's favoron any count SeeDef.’s Opp’nat 2-3.
[l. LEGAL STANDARD

TheFederal Rulsof Civil Procedure provide that a court should grant summary judgment

if “there is no genuine dispute as to any material fact and [thvenigiparty] is entitled to judgment



as a matter of law.” Fed. R. Civ. Pro. 56(a). A material fact is one eapieddfecting the outcome
of litigation. Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).

Rule 56 provides for a court to enter summary judgmaftet adequate time for discovery
and upon motion, against a party who fails to make a showingisaffto establish the existence
of an element esstial to that party’s case .on which that party will bear the burden of proof at
trial.” Celotex Corp. v. Catrett477 U.S. 317, 322 (1986). The party moving for summary
judgment “bears the initiaesponsibility of informing the district court of the basis ferotion”
and identifying those portions of the record that it believes “dstnate the absence of a genuine
issue of material fact.ld. at 323.

Once the moving party has made an adegstadgving that a fact cannot be disputed, the
burden shifts to the party opposing summary judgment to “sdt $petcific facts showing that
there is a genuine issue for trialAnderson477 U.S. at 250r{ternalquotation marks omittgd
The nonmoving party may oppose the motion using “any of the kinds ofngride materials
listed in Rule 56(c), except the mere pleadings themselves, aniloi this list that one would
normally expect the nonmoving party to make the showonghich [the Court has] referred.”
Celotex Corp. 477 U.S. at 324. “The evidence of the 1fmaovant is to be believed, and all
justifiable inferences are to be drawn in his favokriderson477 U.S. at 255 (citation omitted).
However, ft]jo defeat a motion for summary judgment, the-naving party must offer more
than mere unsupported allegations or denidltmu v. District of Columbia795 F. Supp. 2d 7,
17 (D.D.C. 2011) (citingCelotex 477 U.S. at 324). In other words, if the nroavant’s evidence
is “merely colorable” or “not significantly probative,” summarydgument may be granted.

Anderson 477 U.S. at 24%0. Summary judgment, then, is appropriate when thenmanng



party fails to offer “evidence on which the jury could wezebly find for the [normovant].” Id.
at 252.
V. DISCUSSION

Plaintiff's four remaining claimsfall into two categories(1l) denial of reasonable
accommodationin violation of Title | of the ADA (Count Il) andthe DCHRA(Count 1V); and
(2) retaliatoryterminationdue toherdisability andfor engaging in protected activjtyn violation
of Title IV of the ADA (Count Ill)andthe DCHRA (Count V) SeeAm. Comg. 11112-14.The
court considers each group of claims in turn.

A. Plaintiff's Reasonable Accommodation Claims

The ADA prohibits any covered employer from discriminating fagtaa qualified
individual on the basis of disability in regard to job applicatpmocedures, the hiring,
advancement, or discharge of employees, emplogagensation, job training, and other terms,
conditions, and privileges of employment.” 42 U.S.@2812(a)t Discrimination includes “not

making reasonable accommodations to the known physical or mentatibns of an otherwise

! Plaintiff also asserts her failute-accommodate claim undeng DCHRA, seeAm. Compl. 1 116120, which
makes itunlawful for an employer:

[t]o fail or refuse to hire, or to discharge, any individualptirerwise to discriminate against any
individual, with respect to his compensation, terms, conditions, or peglef employment
including promotion; or to limit, segregate, or classify his employeemynway which would
deprive or tend to deprive any individual of employment opportunitiesherwise adversely affect
his status as an employee.

D.C. Code§ 2-1402.11. The legal standards applicable to Plaintiff's claims under the ABbdthe DCHRA are the
same. SeeGiles v. Transit Employees Credit Unj@®2 F. Supp. 3d 66, 70 (D.D.C. 2014) (“claims arising under the
[DCHRA] are analyzed in the same manner as an ARH&T) aff'd sub nom. Giles v. Transit Employees Fed. Credit
Union, 794 F.3d 1 (D.C. Cir. 2015ert. denied136 S. Ct. 1171 (2016%rant v. May Dep't Stores Co/86 A.2d
580, 58384 (D.C. 2001) (“We have considered decisions construing the ADA asapmesun our decisions
construing comparable sections of DCHRA”). The ctlws considers Plaintiff's claims under the ADA and the
DCHRA in tandem.



qualified individual with a disability who is an applicant or employée 42 U.S.C.
§ 12112(b)(5)(A).

To prevail on summary judgment @nfailure-to-accommodateslaim under the ADA
Plaintiff must show that there is no genuine dispute of matiwca that: (i) she was disabt
within the meaning of thpADA] ; (ii) her emploer had notice of her disabilityii) she was able
to perform the essential functions of her job with atheut reasonable accommodaticaand
(iv) her employer denied her request for a reasonable acodemiom of that disability. Solomon
v. Vilsack 763 F.3d 1, 9 (D.C. Cir. 2014) (citations omitted).

Plaintiff argues that she is entitled to summary judgment because “the uadisacis
show thafshe]is a person with a disability who was able to perform the essent@idns of her
job, that the School District was on notice[loér] disability and that the School District denied
her request for reasonable accommodation, thereby discriminating dgairistPl.’sMot. at 7.
Accordingly, Plaintiff argues, she satisfies all four requiremefois summary judgment to be
entered in her favor

Defendant concedes that Plaintiff was a person with a qualifyingildisaduring the
relevant period It contends, however, thaummary judgment is inappropriate becatinsge is a
genuine dispute of fact as to whethaintiff's disability rendered her unable to work in the
classroomwhich Defendant asserts is agssentiafunction of a special educatiopeialist.”
Def.’s Opp’nat 4-5; Def.’s Stmt.of Material Facts in Dispute, ECF No.-39hereinafter Def.’s
Stmt.], 1 2 Plaintiff, for her partdoesnot counterthat she would have been able to perform
classroom dutiebad she been giverasonable accommodation. Instdaldjntiff maintainsthat
the essential functions of her job were to “create programs, instigcprepare reports, conduct

research, etf] in order to assist special education teachers3t to be in a classron Pl.'s Reply



to Def.’s Oppn, ECF No. 37[hereinafter Pl’'s Reply], at 6.Accordingto Plaintiff, because
teaching in a classroom is nah essential functiorof her position her inability to teach in a
classroom even with reasonable accommodation is not fatal to her claim.

Both sidespoint to a single piece of evidend® support their respective positiershe
writtenjob description for a special education specia#eSuper. Ct. Docsat 195(Ex. VV, Job
Descriptior—Special Education Specialist); DefStmt. § 1, Pl’s Reply at 36. That job
descriptionconsists of dist of 16 bullet-pointed responsibilities Id. The sixteenttbullet-point
statesas follows “[T]he Special Education Specialist . [p]erforms other duties as assigned to
include but notimited to . . . substitute teachingr modeling effective specialized instruction in
special education classrooms and programs[.Buper. Ct. Docsat 195 (Ex. VV, Job
Descriptior—Special Education Specialist) (emphasis added).

Plaintiff insists thatnotwithstandinghe plain inclusion of substitute teaching within the
relevant jobdescription,classroom work is not an essential function of pbsition SeePl.’s
Reply, at 4-6. Her argument rests solely on tigxt of thejob description itself.She asserts that
the order in which thgob dutiesare listeed—with developing programs, preparing reports, and
conducting researgblacednearthe top of the listand substitute teachirigted at the bottom-
correspond tothe essential nature of eachylutd. Put another way, Plaintifrgueghatit would
strain credibility to find that the sixteenth most important joizfion could possibly be considered
“essential.” She also contends that the “or” separatisgbstitute teachirigand ‘modeling
effective specialized instruction in special education classsoand programsallows for
employees tochoose eitheto substitute teaclor model effective instruction outside of the
classroomfurther supporting hhecontention that teaching notan esential function of her job

Id. at 5.



The problem with Plaintiffs argumenhowever,is that itis premised on the wholly
speculative assumption that where a particular responsibilitynotionappearsvithin the bullet
pointedlist equates to its o#rality to the job. There isno evidence on the recotal support that
assumption. Plaintiff could have offered testimonial evidence from someone insdiqo to
interpret the relative importanoé special education specialist’s job duties, but stendt do so.
Indeed,the written job descriptionould support thequally plausible inferenddat each of the
bullet points constitutes an essential part of the posimaithat the sequence is wholly irrelevant
Absent any testimongibout how the joldlescription applies in practice, there exists a genuine
dispute of fact about whether classroom wain essential part of the job. Accordingly, the court
cannot concludéhat as a matter of law, Plaintiff was denied reasonable accommodatioer for h
disability. Summary judgment is denied as to Plaintiff's failtmeaccommodate clain.

B. Claims Arising Out of Plaintiff's Termination

Turning to Plaintiff's retaliation claimsRlaintiff puts forward two theories of liability
arising out of her termation. First, she claims that Defendant fired her because of hellijisab
Pl’s Mot at11-13. Second, she maintaitisat Defendant terminated her becauseestezcised
her right to seek reasonable accommodatidrat21. Defendant countetda it did not terminate
Plaintiff for eitherassertedeason, and insteadaims that it terminated Plaintiff fa legitimate
reasor—Plaintiff's failure to show up for fingerprintingSeeDef.’s Opp’n at 6.

The Court of Appealeas made clear thahce as herean employer provides a legitimate,
nondiscriminatoryr nonretaliatoryeasorfor an adverse employment actitoime court is left with

“one centralinquiry” on summary judgmentAdeyemi v. B3trict of Columbia 525 F.3d 1222,

2 Defendant also maintains that granting summary judgmentiviieuiimproper because there is a gendisgute as
to whether Plaintiff ever requestedasonabl@ccommodationDef.’s Opp’n at 3 Because the court finds there is a
genuine dispute of material fact about the essential functions of Plaijaiiff the court needotreach this alternative
ground.



1226 (D.C. Cir. 208). Ordinarily, because themployeris the movant, thahquiry is “whether

the employee produced sufficient evidence for a reasonatyeto find that the employer’s
asserted nondiscriminatory or nogtaliatory reason was not the actual reason and that the
employerintentionally discriminated or retaliategjainst the employee.Allen v. Johnson795
F.3d 34, 39 (D.C. Cir. 201%alteratiors adoptedand internal quotation marks omitjedHere, the
central inqury differs slightlybecause themployeas the movant.Accordingly, the court must
ask whether, based on all the record evidence, a reasonable jury could reactiusiocather
than that the employesrstated reason was not the actual reasorhéoplkaintiff's termination and
that, in fact, the employéintentionally discriminated against the plaintiff on a prohibitadis
Adeyemi525 F.3d at 1226.

Framed in thatvay, the burden that Plaintiff faces here is a heavy one, and she hastnot m
it. Determining the true reasoor causefor Plaintiff's firing demandsan examination of
Defendant’s intent-and “intent is a quintessential jury question. See SEC v. Johnsgn
525F. Supp. 2d 70, 78 (D.D.C. 2007PRlaintiff argues thathe proximity in timebetween her
protected activity and the adverse employment actiomeestablishes the causatioquired for
aretaliationclaim Pl.’s Mot. at 19-21. But the Court of Appeals has helet when aremployer
moves for summary judgment, ttemporalproximity between an employee’s protected activity
and an adverse employment action is not enough to enable the plaintéfeat summary
judgment. SeeMinter v. District of Columbia809 F.3d 66, 772 (D.C. Cr. 2015) (stating that
“when an employer comes forward with a legitimate, nonretaliatory réas@m employment
action,positive evidence beyond megoeoximity is required to create a genuine issue of material
fact’ about the employer's motive for takinthe adverse actioninternal quotation marks

omitted). If meretemporalproximity is insufficient to overcomean employer’smotion for

10



summary judgmenthenit certainlyis not enough tenterjudgment as a matter of law in favor of
a plaintiff.

Therefore, he court deniesPlaintiffs Motion for Summary Judgment on her
discrimination and retaliatioclaims
V. CONCLUSION AND ORDER

For the foregoing reasons, the court denies Plaintiff's Motiostonmary Judgment.

A s

Dated: November 12016 Amit P a
United States District Judge
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