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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CORWYN W. HATTER

Plaintiff,
V. Civil Action No. 14€v-1470(TSC)

WASHINGTON METROPOLITAN AREA
TRANSIT AUTHORITY,

Defendant.
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MEMORANDUM OPINION

Plaintiff Corwyn Hatter alleges that defend&iashington Metropolitan Area Transit
Authority (“WMATA”) violated the Rehabilitation Act by requiring him to undergo a medical
test not required of other applicants and by failing to ime (Am. Compl. § 30). Defendant
moved to dismiss the complaint as untimely, arguing that it was filed outside the statute
limitations without the benefit of any tolling provisions. For the reasons setifelow, the
court DENIES the motion to disiss.

l. BACKGROUND

Hatterapplied for a jolwith WMATA. On March 24, 2010, WMAT Afferedhim a
position as bus operator, pending the successful completion of a drug and medicaagsami
by a licensed physician. (Am. Compl. 11 12-13). A subsequentphggamination revealed
that Hatter had elevated blood pressutd. f 14-15). WMATA theninstructed him to
undergo a test for sleep apneld. { 16).

Hatterunderwent an examination for sleep aprnlea;examinatiomevealed thahe had

“moderate sleep apnedld. T 20). He declined to provide the results of the sleep apnea test to
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WMATA, even after it informed him that failure to do so would result in his disqualdicdor
employment. I@d. 1 22-24). In or around June 201 aintiff learnal that WMATA had
selected another applicdiotr the position he soughtld( 1 28).

In 2010,Hatterfiled a complaint with the Equal Employment Opportunity Commission
(“EEOC”). (Id. 1 29). On July 18, 2012, the EEOC issued a determinatioWid&TA
violated Section 504 of the Rehabilitation Act when it: (1) requitatierto undergo a test not
required of other applicants; and (2) failed to hire him as a bus operator. (Am. Eauriiht
1). Following an unsuccessful attempt at conciliationtepartment of Justice Civil Rights
Division (“D0OJ”) issued a “Notice of Right to Sue to Within 90 Days” on June 6, 204%. (
Compl. Ex. 2).Plaintiff filed thissuit on August 26, 2014, more than four years after WMATA
refused to hire him in June 2010. (Mot. at 2).

Defendant moved to dismiss the Amended Complaint ashianed arguing thaHatter
filed his suit outside the ongear statute of limitationahich it contends applies to
Rehabilitation Act claims brought in D.Gnd that théimitations periodwas not tolled byhe
filing of Plaintiff s EEOC charge.

. LEGAL STANDARD

“To survive a motiorto dismiss, a complaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its fagderoft v. Igbal,556
U.S. 662, 678 (2009)nternal quotation omitted). “The plausibility standard is not akin to a
‘probability requirement,” but it asks for more than a sheer possibility that addefehas acted
unlawfully.” 1d. (internal quotatioromitted). Although a plaintiff may survive Rule
12(b)(6)motion even where appearsrecovery is very remote and unlikely[,]” the facts alleged

in the complaint “must be enough to raise a right to relief above the speculatiNg”|8ell Atl.



Corp. v. Twombly550 U.S. 544, 555-56 (200{#hternal quotation marks and citation omitted).
Moreover, a pleading must offer more than “labels and conclusions” or a “focmedégation of
the elements of a cause of action[lfibal, 556 U.S. at 678quotingTwombly,550 U.S. at 555

If the facts as alleged, which must be taken as true, fail to establish that a plasmstated a
claim upon which relief can be granted, Bwle 12(b)(6)motion must be grantedsee, e.gAm.
Chemistry Council, Inc. v. U.S. Dep't of Health & Human Seg@22 F.Supp. 2d 56, 61 (D.D.C.
2013)!

Nevertheless, even a wglleaded complaint may be dismissed when it is “clear from the
face of the complaint” that plaintiff's claims are outside ofdpplicablestatute of limitations.
Adams v. Distct of Columbia 740 F. Supp. 2d 173, 180 (D.D.C. 2010) (cit8mgitkHaynie v.
District of Columbia 155 F.3d 575, 578 (D.C. Cir. 1998)). But “[b]ecause statute of limitations
issues often depend on contested questions of fact, . . . the court should hesitate to dismiss a
complaint on statute of limitations grounds based solely on the face of the comgdthiftiting
Firestone v. Firestoner6 F.3d 1205, 1209 (D.C. Cir. 1996)).

[11.  ANALYSIS

A. Applicable Statute of Limitations

Neither the Rehabilitation Act nor Title VI, from which the Act borrows its “remedies
procedures, and rights,” 29 U.S.C. § 794a(a)(2), provides an express statute obfimitdtihen
a federal statute lackssgatute of limitationgrovision caurts should borrow from analogous
state statutesCephas v. MVM, Inc520 F.3d 480, 484-85 (D.C. Cir. 20@8iting North Star

Steel Co. v. ThomaS§15 U.S. 29, 34 (1995)). In the Rehabilitation Act context, federal district

1 In testing the complaint’s sufficiencg court may “consider only the facts alleged in the complaint, any
documents either attached to or incorporated in the complaint and matténsioftive Court] may take judicial
notice.” E.E.O.C. v. St. Francis Xavier Parochial Scil7 F.3d 621, 624D.C. Cir. 1997)
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courts in this jurisdictiomavetypically applied the thregear statute of limitations undexC.’s
personal injury statute, D.CoDE § 12-301 (2014) See, e.gAdams 740 F. Supp. 2d at 184
(citing Stewart v. Districof Columbia No. 04€v-1444, 2006 WL 62692Kt*11 (D.D.C.Mar.

12, 2006)).

Recently, howeverin a case involving plaintiff's claim that the D.C. Public Service
Commission violated the Rehabilitation Act by refusing to reinstateoni the basis of a
perceived disabilitythe D.C. Court of Appeals held thhaetapplicablestatute of limitations
should be one year, borrowing timaitations periodrom the District of Columbia Human
Rights Act (DCHRA”), D.C. Code § 12-309 (2014), and not the personal injury statute.
Jaiyeola v. Districiof Columbia40 A.3d 356 (D.C. 2012). The courtJaiyeoladetermined
that based on a variety of factoteke DCHRA was a more appropriate analogue than the
personal injury statute. Among other things, it found that “[p]ersonal injury €lagéad not—
and, indeed, typically do notseek to remedy discrimination at all, and the tyesr statute of
limitations for such claims certainly was not chosen with discrimination claiménd.” Id. at
367. TheDCHRA, by contrast, “targets virtually all forms of disabildiscrimination,
encompasses the range of activities covered by the Rehabilitation Act, and hate a&tat
limitations intended specifically for claims of discriminationd. at 367—68.

To date, two judges of thisifrict, including the undersignedahe addressed the impact
of theJaiyeolaopinion on the timeliness of Rehabilitation Act clajraed neither ruled
definitively on which statute of limitations applie§he gaintiff in Tyler v.\Wash. Metropolitan
Area Transit Auth.53 F. Supp. 3d 101 (D.D.C. 20M&as denied employment as a result of a
perceived disability. Like Hattehe filed a discrimination claim with the EEOC and obtained a

right-to-sue letter. He subsequently filed suit, alleging violations of the Rehabilitatiton A



Noting that a D.C. Court of Appeals opinion is not binding with respect to an interpretation of
federallaw, theTyler court nevertheless declined to resdive issue oWwhether the HRA’s
statute of limitations appliedince the plaintiff's claims were timely under either the HR% a
result of the DCHRA's tolling provisions, discussed belowthe D.C. personal injury statute.
Id. at 103-104.

In Alexander vWash. Metropolitarirea Transit Auth.No. 12¢€v-1959, 2015 WL
1043369 (D.D.C. Mar. 10, 2015), plaintiff, who suffered from alcohol addicsioedin
December 201,2lleging that WMATA violated the Rehabilitation Act by denying his
applications for employment in April or May 2010, August 2011, and October 201 parties
agreed that if the applicable limitations period was three years, the plaiféffrssavere timely.
WMATA urged the court to follow the D.C. Court of Appeals’ decisiodailyeolato hold that
the claim was untimely under the opear DCHRA statute of limitationsTheundersigned
concluded, however, that if the DCHRA statute of limitations applied, the tolling posisf
that statute also appliesihthat the plaintiff's claim was either timely under the thyear
personal injury statute of limitations or timely under the tolled DCHRA statdtet *4.
Thereforethecourt did notule an whether the personal injury statute or the DCHRA supplied
the limitations period under the Rehabilitation Act

Here the parties agree that the DCHRA applies, so the appropriate statute of liraitation
for Rehabilitation Act claims is borrowed from tB€HRA. (Def. Mot. at 2 (arguing that
Plaintiff's claims arebarred by “the applicable ongar statute of limitationsPIl. Opp’n at 3
(arguing that EEOChargetolled the statute of limitations under the DCHRA); Def. Reply at 1

(noting that Plaintiff “@es not, and cannot, dispute that” the DCHRA statute of limitations



applies)) However, the parties disagree on whether Hatter’s filing of his EE@@lamt tolled
the running of the limitations period.

B. Tolling the Statue of Limitations

The DCHRA requies plaintiffs to bring a lawsuit “within one year of the unlawful
discriminatory act,” and also provides that “the timely filing of a complaitit the [D.C. Office
of Human Rights], or under the administrative procedures established by the May@mpto 8
2-1403.03, shall toll the running of the statute of limitations while the complaint is pending.”
D.C. GoDE. § 2-1403.16. A chge filed with the EEOCis automatically crossiled with the
D.C. Office of Human Rights, [so] filing a charge with the EEOC suffices kth®loneyear
statute of limitations for DCHRA claims.Craig v. District ofColumbig --- F. Supp. 3d---,
2014 WL 6656979, at *11 (D.D.C. Nov. 24, 20P4)WMATA argues that the Court should
borrow the DCHRA statute of limitations without also borrowing the DCHRA topirayisions.
(Mot. at 3). Under this logic, Plaintiff's EEOC charge did not toll the statute of limitations and
this lawsuit, filed more than four years after the discrimination, is untimely.

WMATA argues that the court should follow the holdinghidiams 740 F. Supp. 2dt
183, in which the coutteld, in line with WMATA'’s argument, that “the statute of limitations for
the plaintiff's claims under the Rehabilitation Act was not tolled during thdgrecy of the
administrative proceeding before the DCOHRI. The court reliedn Supreme Court
precedenholdingthat “the statute of limitations continues to run on &ncldat requires no
administrative exhaustion while a plaintiff pursues administrative remedies paratgeclaim
that does have such a requirementl” (citing Johnsorv. Ry. Express Agency, Ing21 U.S.

454, 461 (1975)). WMATA urges the Court to ignasewrongly decidethe holding inTyler,

2WMATA does not arguthat Plaintiffs’ EEOC charge did not fall within the scope of this tolling ision. The
Court assumes for purposes of this motion to dismiss that the chagefaettimely within the DCHRA.
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which applied the DCHRA tolling provisiobecauséwhen a federal court borrows a
limitations period, it must also borroWwd associated tolling provisionTyler, 53 F. Supp. 3d at
104. The courtlisagreesfinding thatTyleris squarely on point with bothdamsandJohnson
Tyler appliedthe tolling provisions of the borrowd&ICHRA, while the courts idamsand
Johnsorapplied no tolling provisions because none existed in the borrowed stateNdaas
740 F. Supp. 2d at 184 (applying thrgear D.C. personal injury statute of limitation¥hnson
421 U.S. at 463 (applying Tennessee’s gaar statute of limitations)

WMATA's reliance onJohnsoras support for its argument that administrative
exhaustion does not toll the statute of limitations for claims that do not require exhaustion (D
Mot. at 3 is similarly unpersuasive TheJohnsorcourt addressed two issues: whether the filing
of an EEOC complaint (which tolled the statute of limitationdar Title VII) would also toll a
claim arising out of the same discrimination under 8§ 1981; and the proper statuteadiolinsit
for a § 1981 claimWMATA attempts to conflate the issues in arguing that since administrative
exhaustion is not required under the Rehabilitation Act, no tolling via an EEOC chargeeca
occur. This overstates the Supreme Court’s holdidgihmson In addressing the second
guestion, the Court specifically noted that the Tennessee law which supplieduteecfta
limitations had no tolling provisions, so no tolling would apply to the 8§ 1981 claim at issue. 421
U.S. at 462.The Court implied thaf the borrowed statutef limitations had tolling provisions,
those provisions would have applidd. at 464 (“In borrowinga state period of limitation for
application to a federal cause of action, a federal court is relying on tieés Stessdom in setting
a limit, and exceptions thereto, on the prosecution of a closely analogouy cé@enalso
Hardin v. Straub490 U.S. 536, 543 (1989) (holding that when Michigan personal injury statute

of limitations applied to 8 1981 claims, the state’s tolling provisions applicable roenated



plaintiffs also applied)].S. ex rel. Duck v. Isle of Wight Cty. Sch, B82 F.3d 468, 477-78 (4th
Cir. 2005) (contrasting a notice requirement under borrowed Virginia law, which digplgtta
bar a Rehabilitation Act suit, with statute of limitations and tolling provisass borrowed
from Virginia law, which would apply). As the undersigned previously heldllexandey “if
the oneyear statute of limitations under the DCHRA applies, so does the Act's tolling
provisians, as a limitations period igriderstood fully only in the context of the various
circumstances that suspend it from running.” 2015 WL 1043369, at *3 (diimgson 421
U.S. at 464).
V. CONCLUSION

Thecourt borrows the ongear statute of limitations from the DCHRA, along with its
related tolling provisions. BecauBkatterfiled an EEOC complaint within one yeartbe
violation, the Complaint is timely and/MATA’s motion to dismiss is denied.

A corresponding order will issue separately.

Dated:May 19, 2015
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