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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KOFFI M. GBIKPI,
Plaintiff,
V. Civil Action No. 14-1494 (RDM)
U.S. ATTORNEY GENERALEgt al,

Defendants.

M N N N N N N N N N N

MEMORANDUM OPINION

Before the Court is Defendants’ Motion to Reconsider the Order Granting Pkinti
Motion for Leave to Proceed In Forma Pauperis. Defendants urge tinet@€hbold that Plaintiff
Koffi M. Gbikpi maynot proceed in this mattar forma pauperig“IFP”), either becauseeis
barred by the soalled “threestrikes” provision of the Prison Litigation Reform Act (“PLRA”")
or as an exercise of the court’s discretion. For the reasons set forth belend@$’ motion is
DENIED. However, for thdurtherreasons discussed below, the complaint is DISMISSED
pursuant to 28 U.S.& 1915(e)(2)(B).

Leave to file in forma pauperis is “a privilege granted in the court’s disorétlbrahim
v. District ofColumbig 208 F.3d 1032, 1036 (D.C. Cir. 2000). TeRA, however limits the
courts discretion to allow prisoners with histories of initiating frivolous litigation to prdcee
forma pauperis It provides that a prisongenerallymay not “bring a civil actionTFPif “on 3

or more prior occasions, whilecarcerated or detained,” the prisoner filed cases that were
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dismissed a&rivolous, malicious, or fail[inglo state a claini! 28 U.S.C. § 1915%ee
Thompson v. Drug Enforcement Admi92 F.3d 428, 435-436 (D.C. Cir. 20@dgscribing 28
U.S.C. § 191%s the “three strikes” provisionYhe Court of Appealdas explained that a
dismissal qualifies as a PLRstrike under the frivolous prong when it is “based on the utter lack
of merit” of the action, and under the malicious prong wiheraction was filed with the
intention or desire to harm anothérButlerv. Dep’tof Justice 492 F.3d 440, 443 (D.C. Cir.
2007) (quotingrafari v. Hues473 F.3d 440, 442 (2d Cir. 2007)). Defendants bear the burden to
produceevidence that a partitar dismissal wabased orone of the enumerated ground&ee
Thompson492 F.3cat 435-36. In addition to evidence proffered by Defendants, this @lsart
mustreviewevidence that is “readily available” to ascertaimether glaintiff has three strikes
Id. at 436. Accordingly, the Court hasearched?PACERfor cases in whictMr. Gbikpi is a
litigant and reviewed eadb determine whethat constitutes dstrike’ under the PLRA

Although thegovernment identifies thregctionsthat it argues are “strikes,”"RACER
searchof Mr. Gbikpi's namedentifieseightactionsthathefiled beforethis case Only two of
those actions, however, had been dismissetthe timeMr. Gbikpi brought this action and the
Court granted his motioim proceedFP. By its plain terms,lte PLRA bars plaintiffsonly from
“bring[ing] a civil actionin forma pauperisif on three or more frior occasions” the plaintiff
brought an action thatvasdismissed” on enumerated grounds. 28 U.S.C. § {@&hphasis
added). It does not require courts to strip plaintiffs of IFP statdstream inongoing litigation

whenever other cases that the plaintiff is simultaneously litigating are deshtiesenumerated

1 The “three strikes” rule does not apply where “the prisoner is under immineyerdzn
serious physical injury.” 28 U.S.C. 8§ 1915(g). Mr. Gbikpi does not allege facts sngghsat
this exception applies here.



grounds? Accordingly, only the two actions that were dismissed before Plaintiff broght
instant actions are potential “strikes” under the PLRA.

Thefirst of Mr. Gbikpi's two priordismissas is nota strike, both because there is no
indication thatMr. Gbikpi was “imprisoned or detainedhen he filed itasrequired by 28
U.S.C. 8§ 1915and because it was dismissed bec&iseSbikpi failed to pay the filing feenot
for one of the grounds enumeratedhie PLRA3 In Mr. Gbikpi’s secondhction however, the
court held that it lacked personal jurisdiction over the defendardiititly noted that the
complaint was “unquestionably frivolou$.’Although the court’s observation that the complaint
was frivolous was apparently dicta in light of the court’s holding that it lackestpe
jurisdiction, for present purposes, the court will treat this dismissal as MepiGHirst strike.
See Thompsord92 F.3d at 440 (“Dismissals for lack of jurisdiction do not count as strikes
unless the court expressly states that the action or appeal was frivolous or mdlicious
(emphasis added).

Two other actions thatir. Gbikpi filed before the instant case have been dismissed in the
four months since hwas granted leave to proceed IFFheir timing agde, these dismissals are

not PLRA strikes for the additional reason ttiet casesvere dismissed as duplicative, rather

2 Although onlyprior dismissals aréstrikes” that give rise to mandatory denial of IFP privileges
under the PLRA, that does not mean that@urt must ignore a plaintiff’'s subsequent litigation
historyin determining whether to grant IFfivileges. As discussed below, subsequent events
may still appropriatelyactorinto the Court’s discretionary inquiry intehether a litigant hag
history of abusingdFP privilegesand shoulde precludedrom proceeding IFP on that basis.

3 Gbikpi v. United StatedNo. 8:11mc-00022-T-30TGW, ECF No. 3 (M.D. Fla. Feb. 28, 2011).

4 Gbikpi v. United StatedNo. 8:14ev-01445-T23TGW, ECF No. 3 (M.D. Fla. June 23, 2014).



than on a ground enumerated in 28 U.S.C.A. § P9T6e Court does not doubt that duplicative
complaintsmayqualify as PLRA strikesvhere there is evidence that the complaints were
deemed frivolous or filed in bad faith. Here, however, defendants have put forward no such
evidence.Rather Mr. Gbikpi's duplicativeactionsappear to be the result of his pattern of
mailing a secongbro se complainto the courta few daysafter mailing the firstbeforethe court
has acted on (or even filethle first The duplicative actions thegemto beakin to procedural
errors, rather than genuine attempts to initiate multiple litigati®e®.e.g, Gbikpi v. FDA
CommissionerNo. 14ev-07156 (S.D.N.Y.)ECF No. 4 (noting “the Court’s belief that Plaintiff
may have submitted this duplicate complaint in erroBgcause Defendants have not adduced
evidence that any of theaetionsweredismis®d on grounds enumerated in 28 U.S.C. § 1915,
theydo not qualify as strikes under the PLRA.

Fourof Mr. Gbikpi’s prior actionsare stillpendingand accordingly are not strike$

Defendants filed their motion for reconsideration shortly after a comphaorte of those actions

5 Gbikpi v. IRS Comm/MNo. 8:14ev-01827-T27AEP, ECF No. 3 (M.D. Fla. July 31, 2014);
Gbikpi v. FDA Commisioner et,al:14¢v-7156-LAP ECF No. 4 (S.D.N.Y. Sept. 15, 2014).

®In one,Mr. Gbikpi informed the court that he would be moving and requested th&e no
action untilhe notified the court of his updated add®esko date, he has not done so. Even if
that action is ultimately dismissed for failure to prosecute, such a dism@sa not constitute

a strike absent additional evidence that the court also determined that theas#seolous or
malicious. See Butler v. Dep’t of Justicé92 F.3d 440, 443 (D.C. Cir. 2007) (holding that
dismissals for failure to prosecute aré RaRA strike3. In another, Mr. Gbikpi filed his
complaint in the Southern District of New York, which concluded that venue was impraper a
transferred the action to the Eastern District of North Carol@iaikpi v. FDA Commissioner et
al, 1:14€v-06565LAP, ECFNo. 3 (S.D.N.Y. Sept. 11, 2014). That action remains pending in
the Eastern District of North Carolin&bikpi v. FDA Commissioner et aECF No. 4 5:14-
03239-FL (E.D.N.C. Sept. 15, 2014). In the other two pending acMms&;bikpi has filed
amended complaintsGbikpi v. I.R.S. Commissione:14¢v-01761CEH-MAP, ECF No. 13
(M.D. Fla. Jan. 23, 20158 bikpi v. FNU Whealamn8:14€v-01447CEH-MAP, ECF No. 21

(M.D. Fla. Jan. 7, 2014).



was dismissed without prejudice and urge the Court to consider that dismisdad. a\tri
Gbikpi, howeverhas since filed an amended complaint in that cabe. law in this Circuits
clear that “Section 1915(gpplies only to final dismissdls&nd that dismissals “do not count as
strikes until an appeal has been either waived or resolvidtbinpson492 F.3d at 440.
Because these actions rempénding, they do not qualify atrikesunder the statute. In short,
as far as the Court has been able to determineGbikpi has at most one strik@he“three
strikes” provision accordinglydoes not bar him from proceeding IFP.

Even though théhreestrikes provision does not preclube. Gbikpi from proceeding
IFP, the Gurt maystill exercise its discretioto denyhim IFP privileges ifMr. Gbikpi has a
history of abusing thogarivileges, taking into account “the number, content, frequency, and
dispositiori of hisfilings. Butler, 492 F.3d at 446WhetherMr. Gbikpi’s litigation history
warrantsdenial of IFP privilegess a close call.On one hand, including this caddy,. Gbikpi
filed six substantively different lawsuitsd threeadditionalduplicative complaintdrom June to

September 201%.He thus undoubtedly engaged in an unusual amount of litigation over a short

" The question of when a dismissal becoméstrike” is currently pending before the Supreme
Court. See ColemaBey v. Tollefson733 F.3d 175 (2013gert. granted 135 S.Ct. 43 (Oct. 2,
2014). Regardless of how the Court decides that question, none of these dismissas gsalifi
“strike” because none had been dismissed at the time that Mr. Gbikpi filed his complaint in the
instant action.

8 To determine whether Mr. Gbikpi has a pattern of abusing IFP privileges, the Gourt ha
reviewed all of the PACER entries identifying Mr. Gbikpi agi, including entries for
actionsthat were filed after this onéds previously noted, Mr. Gbikpi filed eight actions before
this one, including one action that was filed in 2011 and seven that werkditedune to
September 02014. Shortly aftefiling the instant action, Mr. Gbikpi filed an identical

complaint in this court, discussed belo@bikpi v. United States Attorney Genendb. 1:14€ev-
1564 UNA (D.D.C. Sept. 15, 2014). AlthouBACERalsoidentifies Mr. Gbikpi as the plaintiff

in anoher action that was filed after this caget is the action pending in the Eastern District of
North Carolina that was transferred from the Southern District of New Yorkissisdsupraat

n.6. Gbikpi v. FDA Commissioner et aECF No. 4 5:14:t-03239-FL (E.D.N.C. Sept. 15,

2014). Thus, although PACER identifies Mr. Gbikpi as the plaintiff in eleven actions, including

5



period of time, some of which wékely wasteful ofjudicial resources On the other hand, prior

to June of 2014yir. Gbikpi filed only one lawsuit, and he has not initiated e litigation
sinceSeptember 15, 2014. A number of these lawsuits, moreover, are predicated on different
factual allegations.

This case presengn unusuallglosequestionbecausashortly after Mr.Gbikpi filed the
instant action, he filed an identical complaint with this Court, which was sepattelissed
Thequestion whether Mr. Gbikpi’'s complaint should be dismissed as duplicative or otherwise,
however s distinctfrom the question of whether he is an abusive filer whose IFP privileges
should be revoked. rObalancegven accounting for the duplicative complaints in this action, the
Court concludes that threcord does not demonstrate that filing lawsuits is a&rfgastime” for
Mr. Gbikpi or that he has “abuse[d] the IFP privileg8&utler, 482 F.3d at 44&tompare Butler
482 F.3d at 446-447 (denying IFP status to plaintiff who had tidedppeals and at least fifteen
casesall of which were FOIA actions andany of which “appear to be seeking the same
documents”)andMitchell v. Federal Bureau of Prison887 F.3d 415, 417 (D.C. Cir. 2009)
(denying IFP status to plaintiff who had filed “at least sifitg unsuccessful lawsuits and
appeals in the federal cas’), with Thompson492 F.3dat 439 (holding that litigation histories
of plaintiffs who filed six actions over nine years or three actions during @mevgsre
“substantially short’df justifying discretionary denial of IFP privilegeshccordingly, the Court

declines to exercise its discretion to withdrslw Gbikpi's IFP privileges.

this one, Mr. Gbikpi filed just ten complaints, nine of which he filed between June and
September of 2015. Taking into account Mr. Gbikpi’'s duplicative complaints, those nine
complaints amount to just six substantively distinct lawsuits

% See Gbikpi v. United States Attorney Geneal. 1:14ev-1564 UNA (D.D.C. Sept. 15, 2014).
6



Even thoughiMr. Ghikpi is entitled to proceed IFP, the Court concludes that the
complaintshould be dismissed. The PLRA provides thfa court shall dismisga] caseat any
time if the court determines théatie complaint “fails to state a claim on which reliedynbe
granted or “seeks monetary relief against a defendant who is immune from such réfgef.
U.S.C. § 1915(e)(2B). Here, Mr. Gbikpi sues the United States Attorney General and the
United States Department of Justidée alleges that he was civilly committed pursuanto
U.S.C. § 4241 and thduring his commitment he was hospitalizeé Federal Medical Center
run by the Bureau of Prisons. Mr. Gbikkprtheralleges that the Federal Medical Facilgynot
a “suitable facility"for purpose®f 18 U.S.C. § 424and that his commitmetitere violatedhe
Due Process and Equal Protection clauses of the United States Constitutioed éxpot
violent offenders, and damaged his reputation. He seeks $20,000,000 in compeiasaiuygs
from theDepartment of Justicand the Attorney General.

To the etentthatMr. Gbikpi brings suit againshe Attorney General in his official
capacityand the Department of Justitke suit iseffectively a suitagainst the United States.
See Kentucky v. Graha#73 U.S. 159, 165-66 (1985). Sovereign immunity biaisns for
money damages against the Federal Governméhée absence @ waiverthatis
“unequivocally expressed in statutory texLane v.Peng 518 U.S. 187, 192 (1996). Although
the Federal Torts Claims Aptovides a limited waiver of sovereignmunity, that waiver
extends only to actions for property loss or personal injury “caused by the negligennhgful
act or omission of any employee of the governmeninder circumstances where the United
States, if a private person, would be liabl¢h® claimant.” 28 U.S.C. § 1346The United

States has not waived its immunity for constitutionalations,see FDIC v. Meyel510 U.S.



471, 477-78 (1994), or statutory violatiosegHornbeck Offshore Transp., LLC v. U.568
F.3d 506, 508, 50@.C. Cir. 2009), like those that Mr. Gbikpi alleges h¥¥e.

Even if the complaint is liberally construed to allege a clanderBivens v. Six
Unknown Named Agent03 U.S. 388 (1971), against the Attorney General in his individual
capacity,it fails tostate a clainfior which relief can be grantedseeFed R. Civ. P. 12(b)(6). To
state aBivensclaim, aplaintiff “must at least allege that the defendant federal official was
personally involved in the illegal conductSimpkins v. D.C. Govy'tl08 F.3d 366, 369 (D.C.
Cir. 1997). Mr. Gbikpi does natllege that the Attorney Generaas personally involved in his
commitment or placement at the Federal Medical Certecordingly, his complaint must be
dismissed.

For the reasons set forth above, it is he@RDEREDthat theDefendants’ Motion for
Reconsideration of the Order Granting Plaintiff's Motion for Leave to Prdceedrma
Pauperis Dkt. 10,is DENIED, andit is further ORDERED that theomplaintis DISMISSED
Defendants’ Motion for Extension of Time, Dkt. 11, is DENIED as moot.

It is SO ORDERED.

/s/ Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date: March 32015

10 Although theFederal Goverment has waived its sovereign immunity with respect to many
suits against agencies and officials for “relief other than money darhageS U.S.C.§ 702,
that waiver of sovereign immunity does not extend to this case because Mr. Géikgoosby
monetay relief.



