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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INDEPENDENCE INSTITUTE
Plaintiff,

V. Civil Action No. 14-150Q CKK)

FEDERAL ELECTION COMMISSION

Defendant.

MEMORANDUM OPINION
(October6, 2014)

Plaintiff Independence Instituta Colorado non-profit organization, brought this action
agairst Defendantederal Election CommissidhFEC’), seeking declaratory and injunctive
relief declaringhatthe disclosure provisions of the Bipartisan Campaign Reform Act of 2002
(“BCRA") areunmnstitutionalas applied to a specifradioadvertisement th&laintiff plars to
run before the November 4, 201dderalelections Presently before the Cowate Plaintiffs
[3] Application for a Three Judge Court aRtiintiff's [5] Motion for Preliminary Injunctionin
the interest of expediting the resolution of this agttbe parties agreed that the Court would
rule on the merits of the Complaint as opposed to the preliminary injunction. Upon cormiderati

of the pleadings the relevant lgal authorities, and the record as a whole, the CJENIES

! Compl., ECF No. [1] (“Compl.”); Pl.’s Application for a Three Judge Court and Mem. in
Support, ECF No. [3] (“Pl.’s App.”); Pl.’s Mot. for Prelim. Inj. and Mem. in Support, ECF
No. [5] (“Pl.’s Mot.”); Joint Stipulation of the Parties and Order of the Court as t8¢bpe of
Pl.’s Allegations and Claims, ECF No. [13] (“Joint Stip.”); Def. Federattitida Comm’n’s
Opp’n to Pl.’s Application for a TleeJudge Court, ECF No. [16] (“Def.’s 3-Judge Opp’'n”);
Plaintiff's Reply Mem. on Application for a Three Judge Court, ECF No. [17] (“B{Jsdge
Reply”); Def. Federal Election Comm’n’s Mem. of Law in Opp’n to Pl.’s Mot.Reelim. In;.,
ECF No. [19] (“Def.’s Opp’n”); Brief Amici Curiaeof Campaign Legal Center, Democracy 21
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Plaintiff’'s motiors. Plaintiff's claims are foreclosed by clddnited StateSupreme Court
precedentprincipally byCitizens United v. Feztal ElectionCommssion 558 U.S. 310 (2010).
See idat 366-71. Having considered the merits of this dispute, the Cours #d@GMENT for

DefendantAccordingly, this action is DISMISSED in its entirety.

I. BACKGROUND

A. Factual and Procedural Background

Independence Institutes a nonprofit corporatiorhat “conducts research and educates
the public on various aspects of public policy—including taxation, education policy, health ca
and justice policy.” Compl. 1 Zndependence Instituf@dans to produce a radio advertisement
that will ask the current hited Statesenators from Colorado, Mark Udall and Michael Bennet,

to support the Justice Safety Valve Adtl. 113, 31, 32. Senator Udall is up for reelection on

and Public Citizen, Inc. in Support of Def. and in Opp’n to Pl.’s Mot. for Prelim. Inj., ECF No.
[21] (“AmiciBr.”); and Pl.’s Reply, ECF No. [22] (“Pl.’s Reply”).

In an exercise ot$ discretion, the Court finds that holding oral argument in this action would
not be of assistance in rendering a decissaelL CvR 7(f). Moreover, holding a hearing would
not be consistent with the Court’'s commitment to expediting these proceediryig of the
timing of the upcoming elections.

2 Theverbatimtext of the proposed radio advertisement is as follows:
Let the punishment fit the crime.
But for many federal crimes, that’s no longer true.

Unfair laws tie the hands of judges, with huge increases in prison costs that velppdri
the debt.

And for what purpose?
Studies show that these laws don’t cut crime.

In fact, the soaring costs from these laws make it harder to prosecutekng violent
felons.

Fortunately, there is a bipartisan bill to help fix the probletime-Justice Safety Valve
Act, bill number S. 619.



November 4, 2014d. 1131, 41. Plaintiff agrees that its planned advertisement rBERN's
definition of an €lectioneering communicatiband thatthereforethe statute requires it to
disclose contributordd. 1 4; PI's Mot. at 4. However, Plaintiff claims that the disclosure
requirement is overbroad as applied to the radio advewtisethat iplans to run. Compl.
11114, 129. In particulaRlaintiff argues thathe disclosure requirements of BCRAction201
areoverbroad as applied because ddgertisemenis genuine issue advocacy rather than express
advocacy or the functional equivalent ther&#ePl.’s Mot. at 17, 22-23Plaintiff also
emphasizethatthe Independence Institugeorganized pursuant section501(c)(3) of the
Internal Revenue Code and that the content catlvertisemenis not pejorative towards
Senator Udallld. at 18 23 As discussed below?laintiff’'s arguments are unavailing.
Plaintiff brought this action seeking declaratory and injunatief with respect to the
advertisemenit plans to run. Plaintiff seeks to have the merits adjudicatedhrgajudge
court. Plaintiff also filed a motion for preliminary injunction because the 60aitagow before
the November election, during which BCRA'’s requirements apply, had already.dedhe
interest of expediting the resolution of the case, the parties agreed to coedwiefatg on the
preliminary injunction with briefing on the merjtelyinginitially on Plaintiff's merits

argumentsvith respect tahe preliminaryinjunction. Joint Stip. at 1-Z he parties further

It would allow judges to keep the public safe, provide rehabilitation, and deter others
from committing crimes.

Call Senators Michael Bennet and Mark Udall at-2@2-3121. Tell them to support
S.619, the Justice Safety Valve Act.

Tell them it's time to let the punishment fit the crime.

Paid for by Independence Institute, 12I dot org. Not authorized by any candidate
candidate’s committee. Independence Institute is responsiitteefeontent of this
advertising.

Compl. 1 35.



agreed*in light of Plaintff Independence Institute’s agreement not to supplement its Motion for
Preliminary Injunction (Docket No. 5) with supplemental substantive briefingidemce, for

the Court to consider Plaintiff’'s Motion for Preliminary Injunction as a Motion ton®ay
Judgment and to follow theibfing schedule’previously set by the Court with respect to the
preliminary injunctionld. The parties also stipulated that “this case presents-appdied

challenge to 52 U.S.C. § 30104(f)(1)-(2) based upon the corftdme tndependence Institute’s
intended communication, and not the possibility that its donors will be subject to threats,

harassment, or reprisaldd. at 1.

B. Legal Background
1. Statutory Framework

The Bipartisan Campaign Reform Act of 2002, 116 Stat. 81, amended the Federal
Election Campaign Act of 1971 (“FECA”), as well as other statutory provisMoSonnell v.
Fed. Election Comm)rb40 U.S. 93, 114 (2003)yerruled on other grounds by Citizedsited,
558 U.S. at 310. In addition to otheiquirementsBCRA mandategertain disclosures
pertaining to “electioneering communicatidnSeeCitizens United558 U.S. at 366. “An
electioneering communication is defined as ‘any broadcast, cable, lotesabenmunication’
that ‘refers to a clearly identified candidate for Federal office’ and is maten80 days of a
primary or 60 days of a general electidrid. at 321 (quoting 2 U.S.C.484(f)(3)(A), now
codified at 52 U.S.C. § 301%3)(A)).

Pusuant to BCRAsection201, “any person who spends more than $10,000 on

electioneering communications within a calendar yeastfile a disclosure statement with the

% The definition is further specified by regulati®ee Citizens Unite®58 U.S. at 321. Plaintiff
does not dispute that the advertisement at issue satisfies the statutoryudatdmegriteriaSee
Pl.’s Mot. at 3-4.



FEC”“1d. at 366. That statement must identify the person making the expenditurenthent
of the expenditure, the election to which the communication was directed, and the names of
certain contributors.Id. The reporting of contributions is limited to “contributors who
contributed an aggregate amount of $1,000 or mb82'U.S.C. § 30104(f)(2)(E), (F). In
McConnel| the Supreme Court upheddction201’s disclosure provisions against a facial
challengeSee540 U.S. at 197. But the Supreme Court did not “foreclose possible future
challenges to particular applications of thequirement.’ld. at 199 In Citizens Unitedin an as
applied challenge, theupreme Court upheld the section 2idclosure requirement “as applied
to the ads for the movidjllary] and to the movie itself.” 558 U.S. at 367.

In addition,BCRA section203 originally prohibited corporations and unions from
spending general treasury funds to finance electioneering communicasarefjned in the
Act.® McConnel)] 540 U.S. at 204. After having upheld this provision against a facial challenge
in McConnel] seeid. at 209, the Supreme Court invalidatedexpenditure prohibitioas
related to corporations and uniongditizens Unitedsee558 U.S. at 318-19. Even though
section 203s not at issue in this litigation, it provides the context for the leagé¢hat resolves

this dispute.

* For the purposes of BCRA section 201, “persons” includes corporations and labor unions,
including nonprofit corporations like PlaintiffeeMcConnel] 540 U.S. at 194-95.

® For funds paid out of a segregated bank account, only contributors to that account must be
disclosed. 52 U.S.C. 8§ 30104(f)(2)(E). For other funds, disclosures are required only for
“contributors who contributed . . . to the person making the disburséner§.30104(f)(2)(F).
Although the parties dispute the ramifications of this distinction, the Court need nessaddr
further because it is immaterial to the resolution of this action.

® “Section 203 of BCRA amends FECA § 316(b)(2) to extend this rule [prohibiting the spending
of general treasury funds], which previously applied only to express advocacy, to all
‘electioneering communications.’'McConnel| 540 U.S. at 204.



2. Three-Judge Court

Pursuant tBCRA section403(a)(3) “any action [] brought for declaratory or injunctive
relief to challenge the constitutionality of any provision of [the] Actshall be heard by a3
judge courf’ in accordance with 28 U.S.C. § 2284. 52 U.S.C. 30110 mbwstatute leaves the
district judge with “the vexing initial determination of whether an action is reqtored heard
and determined by a three-judge coufginberg v. Federal Deposit Ins. Corp22 F.2d 1335,
1338 (D.C. Cir. 1975) (construing 28 U.S.C. § 2284). “A single district judge need not request
that a thregudge court be convened if a case raises no substantial claim or justiciable
controversy. . . Constitutional claims may begarded as insubstantial if they are ‘obviously
without merit,” or if their ‘unsoundness so clearly results from the previousatecisf (the
Supreme Court) as to foreclose the subject and leave no room for the inference thatithre ques
sought to be raised can be the subject of controversy.'at 133839 (citations omitted)See
Schonberg v. Fed. Election Comm#92 F. Supp. 2d 14, 17 (D.D.C. 2011) (applying the D.C.
Circuit’s interpretation of section 2284 Heinbergto BCRA § 403(a)). The Court concludes that
Plaintiff's challenge is “clearly foreclosed by Supreme Court precédeuter v. Fed. Election
Comm’n --- F. Supp. 2d ---, Nos. 1dv-837, 14ev-853, 2014 WL 4076053, at * 1 (D.D.C. Aug. 19,
2014). Accordingly, based on the reasoning and conclusions stated in this opinion, the Court denies

theapplicationfor a three-judge court and resolves the merits of this dispute today.

II. DISCUSSION

This disputecanbe distilled tathe application of the Supreme Couxtlear instructions
in Citizens Unitedin no uncertain terms, the Supreme Court rejetttedttempt to limit
BCRA'’s disclosure requirements to express advocacy and its functional equiSekb58 U.S.
at 369. Plaintiffin this case seeks the same relief that has alreadyftiexlosedy Citizens

United Plaintiff's effortsto distinguish this challenge from that@itizens Unitedare futile.

6



Moreover, t is clear thathe additional precedent that Plaintiff attempts to enlist provides no

more assistance to it than dg&sizens UnitedAccordingly,Plainiff's argumentdack merit

A. Citizens United

In Citizens Unitedin a section that eight justices joinélde Supreme Court concluded
that there was noonstitutional defect in applying the disclosure requiremenBCeA
section201 tospecific electioneering communicatiotingt were neither express advocacy nor
the functional equivalerthereof’ Citizens United558 U.S. at 367-69.He Suprem€ourt used
clearlanguagewithout any explicit or implicit costraints

As a fnal point, Citizens United claims that, in any event, the disclosure

requirements in 8 201 must be confined to speech that is the functional equivalent

of express advocacy. The principal opinionfederalElectionCommssionv.

Wisconsin Right to Lifénc., 551 U.S. 449 (2007),] limited 2 U.S.C. § 441b’s

restrictions onndependent expenditurés express advocacy and its functional

equivalent. Citizens United seeks to import a similar distinction into BCRA'’s
disclosure requirement§Ve reject this coention.

Id. at 36869 (citation omitted{emphasis addedDespite thisinambiguous language, Plaintiff
attempts targue thaCitizens Unitedloes not determine the outcome of this cB&antiff first
argues that this language was dicta and therefdreinmding on this Court. Plaintifiext argues
that, even if this language is binding, it does not govern the outcome ofi#ttisngebecause
Citizens Unitedvas an as-applied challenge addressmaterially different factsSpecifically,
Plaintiff offers what amoustto three distinctiong(j) that it is a 501(c)(3) organization while
Citizens United is a 501(c)(4) organizatidii);, that itsadvertisemenis not the functional

equivalent of express advocashile the ads irCitizens Unitedin Plaintiff's estimationwere

"« [A] court should find that [a communication] is the functional equivaleexpfess

advocacy only if [it] is susceptible of no reasonable interpretation other than pgeah @ vote
for or against a specific candidaté Citizens United558 U.S. at 324-32%j¢oting Fed.
Election Comm’n v. Wisconsin Right to Life, |ri&k51 U.S. 559, 469-70 (2007)) (alterations in
original).



the equivalent of express advocaagnd(iii) that its advertisemenhas no positive or negjve
references to a candidatdnile theadvertisemenin Citizens Unitedeferred to a candidate
pejoratively. None of these distinatis have the effect Plaintiff desiresdCitizens Unitedbtill

governs this matteiThe Court addresses these arguments in turn.

1. Citizens United as Binding Precedent

With respect to the argumethiat Citizens Unitetd discussion of disclosures is not
binding, Plaintiff relies heavily on one opinion from the Seventh Circuit Court of Agppeal
Wisconsin Right to Lifdnc. v. Barland 751 F.3d 804 (7th Cir. 2014¥hich states that Citizen
Uniteds discussion of disclases was dictd.SeePl. Mot. at 15; PI. 3udge Reply at-3 (citing
Barland, 751 F.3d at 836)n Barland, the Seventh Circugianelnotes referring to the Supreme
Court, that “the Court declined to apply the expradgecacy limitation to the federalsdlosure
and disclaimer requirements for electioneering communications” and conthaté&g]his was
dicta.” 751 F.3d at 836.

But in the same opinion, the Seventh Cirgaihelultimately concludes that the
discussion of disclosures €itizens Uniteds binding with respect to BCRA section 201.
Immediately aftethe statemerthat the relevant portion @itizens Unitedvas dicta, the court
in Barlandstateghat “theSupreme Court’s dicta must be respected, and on the strength of this
part of Citizens Unitedwe said in Center for Individual FreedomMViadiganthat the
‘distinction between express advocacy and issue discussion does not apply in the disclosure
context.”” Id. (quotingCenter for Individual Freedom v. Madiga®97 F.3d 464, 484 (7thiC

2012)). Notwithstandings comment regarding dictéhe Seventh Circufianel agrees thas a

8 Plaintiff appears to have abandoned this argument in its Reply, focusing instéaivorgs
thatCitizens Uniteds “distinct” from the facts of this case. Pl.’s Reply as&¢ id at 917.
Nonethelessthis opinion addresses both arguments for the sake of completeness.



result of the Supreme Court’s discussion of disclosur&stirens Unitedthe expressadvocacy
limitation does not apply to the disclosure system estadsdi by BCRA. See id

Moreover,Barlands categorization of thdiscussion of disclosures @itizens Unitechs
dictais basedupon a misunderstanding. Tleategorizationeliesonthe Seventh Circuit panel’s
finding that the {Supreme] Court had already concluded thdlary and theadspromoting it
were the equivalent of express advocaty.’(emphasis added}ut this statement is not
supported by the Supreme Court’s own langusgjerelates to theHillary advertisements
Although theCitizens UnitedCourt had determined thiillary: The Moviewas“equivalent to
express advocacyCitizens United558 U.S. at 325, the Court had made no such determination
with respect to thélillary advertisementdlaintiff does not even attempt to indicate where in

Citizens Unitedhe Supreme€ourt held that thadvertisementwere the functionakquivalent of

% After opining thatCitizen Uniteds discussion of disclosures was dicta, the Seventh Circuit
panelcontrasted the disclosure regime in BCRA section 201 with the state disdokaree
that it was consideringp Barland

This aspect o€itizens Unitednust be understood in proper context. The Csurt’
language relaxing the expresgdvocacy limitation applies only to the specifics of
the disclosure requirement at issue there. The Court was addressing the,onetime
eventdriven disclosure rule for federal electioneering communications, a far more
modest disclosure requirement than the comprehensive, continuous reporting
regime imposed on federal PACs, or even the less burdensome disalbsdoe r
independent expenditures. When the Court said that ‘disclosure is a less restrictive
alternative to more comprehensive regulations of spe€dizens United558

U.S. at 369, it was talking about the disclosure requirement for electioneering
comrmunications. In that specific context, the Court declined to apply the express-
advocacy limiting principle. But nothing @itizens Unitedsuggests that the

Court was tossing out the expresbrocacy limitation for all disclosure systems,

no matter how bughsome.

Barland 751 F.3d at 836 (citations omitted). Accordinghge Seventh Circuit agrees that the
“expressadvocacy limitatiohdoes not apply to the disclosure provisions challenged in this
action.



express advocacy.SeePl.’s Reply at 10. Given that the Supreme Court did not determine that
theHillary advertisementwere the equivalent of express advocacy, its refusal to import the
express advocacy limitation to the disclosure context was not dicta but a holding—ag Huddlin
ultimatelyencompasses the facts in this case.

Indeed, numerousther Circuitcourts beyond the Seventh Circh#tve determined that
Citizers Uniteds languagdorecloses the suggestion that disclosure requirements must be
limited to express advocacy and its functional equivateee, e.gNat’l Org. for Marriage v.

McKee 649 F.3d 34, 54-55 (1st Cir. 2011) (“We find it reasonably clear, in ligBitakens

United, that the distinction between issue discussion and express advocacy has no plate in Fir
Amendment review of these sorts of disclosure-oriented lavsront Right to Life Comm.,

Inc. v. Sorrel] 758 F.3d 118, 132 (2d Cir. 2014jtizens Unitedemoved any lingering
uncertainty concerning the reach of constitutional limitations in this comeRitizens United

the Supreme Court expressly rejectesl ‘lontention that the disclosure requirements must be
limited to speech that is the functional equivalent of express advocacy,” becalssudesis a

less restrictive strategy for deterring corruption and informing théoesge.” (quotingCitizens
United 558 U.S. at 369) (citation and footnotes omifeluman Life of Wash. Inc. v.

Brumsickle 624 F.3d 990, 1016 (9th Cir. 2010) (“Given the Court’s analy<itirens United
andits holdingthat the government may impose disclosure requirements on speech, the position
that disclosure requirements cannot constitutionally reach issue advocaaypparteble.”)

(emphasis addedBy contrastPlaintiff can point to no Court of Appealecision that has

19 Even in the face of the assertions by Defendathtbgramici that the Supreme Court opinion
does not support such a conclusion, Plaintiff simply relies on the fact that the Seveuit Ci
panel had erroneously conflated the movie and the advertisements in its aBakRiss Reply
at 10 (quoting@arland 751 F.3d at 823). This Court cannot rely on a decision in the Seventh
Circuit when the Supreme Court’s own language contradicts the conclusion.

10



reached @ontrary conclusionincluding the Seventh Circuit. Therefore the Supreme Court’s
conclusion inCitizens Unitedvith respect to disclosures under BCBéction201is binding

precedent.

2. Tax Status Is Immaterial

Independence Instituteextargues that its status asectiorb01(c)(3) organization
under the Internal Revenue Coddierea<itizens United i| sectiorb01(c)(4)organization
requires a different resuitom Citizens UnitedBut this isadistinction without a difference.
Most importantly, nothing il€itizens Uniieds discussion of disclosured contributionscabins
the Supreme Court’s holding to certain types of organizatigesCitizens Unitecb58 U.S. at
367-70. Insofar as Plaintiff argues that the election disclosure requireonghitsto be different
for section 501(c)(3) organizations and section 501(c)(4) organizations because the tax code
differentiates among them with respect to disclosures, this argument hassndlbaler type of
nonprofit organization is obligated by federal tax law to disclose donor inform&ee@6
U.S.C. § 6104(d)(3)(A)Amici Br. at 22-23.

Plaintiff alsopoints tothe SupremeCourts statementhat “Citizens United has been
disclosing its donors for years” while the Independence Institute has netviet.’ at 18.
However, the purpose of the Supreme Cowtdementvas only to note thakitizens United
had “identified no instance of harassment or retaliation” in its years ¢dsiisg donors, thus
defeating the argument that it could not be mandated to disclose becauseasionable

probability that the group’s members would face threats, harassment, orlsaptiegr names

1 plaintiff attempts to show that the cases from other circuits on which Defeetiastare
distinguishake from the facts in this aspplied challengeSeePl.’s Reply at 13-15. But,ufting
asidethe merits of Plaintiff’'s attempt to distinguish these caBksntiff does not address the
fact that these opinions treat the Supreme Court’s clear concluglorespect to disclosures as
binding.

11



were disclosed.Citizens United558 U.S. at 370 (citinjicConnel] 540 U.S. at 198However,
such a probability is not an issue in this action becaugeatties have stipulated to that effect.
Joint Stip. atl. Accordinglythe SupremeCourt’s statement that Citizens United had been
disclosing donors for years does not suggest a different outcortie fimdependendastitute
Ultimately, Plaintiff's effort todrawa line between different types of nonprofit
organizations is not supported &y citation toauthority that such a distinction would be
required by the First Amendment. There is no reason to concludéitizans Unitets clear
refusal to import the express advocacy-issue advocacy distinction into theudscdostext

should be limited to advocacy by certain types of nonprofit organizafions.

3. Categorization of Advertisements as kKpressAdvocacyor IssueAdvocacyls
Immaterial

Plaintiff next argues thatCitizens Uniteds distinct because it contemplated
advertisements which could be fairly characterized as the functional equivibéxpress
advocacy.” Pl.’s Reply at &ven aside from the merits of this characterizatibthe
advertisement il€itizens Unitedthis argument cannot prevail. When conside@itgzens
United’sadvertisemenighe Supreme Couréfused to draw a line between express advocacy
and issue advocacy in the BCRA disclosure contixizens United558 U.S. at 36&9. In

plain language, the Supreme Casteatedthat whether an electioneering communication is

12 plaintiff is correct thathe Federal Election Commission had promulgated a regulation in 2003
that exempted 501(c)(3) organizations frifradisclosure requiremenis section201.Shays v.

Fed. Election Comm)337 F. Supp. 2d 28, 38, 125 (D.D.C. 20@4fd 414 F.3d 76 (D.C. Cir.
2005). Plaintiff is also correct that this regulation failed review pursuangé tAdministrative
Procedure Act because the agency “failed to conduct a ‘reasoned aridgsisgired. Id. at

127. Butthe Court’s conclusion irshaysdoes not support the assumption @dizens Unitets
holding was implicitly limited to certain types of organizatioBse idat 128 (finding fault with

the FEC'’s failure to consider potential prabkethat might emerge by effectively delegating the
enforcement of election law to the IRSgpe also AmidBr. at 11-13.

12



express advocacy or issue advocacy doedeterminevhether BCRA's disclosure requirement
can be lawfully appliedAccordingly, even if it were clear that thevertisements Citizens
Unitedwere express advocacy atfé onean this case werissue advocacyhe Supreme Court’s
holding inCitizens Unitedvould nonetheless resolve this disptite.

In an attempt t@ounterDefendant’s argument thtite advertisements at issueditizens
Unitedwerenot, in fact, express advoca@laintiff adopts another approadplaintiff looks to
Citizens Unitets reference to thelillary advertisementas advocating a commercial
transactionin other wordsvatchingHillary: The Movie Pl.’s Reply at 11-12Plaintiff argues
that, if anything, this reference suggests thatiiflary advertisementdeserved the reduced
First Amendmenprotectionsaffordedcommercial speeclseed. This reference cannot be
excisedfrom its context. Responding to an argument traatihformational interest” did not
apply to theHillary advertisementghe Supreme Court concluded: “Even if the ads only pertain
to a commercial transaction, the public has an interest in knowing who is speaking about a
candidate shortly before an election. Because the informational intemestigkufficient to
justify application of § 201 to these ads, it is not necessary to consider the Government’s other
asserted interestsCitizens United558 U.S. at 369. In other words, even though the
advertisemenéncourages someonewatchthe movie rather than vote for a candidate, the
public interest still supports disclosure of “who is speaking about a candidate’skense does

this language imply that the Supreme Calatierminedhat this speech deserved otlig lesser

13 Moreover, the Court doubtkat the advertisements @itizens Uniteccouldsatisfy the strict
standard for being considered the functional equivalent of express adv®eadyitizens United
558 U.S. at 324-25 [A] court should find that [a communication] is the functional equivalent of
express advocacy only if [it] is susceptible of no reasonable interpretatiortahes an appé

to vote for or against a specific candidate.” (quottieg. Election Comm’n v. Wisconsin Right to
Life, Inc, 551 U.S. 449, 469-70 (200{plterations in origina))

13



First Amendmenprotectionsof commercial speech, “that is, expliesselated solely to the
economic interests of the speaker and its audie@ant. Hudson Gas & Elec. Corp. v. Pub.
Serv. Comm’n of New Yqr#47 U.S. 557, 561 (1980n any event, with respect to Plaintiff’s
attempt to distinguish isdvertisemenfrom that of CitizendJnited, the reference to a
commercial transactiotioes notlterthe Supreme Court'slearconclusion whether speech is
express advocacy or issue advocacy does not affect the lawful applicatB@REf's

disclosureequirements.

4. "Pejorative” T oneof the Hillary Advertisementsls Immaterial

Plaintiff next argues thatitizens Unitets clear conclusion with respect to BCRA's
disclosure requirementsight to be limited tadvertisementike the ones beforthe Supreme
Court in that case, which spoke “pejoratively” about a candidategr tharfgenuine issue
speech,” a®laintiff characterizegs proposed adSeePl.’s Reply atl4, 15-16. The Court does
not disagree that thdillary advertisementsould be considerettitical of thencandidate
Hillary Clinton, while theadvertisemenin this actionon its face says nothing positive or
negative aboua candidate for Federal officBut this is a distinction witbut a difference.
NotwithstandingCitizen Uniteds two references to the advertisements as pejorating
languagen Citizens Unitedloes not suggest that the pejorative nature chdvertisements
any waywas important téhe conclusion with respect to disclosures. The disclosures hadding
neitherexplicitly nor implicitly limited to certain types of advertisemer@seCitizens United

558 U.Sat 3@-69(“Citizens United seeks to import a similar distinction into the BCRA'’s

14



disclosure requirements. We reject this contentioBXamining the twoeferences in context
confirms that the disclosure discussion is not limited by those refer&nces.

In introducing the factual backgrounfithe casetheSupremeCourt,within the first
pages of the opiniomlescribs the advertisements: “Each ad includeshart (and, in our view,
pejorative) statement about Senator Clinton, followed by the name of the movieanduie’s
Website addressld. at 320. This reference is separated from the discussion of the disclosure
requirements by approximately 47 pagéshe United States Reports, and nothing in either
portion of the opinion suggests that the former reference is imported into theikttession.
Moreover, the parenthetical phrasing of that reference suggests an agsdéhatita core
element of th&Supreme Court’s legal analysis.

When theSupremeCourt turngo its analysis of the disclosure and disclaimer
requirementsit descrilestheadvertisemestfactuallyonce again“The ads fall within BCRA'’s
definition of an ‘electioneering communication’: They referred to then-8edinton by name
shortly before a primary and contained pejorative references to her cantidaat 368.In
fact, he quoted language pertains to the discussion of B&#Aon311’s disclaimer
requirements, natection201’s disclosure requirements. Even though the discussions of section
311 and section 2(dre located in theery same section of the opinion, the text of the opinion
does not even hirthat theSupremeCourt meant to limit theisclosures holding bthe adjective
“pejorative”

Moreover,Plaintiff's claim that “Justice Kennedy use[d] the word ‘pejorative’ in every

instance in which the Court discusses the adsliltary: The Movie” Pl.’s Reply at 15, does not

1 Notwithstanding Plaintiff’s assertion to the contragePl.’s Mot. at 16, thes&vo references
alsodo not suggest that tl@&tizens UnitedCourt considered thidillary ads to be the functional
equivalent of express advocacy.

15



withstand scrutiny. Variations on the word “advertisement” show up in Justice Anthony
Kennedy'’s opinion well over twenty times. Orthe two times discussed in this sectawes he
use the word pejorative. In sum, while tHdlary advertisementmay very well have been
pejorative in a way that Plaintiffadvertisemenis not, there is nothing i€itizens United
limiting the disclosures holding &ectioneering communications that are pejorative (or

alternatively,complimertary) on their face

B. Alternative precedent

Arguing thatCitizens Uniteddoes not determine the outcome of this case, Plaialiéfs
on alternativeSupreme Court precedentasserthat the application of BCRAection201’s
disclosure requirements to daslvertisemenis unconstitutionalln particular, Plaintiffcitesto
Buckley v. Valeod24 U.S. 1 (1976), arfeederalElectionComnissionv. Wisconsin Right to
Life, Inc. (“WRTL I'), 551 U.S. 449 (2007), both decided prioGitizens Unitedto argue that
section201’s disclosure requirements may be appl@mtsttutionallyonly to communications
that contain express advocacy, or its functional equivdlefdct,those casedo not indicate
that resultBecauseCitizens Unitedloes foreclee Plaintiff's claim, the other cases Plaintiff cites
are at best background. Even ewamining thenmeinforces the conclusiahat theydo not

suggest a different outcome frdditizens United

1. Buckleyv. Valeo
Plaintiff primarily relies onBuckleyv. Valeq 424 U.S. 1 (1976)which resolved a facial

challenge to the Federal Election Campaign(A€ECA”), to argue that, in the absence of
Citizens UnitedBuckleys distinctionbetween express advocacy and issue advocacy resurfaces
in the context of the disclosure requirements of B&GRR&tion201.SeePl.’s Mot. at 10.

However, that dichotomgmergednly as part of taBuckleyCourts analysis of particular
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statute, FECABCRA's predecessarjhat is distinguishable from BCRA&urthermorethe state
interests in favor of disclosutkat werehighlighted inBuckley in fact, support the disclosure
requirements challenged in this case.

In upholdingBCRA's disclosure requirements against a facial challényisConnell
explains why Plaintiff's reliace onBuckleyis unavailing.See540 U.S. at 196=irst, contrary to
Plaintiff's contentionBuckleyactually supports BCRA's disclosure requirements. The
McConnellCourt emphasized that

the important state interests that promptedBihekleyCourt to uphold FECA'’s

disclosure requirements—providing the electorate with information, deterring

actual corruption and avoiding any appearance thereof, and gathering the data
necessary to enforce more substantive electioneering restret@uupdy in full to

BCRA. Accordingly,Buckleyamply supports application of FECA 8§ 304’s
disclosure requirements to thatire rangeof ‘electioneering communications.’ ”

Id. (emphasis addedJ his language prevents Plaintiff from wieldiBgckleyas a sword against
BCRA'’s disclosure requirementglcConnells status as a facial challenge is not to the contrary:
the Supreme Court’s understanding of the relevant case law, on which it relied in uphloéding t
statue against that facial challenge, is unambiguous and directly consrathicttiff's argument.

SecondMcConnellexplainsthatBuckleydid not introduce a division betweerpress
advocacy angssue advocacy as a constitutional matePlaintiff suggests:

[A] plain reading ofBuckleymakes clear that the express advocacy limitation, in

both the expenditure and the disclosure contexts, was the product of statutory

interpretation rather than a constitutional command. In narrowly redueng t
FECA provisions irBuckleyto avoid problems of vagueness and overbreadth, we

15 McConnellforthrightly “rejected the notion that the First Amendment requires Contgress
treat secalled issue advocacy differently from express advocadydt 194. The Court need not
determine the effective scope of this language—giverMic&onnellrejected a facial challenge
but did “not foreclose possible future challenges to particular applications oétuatement”™—
becaus€itizens Uniteccame to the same conclusion in arapplied challenge that
encompasses the action before the Court MeConnell 540 U.S. at 199.
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nowhere suggested that a statute that was neither vague nor overbroad would be
required to toe the same express advocacy line.

Id. at 191-92Buckleys division between express advocacy and issue advocacy emerged from
the SupremeCourt’s reading of a particular statute—one notably different from BCRA—in order
to avoid constitutional defects withe statuteMcConnellfurtherexplains how th&uckley

Court derived the express advocacy test and applied it to the FECA disslosguiremenst
demonstrating that the Supreme Court did not fastmenestas ageneral constitutionalle:

In Buckley we began by examining thel8 U.S.C. $08(e)(1) (1970 ed., Supp.

IV), which restricted expendituresrelative to a clearlydentified candidate,”

and we found that the phrasé&élative to’” was impermissibly vague. We
concluded that the vagueness deficiencies could “be avoided only by reading

8 608(e)(1) as limited to communications that include explicit words of advocacy
of election or defeat of a candidate.” We provided examples of words of express
advocacy, such as “ ‘vote for,’ ‘elect,” ‘support,’..‘defeat,” [and] ‘reject,”, and
those examples eventually gave rise to what is now known as the “magic words”
requirement.

We then considered FECA's disclosure provisions, . . ., which defined

“ ‘expenditur[e]’ " to include the use of money or other assets “ ‘for the purpose

of .. . influencing™ a federal election. Finding that the “ambiguity of this phrase”
posed “constitutional problems,” we noted our “obligation to construe the statute,
if that can be done consistent with the legislature’s purpose, to avoid the shoals of
vagueness.” “To insure that the reach” of the disclosure requirement was “not
impermissibly lboad, we construe[d] ‘expenditure’ for purposes of that section in
the same way we construed the terms 60§(e)—to reach only funds used for
communications that expressly advocate the election or defeat of a clearly
identified candidate.”

McConnell 540 U.S. at 190-91 (quotirBuckley 424 U.S. at 40-44, 77-78, 80) (citations
omitted) (alterations in originalX.he lineBuckleydrew emerged from the particular statute the
SupremeCourt was considering—a statute that suffered from serious vagueness pyoinliédcas
BCRA—not from a general constitutional command

Plaintiff cites the caveat iMcConnells conclusion that the express advocacy line was
the product of statutory constructiege id at 192 (“[W]e nowhere suggested that a statute that
was neithevague nor overbroad would be required to toe the same express advocacy line”), to
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argue that this is such a case that would require the statutory constructoms the same
express advocacy line.” Pl.’s Reply a8 AVhile Plaintiff doesnot claimtha BCRA preserdthe
vagueness problems addressed with respect to F&@Al. at 6 Plaintiff assers that BCRA's
disclosure requirements are overbraadjuing that thi®pens the door timportingBuckleys
statutory constructioto the section 201 disclosure requiremeiatsat 7. However,jmplicit in
the caveat to which Plaintiff cites is that BCRA is not sughgue or overbroastatute See
McConnell 551 U.S. at 1982. IndeedMcConnellresolved the overbreadth question with
regard to BCRA&ction201 over ten years agbee540 U.S. at 190-94f. WRTL 1] 551 U.S. at
476 n.8 (“[Ijn deciding this as-applied challenge, we have no occasion to MeGinnells
conclusion that the statute is not facially overbroadti® €aveat on which PIdiff relies falls
away, leavin@Buckleys statutory construction inapplicable to BCRMccordingly, Plaintiff
cannot rely orBuckleyto argue that the Constitution requires limiting disclosures UBG&A
section201 to express advocacy and its functional equivalent.

In addition, Plaintiff citeBuckleyto show that disclosure requirements are subjected to
exacting scrutinySeePl.’s Reply at 2. This proposition is unremarkable, and, indeed, this is the
standard tha€itizens Unitedapplied.See Citizentnited 558 U.S. at 366-67 (quoti@uckley

424 U.S. at 64, 66) (“The Court has subjected these requirements to ‘exacting sevhtaty,

1% Insofar as Plaintiff is trying to assert that the disclosure requirsnaea “overbroad” as
applied to its advertisement, Compl. § 129, as opposed to merely unconstitutional in these
particular circumstances, Plaintiff is conflatingagsplied challenges and facial challenges.
Overbreadth, aBlcConnelluses it, is fundamentally a facial clai8ee New York v. Ferhet58
U.S. 747, 769 (1982) (“The scope of the First Amendment overbreadth doctrine, like most
exceptions to established peiples, must be carefully tied to the circumstances in which facial
invalidation of a statute is truly warranted.Qsborne v. Ohip495 U.S. 103, 112 (1990Y\]e
have repeatedly emphasized that where a statute regulates expressive conduct tifdlseop
statute does not render it unconstitutional unless its overbreadth is not only ‘real, tartglbs
as well, judged in relation to the statute's plainly legitimate sw8eiwin Chemerinsky,
Constitutional Law: Principles and Policiés11.2.2. (4th ed. 2011).
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requires a ‘substantial relation’ between the disclosure requirement arfiae'stly important’
governmental ird@rest.”) see also idat 369. Accordingly, applying this unremarkable
proposition yield the same outcome as@itizens UnitedBCRA section 201’s disclosure
requirements satisfy the requirements of exacting scrutiny.

In sum,Buckleydoes not support thresult that Plaintiff seeks. Firghe statenterests
discussed bBuckleysupporting disclosures in the context of FECA also support disclosures in
the context of BCRA. SeconBuckleys introduction of the express advocacy test was limited to
the predecessor statute before the Sup@met at the tire. And, third, whileBuckleydoes
stand for the requirement that exacting scrutimyst be applied to disclosure requirements,
Citizens Unitedapplied exactly that standardvith aresultthat contradicts wha&laintiff is

seeking in this casg.

2. Federal Election Commission v. Wisconsin Right to Life, Inc. (WRTL 1)

Four years afteMcConnel| the Supreme Court considered an as-applied challenge to
BCRA section203, whichbarredcorporationgrom expenditures on electioneering
communications, iIWRTL IL 551 U.S. at 455-5@.he Suprem€ourt concludedhat “the
interests held to justify restricting corporate campaign speech or itohelcequivalent do not
justify restricting issue advoca¢ and concluded that thexpenditure bain BCRA section203

was unconstitutional as applied to the advertisements at issue in thatldci@dd57 While

7 plaintiff also relies on the D.C. Circugh banacourt’s analysis iBBuckley specifically its
holding regarding a provision that was not appealed to the Supreme &mitt’s Mot. at 18-
20 (citingBuckley v. Valeos19 F.2d 821 (D.C. Cir. 1975) (en baradff;d in part, rev'd in part
424 U.S. 1 (1976). In particular, Plaintiff cites to the D.C. Circuit’s discussion of a ijpmofs
FECA requiring certain individuals to file reports as if they were political commit&ssd. a
18-19 (citingBuckley 519 F.2d at 869-70). That provision bears no resemblance to the
disclosure requirements in BCRA section 201 and sheds no light on the Court’s cosiderati
them. Moreover, insofar as tkee bancopinion is at odds with subsequent Supreme Court
precedent, includin@itizens Unitedtheen bancopinion is superseded biyat later precedent
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Plaintiff citesWRTL Il*as strong authority for the continued vitalityBdickleys separation of
issue speech from express advocacy,” Pl.’'s Mot. 2WRITL Ildoes not suggettat distinction
is relevantwith respect to disclosuresregardless of thasserteditality of thatdistinctionwith
respect to expenditures

Plaintiff's attempt to apply the reasoning WRTL IIto disclosure requirementails.
WRTL llwas an aspplied challenge tthe regulation of expenditures pursuanBORA
section203 while only the disclosure requirementseéation201arechallenged in this action
Plaintiff acknowledges as mucBeed.; Pl.’s Reply at 5Indeedthe Plaintiffs argument with
respect toVRTL llis preciselythe argumentejected inCitizens UnitedSeeCitizens United
558 U.S. at 368-69 (“The principal opinionWRTL[II] limited 2 U.S.C. § 441b’s restrictions
on independent expenditures to express advocacy and its functional equivalent. Citigghs Uni
seeks to import a similar distinction into BCRA's disclosure requirements. jaGt tigis
contention.”). As explained abov€itizens Uniteds binding, and it forecloses the application of
the restrictiongspplied iINWRTL llto this case. Isum,WRTL llprovides no authority to support
importing the express advocacy (or functional equivakestfo the disclosure requirements of

BCRA section 201.

V. CONCLUSION

Plaintiff's claim is squarely foreclosed I&itizens Unitedin which the Supreme Court
refused to import the distinction between express advocacy and its functional ejuaval
issue advocacy to the disclosure requiremenBGRA section201. In all relevant ways, the
advertisementhatindependence Institutggoposes to run is similar to thigllary
advertisementsonsidered by the Supreme CourCitizens UnitedThatindependence Institute

is subject tesection501(c)(3) of the tax code, while Citizens Unitedubject to
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section501(c)(4), does not provigebasis for a different resulleither does the fact that the
Hillary advertisementsere arguably pejorative while Plaintifflvertisemenis, on its fae,
neither complimentary nor pejorative with respect to any candidate. JusizasUnited’s as
applied challenge to the disclosure requiremensection201 failed, so too does Plaintiff's as-
applied challenge to those same disclosure requirenmatsover, the other precedent that
Plaintiff seeks to enlist in its cause is either inapposite or, upon examinaticadlyasupportive
of the application of the disclosure requirements of BCRA in these circumstance

For the foregoing reasorBlaintiff's [3] Application for a Three Judge Colust
DENIED. Pursuant to the parties’ agment to consolidate briefing the merits with the
preliminary injunction briefingthe Court enterdUDGMENT in favor of Defendant®
Therefore Plaintiff's [5] Motion for Preliminary Injunctioris MOOT. This action is

DISMISSEDin its entirety.An appropriate Order accompanies this Memorandum Opinion.

Dated:October 6, 2014

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge

18 Even without either a formal cross-motion for summary judgment by Defendaftptinecan
award judgmenta DefendantSeeHenok v. Chase Home Fin., L1822 F. Supp. 2d 110, 117
(D.D.C. 2013)aff'd in part sub nomHenok v. JPMorgan Chase Bank, N.2A3-7036, 2013 WL
4711675 (D.C. Cir. Aug. 2, 2013); 10@harlesAlan Wright etal., FederalPractice&

Procedure8§ 2720 (3ded 1998) (“The grant of judgment for the nonmoving party clearly is
proper if both sides agree that there are no material fact issues and join in thiethed)ties

case be decided, for the moving or the nonmoving side, on the basis of a motion for judgment
made by only one of them.); Fed. R. Civ. P. 56(f) (“After giving notice and a reasaoinad @
respond, the court may (1) grant summary judgment for a nonmovant”). The parties lagireed t
the Court would adjudicate this case on the merits without the submission of additideate,
and there are no disputes as to material fdotat Stip. at 42. In addition, even without a formal
motion, Defendant has requested that the Court award judgmereelitef.’s Opp’n at 2.
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