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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMESKLEINERT,
Plaintiff,
V. Civil Action No. 14-1506 (JDB)
BUREAU OF LAND MANAGEMENT,
Defendant.

MEMORANDUM OPINION

James Kleinert, a documentary filmmakéro feltthatthe Bureau of Land Management
was unfairly impeding his work, filed a Freedom of Information Act requestlfof tle agenc\s
records that referred to himfter waiting more than a year without receiving aagords Kleinert
filed this suit to compeBLM to turn them over. BLM has nowroducedroughly 200 pages of
recordsmany of them partially redacted. With opposing views on both the adequacy 66BLM
search and the propriety of many of the redactions, the parties havenoness for summary
judgment. BLM’s current evidencenostlyfails to demonstrate that its search was adequate or its
redactions justified-but the agency may yet be able to make a convincing case that it complied

with FOIA. Hence, he Court willlargely deny both partiemotions.

BACKGROUND

Kleinert is a documentary flmmaker wém work has focused dkmerican wild horses.
This vocation has brought Kleinert into repeateshtactwith BLM, which manages public lands
where wild horses live and administers the Wild FReaming Horsesand Burros Act of 1971.
Kleinert and the agency have nead anentirely cordial relationship:Kleinert has sharply

criticizedBLM’s treatment of wild horseandthe agency has suspected Kleinertinhuthorized
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filming on BLM lands In recent yearleinerthas come to believe th®LM has been targeting
[his] filming of wild horses on the public lands . . . by seeking to restrict [hegsacto film at
locations that would depict these issueKleinert Decl. ECF No. 152] § 8 This tageting, he
suggests“is related to the agentsy opposition to, and disagreement with, the content of [his]
films, and [hs] advocacy as to these issues,” and is aimed at limhitg1@bility to facilitate public
oversight of the agency’s actionsd.

Promptedoy theseconcers, Kleinert filed a FOIA request idune 2013 seekirany BLM
records that referred to him or his productiompany SeeEx. 1 to Def.’s Mot. for Summ. J.
[ECF No.10-1]at 2 Several months latene filed an amended requesatisought, in relevant

part:

1. Any and all records, photographs, videos, correspondence, internal documentation,
etc.that refer to or reference James Kleinert or Moving Cloud Productions from
January 1, 2007, to present, including but not limited to:

a. Any investigations or surveillance conducted by any Bureau of Mamhgement
or Department of Interior employee, including Rod Shilaikis;

b. Any reference to any public screenings of videos by James Klggicror
Moving Cloud Productions;

c. Any reference to the Jicarilla Wild Horse Management EA, New Mexico,
including an[y]internal discussions or references to the comment letter submitted
by James Kleinert in response to BL&/Scoping Letter.

Ex. Hto Blome Supp. Dec[ECF No. 261] at 6 BLM acknowledged receipt of this amended
request on September 16, 205keid. at 5.
When nearly a full year passed without the delivery of any records, Klé&ledrthis suit

to compel BLM to respond to his requeSteeCompl. [ECF No. 1].It seems, though, th&_M

! Kleinert samendedequest listed several additional categories of records, but Kleigarbtiraising any
issues or objections pertaining BLM’s responseto any ofthose. Pl.’s Reply& Resp. to Def.’s Renewed Mot.
[ECF No. 24]at 5 n.2.



had sent Kleinert a compilation of responsive records in January 2014-ftnutreasons
unknown—they never showed up in Kleinegtmail. SeeWitt Decl. [ECF No. 1€2] 11 4-6;
Kleinert Ded. 11 3-4. Once BLM received notice of thssiit, it resent the 168 pages of responsive
records it had foundSeeWitt Decl. 6. The agencyartially redactedmany of these records
relying on thred=OIA exemptions.In a handful of instances BLM redacted material that it said
would reveal predecision deliberations, and so was protected from disclosure undptidxém
But for most of the redactions, the agency cited both Exemptiemwltch coversprivate
information in personnel, medical, and similar flegnd Exemption 7(C)—which covers paie
information in lawenforcement files.After turning over theedactedesponsive records, BLM
moved for summary judgmengeeDef.’'s Mot. for Summ. J. [ECF No. 10] (“Def.’s Mot.”).
Kleinert crossmoved for summary judgment, arguing that many ofrddactions were
unjustified, and also that BLM had not conducted an adequate search of its r&emfls.s Mot.
for Summ. J. [ECF No. 15] (“Pk Mot.”). Kleinerts motion prompted BLM to take another
look—which revealed that the agency had indeed failed to provide a number of responsds recor
SeeWitt Supp. Decl. [ECF No. 2@} 11 6-7. BLM turned over these additional records and then
filed a reneweanotion for summary judgmenDef.’s Renewed Mot. for Summ. J. [ECF No. 20]
(“Def.’s Renewed Mat). ButKleinertcontends that BLM hastill not demonstrated the adequacy
of its search or the propriety of many redactions, including some in the newlyetelaaterials.

SeePl.’s Reply & Resp. to Def.’s Renewed Mot. [ECF No. 24] (“Pl.’s Reply”).

LEGAL STANDARD

“FOIA cases typically and appropriately are decided on motions for sumutgment.”

Defenders of Wildlife v. U.S. Border Patrol, 6233upp.2d 83, 87 (D.D.C2009). And summary

judgment is appropriate when the pleadings and evidence demonstrate “that therensine g



dispute as to any material fact and the movant is entitled to judgment as a matter éiddvR.
Civ. P. 56(a).
It is the agency burden to prove that it has complied with its obligations under FOIA.

SeeU.S. Dept of Justice v. Tax Analysts, 492 U.S. 136, 142 (189). To determine whether

an agency has carried its burden, the district court may redgemcyaffidavits, declaratios, or
Vaughnindexes that demonstrate the adequacy of the search for resporsteedsand the

applicability of any claimed exemptionsSSeeMorley v. CIA, 508 F.3d 1108, 1116 (D.C. Cir.

2007} Military Audit Project v. Casey656 F.2d 724, 738 (D.Cir. 1981). When weighing this

and other evidence in the record, the Court willeevde novothe agencys determination that
information requested through FOIA is subject to one of that statexemptions.See5 U.S.C.
8§ 552(a)(4)B). And “[a]t all times courts must bear in mind that FOIA mandatéstrang

presumption in favor oflisclosure” Natl Assn of Home Builders v. Norton, 309 F.3d 26, 32

(D.C.Cir. 2002) (quotindept of State v. Ray, 502 U.S. 164, 173 (1991)).

DISCUSSION

The partiesmotions present twdistinctquestions: whether BLM conducted an adequate
search forresponsive records, and whetl&tM has adequately justifiethe redactionghat
Kleinertchallenges For the most part, the answer to both questions is that the Court cannot tell.
BLM appears to have forgotten that “[s]pecificity is the defining requar of thevaugm index

and affidavit,” King v. U.S. Déep of Justice830 F.2d 210, 219 (D.C. Cir. 198if)stead providing

an index and declarations that are so vague and concluscxyatiatv exceptions asidethe

Court cannot yet be sure that the ageimas complied with FOIA.

2 A third issue can be quickldispensed with. BLM originally argued that it was entitled to summary
judgment because Kleinert had failed to exhaust his administrative esng8deDef.’s Mot. at 67. But BLM has
not repeated that argument in its renewed motion, nor did it taas¢hie motions hearingThe agency presumably
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|. ADEQUACY OF THE SEARCH

Kleinert s first major argument is that BLM failed to conduct a thorough search for records
responsive to his requesdeePl.’s Mot. 7~11; Pl.s Reply at 312. Under FOIA,an agency must
“demonstratedbeyond material doubt that its search was reasonably calculated to uatiover

relevant documents.’Ancient Coin Collectors Guild v. U.S. Dépof State 641 F.3d 504, 514

(D.C. Cir. 2011)internal quotation marks omitted)In adjudicating the adequao¥the agenc\s
identification and retrieval efforts, the trial court may be warranted inngelypon agency
affidavits” provided they are “relatively detailed,” “nonconclusory,” and “submittedaadg
faith.” Morley, 508 F.3dat 1116(internal quotation marks and brackets omitted). Avehdf
they are, “the requester may nonetheless produce countervailing evidence, arsdfficiecy
of the agencys identification or retrieval procedure is genuinely in issue, summaryngmigis
not in order.” _Id(internal quotation marks omitted).

Summary judgment is not in order here. To sBIiM’s key search ternooks faulty
According to BLM, it searched various locations for records referringni@ng other terms,
“James Kleinart.”Witt Supp. Decl. 19-5. But paintiff’s name is James Kl@rt. In fairness to
BLM, Kleinert himself misspelled his name in hinstial FOIA request.But his amended request
repeatedlyused the correctpelling (though it still used the incorrect diieg once) If BLM
nonetheless conducted its search usinly the wrong spelling, theearch was inadequat&ee

Int’l Counsel Bureau v. U.S. Depof Def,, 864 F. Supp. 2d 101, 1:609(D.D.C. 2012)requiring

recognizeshat because Kleinert did nadceivethe agency’sesponse within the relevant statutory peaod before
filing this suit (even if BLM did sendit), Kleinert constructively exhausted his administrative remedgee, e.g.
Jones v. U.S. Depbf Justice 576 F. Supp. 2d 64, 67 (D.D.C. 20@g)] f Jones did not receive a response, then by
operation of statute, he constructively exhausted his administrativieeraguts: (citing 5 U.S.C. § 55)(6)(C)(i))).




agency to use alternate spelling of detainee’s name in seeitcNggley v. FB) 169 F. Appx

591, 595 (D.C. Cir. 200§penying summary judgment where agency may not have searched for
precise filenamg. At the hearing on these motions, counsel for BLM asserted that the agency had
in fact usedhe proper spelling in conducting its search. While the Court presumestinseis
correct,this informationmust be presented imaffidavit from the relevant BLM employeé&ee
Morley, 508 F.3d at 1121[A] post hoexplanation cannot make up five fact that thgagency]
provided an inadequate description of its search faffislavits].”).

Even setting the spellingsueaside, BLMs descriptioneavesthe Courtunsure ofthe
searchs reasonablenesKleinert s revised FOIA requefitst sowghtall materials that “reference
James Kleinert or Moving Cloud Productidram January 1, 2007, to present,” and then identified
threenonexclusivecategories (“including but not limited to”) into which such materials might fall:
(1) BLM investigations or surveillance; (2) public screenings of Kleigerndeos; and (3) the
Jicarilla Wild Horse Managemelnvironmental AssessmenBLM'’s affidavitsays thatwith
respect to investigations and surveillanibe agencysearchedor records in the Office dfaw
Enforcement and Security@QLES’) within the WashingtonOffice. SeeWitt Supp. Decl. #. It
then sayshatwith respecto “the remaining bulleted items tife plaintiff’ s requesta search was
conductedin various other officesitilizing the search term'slames Kleinart [and] ‘Moving
Cloud Productions as referenced in any documents for each bulleted”itéan 5.

The Court is somewhatperplexed bythis description For startersthe reference to
“bulleted items”suggestshatBLM was working off Kleiners original FOIA request (whiclput
the nonexclusive categories in a bulleted),lisither tharhis amendedequest(which did noj.
More importantly, though, the Court does noderstand the manner in which BLM appears

have dividedthe searctby subject matter and geography. Did BLM search for investigation



related records only in the Washington Office? If so, why? BlLWaughnindex refers to a
“BLM Office of [L]Jaw Enforcement and Security (Idaho)Yaughnindex[ECF 132] at 3. How
does that office relate to the OLES office in Washington, and what was it stéscheAnd what
does it mean for BLM to have searched for Kleireemame and production compatas
referenced in any documents for each bulleiem™? One possibilityrather tharsearcing for
all materialsreferencingKleinert, BLM searched only for materials that referenced Kleinad
also fit within the nonexclusive categorigeach bulleted item”) If so, BLM might have
overlooked responsive recordsn short, the agenty description raises more questions than
answers.

Confidence in BLMs search is further underminleg“the fact that the record itself reveals

positive indications of overlooked material¥alenciaLucenav. U.S. Gast Guard180 F.3d 321,

327 (D.C. Cir. 1999jinternal quotation marks omitteehnamely, severahissing “attachments”

to a 4lpage report summarizing a BLM investigation into whether Kleinert engaged in
unauthorized commercial filminig 2011 As Kleinert notestheinvestigation reportefersto a
pair ofdeclaratios filed inanother federdhwsuitbetween Kleinert and BLMSeePI.’s Mot. at
10-11 Pl's Reply at 11.The inwestigation report describes thekerlaratios as “attached see
R9.2 but BLM has neither produced thenor explainedtheir absence. So too witha 2007
“Categorical Exclusion documentélatel to a film permit issued to Kleinert, and a0B0'Notice

of Trespass” sent taim. SeeR8. Both documentare described as “attastli’ to the investigation
report, both wouldgeem to fit within Kleinets FOIA request, anglet neither has been produced.

And even if these documents were not actually attached to the investigation repaiitj ®hM’ s

3The Court will use “R[#]" to refer to specific pages of BLdvnitial production of responsive recorddee
Ex. 3to Def's Mot.[ECF No. 1063].



search not uncover theas standalne records that were responsive to Kleisagquest? Perhaps
there isa cogent explanation, but BLM has yet to provide it, leaving the Gouwtbubt about
whetherthe agencyasconducteda reasonable search.

In light of these questions regarding treasonableness of BLM searchsummary
judgment for the agency is not appropriat®ut nor is summary judgment for Kleinert. It is
possiblethatBLM in fact conducted an adequate search and has simply failed to détswaiithe
sufficient detailand clarity. The Court wilthereforepermit BLM to provide a supplemental
description of its searcto rectify these shortcomingslf necessary, of course, BLM should

conduct a supplemental search to fulfill its obligations under FOIA.

Il. THE REDACTIONS

BLM partiallyredacted many of thecordst produced, citing-OIA Exemptions, 6, and
7(C). Kleinert challenges number otthese redactions, which he says are not justified by the
exemptions invokedSeePl.’s Mot. at 1321; Pl's Reply at12-17 FOIA exemptions must be

narrowly construed, and it is the ageiscyurden to show that they appl$geeJohn Doe Agency

v. John Doe Corp., 493 U.S. 146, 152 (1989). “The agency may carry that burden by submitting

affidavits that describe the justifications for nondisclosure with reasonabbjifispéetail,

4 For the sake of informing BLM future efforts, the Couriotes that it imot persuaded by Kleineg
complaint that the ageny/supplemental affidavit contains inadmissible hearsay and isowidgd in the personal
knowledge of the affiant.SeePl.’s Reply at #11. The affidavit does contain two sentences averring thatrcertai
BLM employees vouched for the thoroughness of portions of the searghiably hearsaySeeWitt Supp. Decl.
114-5. But Kleinert can rest assurtitht the Court will not rely on such conclusory vouchiraill make its own
assessment of the adequacy of the search. As for the question of penswoviatige, the affiansiBLM’s FOIA
Officer who oversaw and coordinated the search for records responKilenert s request.SeeWitt Decl. 111-2;

Witt Supp. Decl. 11-3. Numerous cases hold thatagency official in such a position has the personal knowledge
necessary to describe the search, even if he did not personally conduct it. Seafe€grd Servs., Inc. v. SE@26
F.2d 1197, 1201 (D.C. Cir. 1992)illis v. U.S. Dept of Justice 581 F. Supp. 2d 57, 66 (D.D.C. 2008). And Kleinert
provides no authority for the proposition that a separate affidawicisssary for each office within BLM.




demonstrate that the information withheld logically falls within the claimed exemptnohare
not controverted by either contrary evidence in the record nor by evidence of agdrfeytiin”

Citizens for Responsibility & Ethics in Wash U.S. Dept of Justice, 746 F.3d 1082, 1088 (D.C.

Cir. 2014) (internal quotation marks omitted)BLM’s submissiongargely fall short of this
standard. The Court can determine whether the claimed exemppoogerly applyin a few
instances. But for the most pajfBLM has failedto convince the Court that the redactions are
justified >
A. Exemption 5
Exemption 5 allows an agento withhold “interagency or intraagency memorandums

or letters which would not bavailable by law to a party . .in litigation with the agency.”5
U.S.C. § 552(b)(5). “Exemption 5 [therefore] incorporates the traditional privileges that the
Govermment could assert in civil litigation against a private litigairtcluding . . the deliberative

process privilege-and excludes thegeivileged documents from FOIlAreach.”Loving v. Dept

of Def., 550 F.3d 32, 37 (D.CCir. 2008) (internal quotation marks omittedyhe deliberative
process privilege, in turn, “protects agency documents that are both predecisional and

deliberative,”Judicial Watch, Inc. v. Food & Drug Admjm49 F.3d 141, 151 (D.Cir. 2006);

that is to saydocuments that are “generated before the adoption of an agency policy” and that

“reflect[ ] the giveandtake of the consultative procesgbastal States Gas Corp. v. Depf

Energy 617 F.2d 854, 866 (D.CCir. 1980). To successfully invoke this prigge under
Exemption 5, the agency must establish “what deliberative process is invalde¢deaole played

by the documents in issue in the course of that proc€xsastal State$17 F.2dat 868.

5 Kleinert's counsel conceded at the motions hearing that he is not seeking the disofoany enail
addresses. Therefore, notwithstanding any of the following asaBisM may continue to redact email addresses.
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With respect to th&xemption 5redactionghat Kleirert challengesBLM fails to show
that its invocation of thedeliberative process privilege justified The introduction of the
agencys Vaughnindex says that Exemption 5 was invoked “for documents that involved [§LM
proposed recommendations widgard to the investigation involving the potential failure to obtain
special permit [sic].”Vaughnindex[ECF No. 102] at 1-2. This vague and general description
standing alonas insufficientto justify the redactions. BLM promisel®@cumentspecific detail in
the remainder of th#aughnindex,seeWitt Decl. 9, but what follows is inadequatés for the
redactions on R82 and R95, the index provieexplanatior—it merely sayghat “[Exemption
5] material was segregated and withheld/aughnindex at 5° The index issimilarly opaque
about theredaction on R139, noting simpllgat the document was a draft and that materas
withheld under the deliberative process privileggeeid. at 6. The agency giveslightly more
explanation regardinthe redactioa onR159 andR165: “The [Exemption 5] information relates
to communications between the U.S. Department of the Interior and the U.S. Depaftiustice
regarding public access and viewing of horse round ujpd.at 7. But thisdescripton only
identifies a very general subject matter. Hends,still insufficient. “[T] o approve exemption of
a document as predecisional, a court must be able to pinpoint an agency decision ar whiidy t

the document contributéd. Hinckley v. United States140 F.3d 277, 284 (D.C. Cir. 1998)

(internal quotation marks omitted). The Court cannot do so here. Nor can it tdllewkes
redacted material is trulydéliberative. BLM’s submissionsglo not, for instancegonvince the
Courtthattheredacted materialseflect the personal opinions of the writer rather than the policy

of the agency."Coastal State$17 F.2cht 866.

5 BLM's Renewed Motion attempts to supplement thisexplanationseeDef.’s Renewed Motat 14, but
the Court must rely on what BLMak said in its affidavits arMaughnindex, not what it says (through counsel) in its
motion papersseeMorley v. CIA, 508 F.3d 1108, 1120 (D.C. Cir. 2007)

10



At the motions hearing, BLM counsel all but conceded that the ageneyfidavits and
Vaughnindex said nothing to justify these applications of Exemption 5. She suggested, however,
that one might be able to infer from the nature of the documents themselveg taltlibrative
process privilege applies. But given the extent of the agenegactions, that is simply
impossible. In most instances, the Caam inferlittle more than that theedacted documents are
emails. From whom, to whom, about whahatthe Court cannot tell, and should not be forced
to guess.

BLM’s meager explanation afs application of Exemtion 5 precludes the Court from
grantingit summary judgment.But, here againthe Court is not prepared to grant summary
judgment to Kleinert either.Instead,the Court will require BLM to provide asupplemental
affidavit or Vaughnindexthatexplains—in detail, and on a documeby-document basis-why

Exemption 5 appliesSee, e.9.STS Energy Partners LP vVERC, 82 F. Supp. 3d 323, 33336

(D.D.C. 2015)requiring agencyto provide more—and more specifie-information regarding its

decision to withhold . . . documents under Exemptit)n 5

B. Exemptions6 and 7(C)

For most of the redactions in the responsive records, BLM invoked both Exemption 6 and
Exemption 7(C). Exemption 6 permits an agency to withhp&tsonnel and medical files and
similar files the disclosure of which would constitute a clearly unwarranted orwasipersonal
privacy.” 5 U.S.C. § 552(b)(6 Exemption 7(C) in turn covers “records or information compiled
for law enforcement purposes” whose productioould reasonablipe expected to constitute an
unwarranted invasion of personal privacyld. 8§ 552(b)(7)(C). “[BEcause Exemptioii(C)
permits withholding of . . records ifdisclosure would constitute annwarrantetinvasion of

personal privacy, while Exemption 6gueres a‘clearly unwarranted’ invsion to justify

11



nondisclosure,Exemption 7(C) is more protective of privacy than Exemptiomn@ thus

establishes a lower bar for withholding matetiahCLU v. U.S. Dep’t of Justice 655 F.3d 1, 6

(D.C. Cir. 2011) (internal quotation marks omitted). For this reason, when aryagescboth
exemptions to justify a set of redactions, courts often first analyze tedsetions under

Exemption 7(C), turning to Exemption 6 only if essary.See, e.gRoth v. U.S. Def of Justice

642 F.3d 1161, 1173 (D.C. Cir. 2011). The Court will follow that course-haiteough it turns

outthatExemption 7(C) does not take us very far.

C. Exemption 7(C)

Evaluating the applicability of Exemptn 7(C) entails two stepsA court mustfirst
determine whether the agency has demonstrated that the records were “cdopiled
enforcement purposes.” This inquiry focusashow and under what circumstances the requested
files were compile@ndwhether the files sought relate to anything that can fairly be characterized

as an enforcement proceeding.” Jefferson v. D&plustice, Office of Prof Responsibility 284

F.3d 172, 17677 (D.C. Cir. 2002]internal quotation marks and citation omittedhe “law” to
be enforced need not be criminal; files relating to civil or administrative emhanat proceedings
can also fall under Exemption 7(Cleeid. at 178. If the records meet thfgst requirement, the
court must go on tbalance the privadynterests protected by withholditige informatioragainst

the public interest ints disclosure. SeeNat | Archives & Records Admin. v. Favish, 541 U.S.

157, 171 (2004).

BLM’s relianceon Exemption 7(C¥or the most part falters at the first stegrase BLM
has notconvincedthe Court that thébulk of the redacted records weredmpiled for law
enforcement purposésSeePIs! Mot. at 12 n.4 (contesting BLM classification).The agencys

affidavits statesimply that “the responsive records were cdeapfor law enforcement purposes

12



in connection with the BLR& concern that [Kleinert] may have violated 43 C.F.R. §
2932.57(a)(1).” Witt Declf 11; Witt Supp. Decl. 9. BLM’sVaughnindex provides only slightly
more detail: “Exemption 7(C) was asserted because the responsive recordstaieesl through
the BLM's investigation of Mr. James Kleinetpossible violation of 43 C.F.R. § 2932.57(a)(1)
involving the failure to obtain a special permit and pay required fees in connectlormisvit
commercial filming on BLM lands in ColoradoYaughnindex at 2.

Theseassertionghat all of the responsiveecordswere compiledfor law enforcenent
purposes are insufficient for several reasone.start, BLMs descriptiorof its searchsuggests
thatthe only responsive recolacated in the Office of Law Enforcement and Secuitihe office
responsible for BLM investigations*was the 49page investigation reporEeeWitt Supp. Decl.

1 4. Theother records, iseemswere located in other offices, which casts doubtlenassertion
thatthey werecompiled in connection withnainvestigation Moreover,many of the responsive
recordspredate by several yedtsge subject of the investigation report: thkegedly unauthorized
filming in 2011. One set of heavily redactedcords, forexample comprises36 pages of emails
from August 2007 through April 20085eeVaughnindex at 5. Some of these emaitio make
reference to another instance of allegedly unauthorized filrsg®, e.g.R82—-R84, but BLM has
not shown that theserélate to anything that can fairly be characterized as an enforcement
proceeding,Jefferson284 F.3cat 177(internal quotation marks onetd), or that the agency even
investigated these earlier incidents. And many of the other emails (and otivesrgenerally)
appear to have nothing to do with unauthorized filming or any investigatiorsuch filming

Nor, so far as the Court canlteloes the investigation report refer to or incorporate the other

responsive recordsCf. John Doe Agency, 493 U.&t 155 (holding that records originally

13



assembledor otherpurposescan come within Exemption 7 if subsequently compiled for law
enforcement purposes).

Among the redactedecords Kleinert has challengéde Courtcanat present identifyith
confidenceonly onethat wascompiled for law enforcement purposes: #igpage investigation
report. For all other disputed records, BLMshaotyet met its burderwith respect to this first
step If BLM wishes to continue to rely on Exemption 7(C) to justify the redactions in those
records, it must provide furtherand significantly more detailedexplanation aboutheir
relationship to law mforcement efforts. For now, the Court wilbve on to the second step of the
Exemption 7(Crnalysisonly for thechallenged redactions in the investigation report.

To determinevhether disclosure dhe redacted material in the investigation repatid
reasonably be expected to constitute an unwarranted invasion of personal pivat C.

8 552(b)(7)(C),the Court mustbalance the privacy interests that would be compromised by
disclosure against the public interest in reteaf the requested orimation,” Roth 642 F.3dat
1174(internal quotation marks omitted)The only relevant public interest in the FOIA balancing
analysigs the extent to which disclosure of the information sought would shed light on aiy’asgenc
performance of itstatutory duties or otherwise let citizens knohatvtheir government is up to.

Citizens for Responsibility & Ethics in Washington v. U.S. Dep’t of Justice, 746 F.3d 1082, 1093

(D.C. Cir. 2014) (internal quotation marks and brackets omitted).
Kleinertfirst challenges severaédactiongn the portions of the investigation report that
describe the 2007 Categorical Exclusion document and the RO@Se of TrespassSeePl.’s

Mot. at 13-14 Pl's Reply at 1415. These redactiongbscure the names and jottes of the

14



BLM officials who signed these two document8LM defends the redactions on the ground that
“the mere fact that the individuals were mentioned in a law enforcement recordatepla
significant privacy interest.” Dég Renewed Mot. & (citing ACLU, 655 F.3d at 8). The Court
acknowledgeshat there is precedent that might seem to support this vieée.D.C. Circuit has,

after all, ‘tonsistently supported nondisclosure of names or other information identifying
individuals appearing ilaw enforcement records, including investigators, suspects, witnesses, and

informants.” _Schrecker v. U.S. Dewf Justice 349 F.3d 657, 661 (D.C. Cir. 2003).

But the Court imonethelessinpersuaded that there is a significant privacy interest here.
The reason for generalfyrotectingnames in law enforcement recoidghe risk of harassment,
embarrassment, and reputatiodaimage See, e.qg.id. at 666(“mention of an individuak name

in a law enforcement file will engender corant and speculatioand carries a stigmatizing

connotation” (internal quotation marks omittedfYeisberg v. U.S. Dép of Justice 745 F.2d
1476, 1491 (D.C. Cir. 1984noting “risk of harassment and annoyance” for investigators and
informants). Itis easy to see why those danggesexist for ‘investigators, suspes, witnesses,
and informants,'Schrecker349 F.3cat 661, especially (though not exclusively) in the context of
criminal investigation. But the individuals whose namaad titleshave been redacted hdie
none of thosecategories They are BLM employees who signedn-confidentialofficial
documents thatappened to be reviewed and summarized Jlatesby investigators examining
tangentially related event3he risk of harassment, embarrassmer reputational damage here

if not absent entireh-seems about as close to nil as it could g&td BLM has said nothing

specific about these particulamployeesor documents to suggest otherwiseeeUnited Am.

” As noted earlier, BLM has inexplicably failed to produce the two docuntieesselves. The discussion
here concerns only the investigation refmaescriptionof these documentsSeeR8; Ex. Jto Pl.’'s Reply{ECF No.
24-2] (pages 8-37 of the investigation report).
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Fin., Inc. v. Potter, 667 F. Supp. 2d 49, 60 (D.D.C. 2Q@9¢cting declarations with “no factual

proffer” as “far too conclusory to support a finding that these [government] eregldyae a

privacy interest’under Exemption 7(C)); Stonehill v. IRS, 534 F. Supp. 2d 1, 12 (D.D.C. 2008)

(“In short, the government offers no explanation awtg disclosure of this particular agést
name would cause embarrassment, undue harassméntaétd, 558 F.3d 534 (D.C. Cir. 2009)
Given that the privacy interests here are tddyminimis the balancing favaerdisclosure.
Kleinert has articulated a significant pubiliterest behind his FOIA request: determining whether
BLM is unfairly restricting hisability to film on public lands because of his views. This inquiry
of course has special significance for Kleinert, but the public generallrhiaserest in learning
if an agency isetaliating againsts media critics. Much less clear, thoughhis thexus” between
Kleinert's larger inquiry and these specific redactioi@&eeFavish 541 U.S.at 172-73. Will
disclosing these employéadentities shed light on whether the agenag misbehaved®aybe
not But the Court is mindful that it does not know the whole story of Kleégwatationship with
BLM. Because there is some chance this information will meaningfully futtbgrublic interest,
and the privacy interests are next to none, the Court will require BLM to diskisseformation.
There is no real risk here a&n “unwarranted invasion of personal privacy.” 5 U.S.C.
§552(b)(7)(C).

Kleinert next challenges theedactionof severalnames—all of private individuals, it
appears—in the investigation repdg summary of a pair of videasd its reproduction of an article
about Kleinert SeePl’s Mot. at 5; Pl's Reply at 14 While these redactions might not seem
terribly different from those just discussed, different rules apply to thetitiés of private
individuals. Indeedhenames ofrivate individualsn law enforcement records arategorically

exempt from disclosure except where necesdargdnfirm or refute compelling evidence that the
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agency is engaged in illegal activitySafeCard Servs., Inc. v. SEC, 926 F.2d 11206 (D.C.

Cir. 1991) There is no compelling evidence of illegal activity here, let alone reason tohhink t
disclosing these individuals’ names would confirm or refute such activity.

Read generously, Kleinést objections to these redactions coulsbabe interpreted as
invoking the “publiedomain doctrine,” under whichnfaterials normally immunized from
disclosure under FOIA lose their protective cloak once disclosed and preservpdrimament

public record.” _Cottone v. Reno, 193 F.3d 550, 554 (D.C. Cir. 1999). aBt®IA plaintiff

invoking this doctrine bears the burden of showing that the withheld matar@algn fact

“preserved in a permanent public recbr@eeDavis v. U.S. Defi of Justice 968 F.2d 1276, 1280

(D.C. Cir. 1992) Kleinerthas not met that burderespecially the permanence requireraent
with respect to the two videos and article.

Next, in what might seem a rather silly disputéeinert challengeshe redactions in the
report that withhold “the name, address and contact informatidmspigwn attorney.”Pl.’s Mot.
at 14; see alsoPl’s Reply at 13. But that attorney-who is not Kleinerts counsel in this
litigation—is a private individual, so higr heridentity falls within the categorical rule against

disclosurgust discused SeeSafeCargd926 F.2dat 1206 see alsdHarrison v. Executive Office

for U.S. Attorneys, 377 F. Supp. 2d 141, 148 (D.D.C. 2@8pplying SafeCardto attorneys

identities). Kleinert cites noauthority suggesting that a differemile applies when the private
individual was once thé&OIA requestés own lawyer. Once again, then, the absence of
compelling evidence of illegal agency activity means that the redact®nsséified. AndHe fact
that Kleinert can deduce whatdieehind the redactions does mtitninate the privacy interest at

stake See, e.g.Thomas v. U.S. Dépof Justice531 F. Supp. 2d 102, 109 (D.D.C. 2008hird

parties privacy interests are not lost because a requester knows or can determine fractea red
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record theindentities”). (Kleinert of course remains perfectly free to reveal the identity of his
lawyer to anyone who cares to listen.)

Finally, Kleinert challenges the redactiansthe report that conceabme ofthe contents
of two declaratios—described earlie seesupra p. 7-filed in another federal lawsuit related to
Kleinert s 2011 filming. SeePl.’s Mot. at 14 Kleinert s objection to these redactiasdest read
as invoking the publiclomain doctrinediscussed earlierbut this time it has force.Kleinert
correctly points outthat the underlying declaratisrare publicly availablecourt filings, and he
identifies the relevant court and casenber. And the declarationdisclose all of the information
thatBLM has redactedrom the investigation mort Kleinert has thus shawthat “the specific
information soughfhas] already been disclosed and preserved in a permanent public record.”

Students Against Genocide v. Depf State 257 F.3d 828, 836 (D.C. Cir. 200{internal

guotation marks omitted). BLM, by contrast, has offered no explanation as thegeyredactions
are justified despitethe ready public availability of the underlying declarasionThe Court
therefore concludes that these redactions are unjustified.

In sum, the Court holdbattwo sets of redactions in the investigation repogtunjustified
under Exemption 7(C)those that relate to the declarasgnst described, anthose in the
summaries of the Categorical Exclusidacument and Notice of Trespas&xemption 7(C)
justifies the other redactions in the report. The Ctheteforeneed noexamine these redactions
through the lens dExemption 6. It will, howeverdeterminewhether Exemption 6 justifies the

challenged redactions in other documents.

D. Exemption 6
Exenption 6 permits an agency to withholgdersonnel and medical files and similar files

the disclosure of which would constitute a clearly unwarranted invasion of pepsiMagly” 5
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U.S.C. 8552(b)(6) As with Exemption 7(C), the evaluation of redactiangler Exemption 6
proceeds in two steps. A court must first determine whether the records qsdigfgrsonnéil
“medical” or “similar files.” These terms have been read broadly, satineshold requirement
is eadly met: any fnformation which applies to a particular individugualifies U. S. Dept of

State v. Washington Post Co., 456 U.S. 595, 602 (1882)alsdNat| Ass n of Home Builders

v. Norton, 309 F.3d 26,23D.C. Cir. 2002) But the remaindeof the analysis is more demanding.
A court must “determine whethdisclosure would compromise a substantial, as opposeddo a
minimis, privacy interest If a substantial privacy interest is aalet, then the court mulsalance

the individuals right of privacy against the public interest in discloSuferison Legal News v.

Samuels787 F.3d 1142, 1147 (D.C. Cir. 201®)ternal quotation marks and citatioosnitted)

As is true undeExemption 7(C), the public interest must involve shedding light on government
behavior. _8eid. Exemption 6s scales, however, tip more readily toward disclosure, for the
invasion of personal privacy must beéarly unwarranted.”“[I] ndeed, under Exemption 6, the
presumptionn favor of disclosurés asstrongas can be found anywhere in the AdWfbrley, 508

F.3d at 1127internal quotation marks omitted)

BLM hasfailed to carry its burden of showing that Exemptiosp@lies to the redactions
Kleinert has challenged. The large majority of thogactons serve to obscure names and contact
information such asmail addressessome belonging to BLM employees, some to Kleisert
attorney, and some to other individuals. Kleinert does not dispute that these recordsagqualify
“similar files” under Exemption’® threshold requirement, but contends that there are no privacy
interests sufficient to justify withholdingThe Courts inclined to agree

In making these redactions, BLM seems to hheeightthatreleasing names or addresses

(except those of the requester himself) is inherently “a clearyranted invasion of personal
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privacy” under Exemption 6Thus,the Vaughnindex merelycatalogsnumerous redactions of
names and addresses under Exemptiantiout any analysis But there is no such per se rule.
“[T] he disclosure of names and addesss not inherently and always a significant threat to the
privacy of those listed; whether it is a significant or_a de minitlmisat depends upon the

characteristic(s) revealed . and the consequences likely to ensulat | Ass n of Retired Fed.

Emps v. Horner, 879 F.2d 873, 877 (D.C. Cir. 1988e alspe.g Prison Legal News, 787 F.3d

at1147(“Exemption 6 does notategorically exempt individudlsdentities.” (internal quotation
marks omitted)).The absence of such a per se rule is fat&8LtM’s invocation of Exemption 6,
for the agencyhasfailed to explain with meaningful specificity why releasing the challenged
information would significantly threaten anyone’s privacy.

Examiningseveral of the challenged redactions illustrateptiiet Take first a document
entitled “Stipulations For Film Permit For James S. Kleihevhich identifies five BLM officials
with responsibilities relevant to Klein&stpermit. R60-R61. BLM has redactedll of their names.
The Vaughnindex sayonly tha “the withheld information . . . concerns the name and contact
information of third parties” and was redacted “to protect the privacy of individusauighn
Index at 4. But what privacy interest do theB&M official have innot being identifiecas the
holders of these positions? How would revealing that someon&evdscal coordinator of media
and filming personnelinvade that persos privacy? R60.The Court has similér unanswered
guestions regarding September 2007 email with the subjant iJames Kleinart [sic] Wildhorse
Filming Update.” R71. BLM has redacted the sergland recipientsnames, as well as the
names of two individuals discussed in the body of the mesthgeded by any useful explanation
from BLM, the Court cannot see why revealing these individudéstities would meaningfully

intrude on their privacyConsider finally a series of 2013 emad#garding a “Media Visit to Little
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Book Cliffs Wild Horse Range.” R13R133. Among other redactions, the agency has hidden
the name o&nindividualdescribed by a BLM employee (whose namasshidden) asthe main
reporter for Energy and Environment that covers BLM.” R132. How would revedleng t
reporters name constitute an invasion of his privacy? BLM does not $ag inadequately
justified redactions in these three records are fairly representativetwd Bkemption Bedactions
thatKleinert challenges.

In its summary judgmentriefing, BLM attempts to salvage thessglactions by noting that
“[individuals havea ‘significant’ privacy interest in the nondisclosure of personal information
that would subject them to embarrassment, harassment, or retalidief’.5 Renewed Motat
11; see alsdef.’s Mot.at 15. No doubt they do. The problem for BLM, howeigethatit has
wholly failed to explain why disclosure of tliedactednformation would subject theelevant
individuals to any of these harms. BLdlaffidavits andvaughnindex say nothing about
embarrassm#, harassmenor retaliation, andie Court will not accept the agensyonclusory,

mid-litigation sayso. See, e.g.United Am. Fin., Inc. v. Potter, 531 F. Supp. 2d 29, 47 (D.D.C.

2008) (rejecting agency invocation of Exemption 6 in light of its failure tprovide a factual
basis forthe conclusion that harassment or intimidation would result from disclosure of the

names”);_cf.Judicial Watch, Inc. v. Food & Drug AdmjmM49 F.3d 141, 153 (D.C. Cir. 2006)

(accepting agencty invocation of Exemption 6 in light of specific evidence thfe" danger of
abortionrelated violence”). The Court might be more sympathetic to an argument premised on
harassmenif Kleinert wanted to reveahdividuals’ email addresses, but at the motions hearing
Kleinert expresslylisavowed seeking such information. And the Court will certainly not accept
the suggestion thdahe remotepossibility of harassment means that every disclosure of a name

implicates a significant privacy interest.
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BLM also argues that revealing the information it has redacted under Exemptmrdb w
not shed light on the agerisyperformance of its dutieSeeDef.s Mot.at 15-16. Perhaps, it
this argument puts the cart before the horse. The strength or weakness ofithatanbst in
disclosure only comes into play once the agency has shown that a substantialipterasy is

implicated. SeePrison Legal News787 F.3d at 114{ If a substantial privacy interest is alst,

then the court must balance the individigalright of privacy against the public interest in

disclosure. (emphasis added)nternal quotation marks omittgdsee alsdMulti A Media LLC

v. Depgt of Agric., 515 F.3d 1224, 1229 (D.C. Cir. 2008). And this BLM has not done. Moreover,

removing the redactions likely would shed some light on thecgteperformance of its duties.
BLM’s categorical redaction of all its employeesmes and email addresses, for example,
obfuscates who sent what to whom, making it difficult to analyze the agebelgavior toward
Kleinert, including its scope.

The Court once more finds itself unpersuaded by BlLé&planation ofts withholdings
but not fully convinced thaall the material must be disclosed'he challengedExemption 6
redactions might in fact protect significant privacy interests that BLM has siaifgg to spell
out. Since he Court is already giving BLM another opportunityatidress the scope of the search
and toexplain whether the challenged records come within the ambit of ExemptionitA(d)
alsoallow BLM to offer a further defese of itsuse of Exemption -6-one thatgives a non-
conclusory account of trepecificprivacy interestallegedly at stakeCf. Am. Fin., 531 F. Supp.
2dat46 (“Considering that further briefing is forthcoming on other withheld documents, the Cour
will give defendant another opganity to justify withholding [certain informationlnder

Exemption 7(C)). To be clear, BLM is allowetb defend its use of Exemptionvdth respect to
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entire categories of redactiotsit it still mustidentify with precision therivacy interests that are

threatened by disclosur&ee Prison Legal News787 F.3dat 1150.

CONCLUSION

For the foregoing reasons, the Court will deny both partestions for summary
judgmentexceptas they relate to the challenged redactions imthestigation reportKleinert s
motion is granted with respect to the redactions in the investigation reporekai@ to the
Categorical Exclusion document, the Notice of Trespass, and the deckafisgtbm Kleinert v.
Salazay Civil Action No. 112428 (D. Colo.). BLM must release the relevant pages of the report
without those redactions. BLI& motion, in turn, is granted with respect to the other challenged
redactionsunder Exemption 7(C) in the investigation repdftBLM wishes to renew itsnotion
for summary judgment, itnust also provide a supplemental affidavit areughn ndex that
provide a clearer description of the agésgearch; explain whether any of the challenged records
other than the investigation report were compiled for pgepmf law enforcement; and explain
why Exemptions 5 andjastify thespecificredactions Kleinert has challenged. A separate Order
has issued on this date.

/s/

JOHN D. BATES
United States District Judge

Dated: Septembé&ts, 2015
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