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Rnckpvkhh Lwfkekcn Ycvej. Kpe0 ugpv c Htggfqo qh Kphqtocvkqp Cev *ÐHQKCÑ+ tgswguv vq

fghgpfcpv Wpkvgf Uvcvgu Fgrctvogpv qh Uvcvg *ÐUvcvg FgrctvogpvÑ+ uggmkpi tgeqtfu tgncvkpi vq

pqvgu qt tgrqtvu etgcvgf kp tgurqpug vq vjg Ugrvgodgt 33. 4234 cvvcem qp vjg Wpkvgf Uvcvgu

Eqpuwncvg kp Dgpijc¦k. Nkd{c0 Eqorn0 ̨ 7 ]Fmv0 % 3_0 Kp vjku ncyuwkv. rnckpvkhh eqpvgpfu vjcv vjg

Uvcvg Fgrctvogpv ykvjjgnf qt tgfcevgf tgeqtfu ykvjqwv lwuvkhkecvkqp0 Fghgpfcpv hkngf c oqvkqp hqt

uwooct{ lwfiogpv qp Lwpg 8. 42380

Vjg Eqwtv hkpfu vjcv fghgpfcpv jcu fgoqpuvtcvgf vjcv qpn{ uqog qh kvu ykvjjqnfkpiu ygtg

lwuvkhkgf wpfgt HQKC Gzgorvkqp 70 Vjgtghqtg. vjg Eqwtv yknn itcpv fghgpfcpvÓu oqvkqp hqt

uwooct{ lwfiogpv kp rctv cpf fgp{ kv kp rctv0

DCEMITQWPF

K0 Vjg Tgswguv

Kp c HQKC tgswguv fcvgf Lwpg 35. 4236. Mcvg Dckng{. qp dgjcnh qh rnckpvkhh. uqwijv vjg

hqnnqykpi<

Cp{ cpf cnn tgeqtfu eqpegtpkpi. tgictfkpi. qt tgncvgf vq pqvgu. wrfcvgu. qt
tgrqtvu etgcvgf kp tgurqpug vq vjg Ugrvgodgt 33. 4234 cvvcemu qp vjg W0U0
Eqpuwncvg kp Dgpijc¦k. Nkd{c0 Vjku tgswguv kpenwfgu. dwv ku pqv nkokvgf vq.
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pqvgu vcmgp d{ vjgp Ugetgvct{ qh Uvcvg Jknnct{ TqfjcoEnkpvqp qt gornq{ggu
qh vjg Qhhkeg qh vjg Ugetgvct{ qh Uvcvg fwtkpi vjg cvvcem cpf kvu koogfkcvg
chvgtocvj0 Vjg vkoghtcog hqt vjku tgswguv ku Ugrvgodgt 33Î37. 42340

Eqorn0 ̨ 7= Fgh0Óu Uvcvgogpv qh Ocvgtkcn Hcevu cu vq Yjkej Vjgtg ku pq Igpwkpg Fkurwvg

]Fmv0 % 53/5_ *ÐFgh0Óu UQHÑ+ ̨ 3= Rn0Óu Tgurqpug vq Fgh0Óu UQH ]Fmv0 %% 55Î56_ *ÐRn0Óu Tgur0

UQHÑ+ ̨ 3= Fgen0 qh Gtke H0 Uvgkp ]Fmv0 % 53/4_ *ÐUvgkp Fgen0Ñ+ ̨ 6= Gz0 3 vq Uvgkp Fgen0

Vjg Uvcvg FgrctvogpvÓu Qhhkeg qh Kphqtocvkqp Rtqitcou cempqyngfigf tgegkrv qh

rnckpvkhhÓu HQKC tgswguv qp Lwn{ :. 42360 Fgh0Óu UQH ̨ 4= Rn0Óu Tgur0 UQH ̨ 40

KK0 Rtqegfwtcn Jkuvqt{

Vjg Uvcvg Fgrctvogpv fkf pqv tgurqpf vq rnckpvkhhÓu HQKC tgswguv ykvjkp vjg uvcvwvqtkn{/

tgswktgf vygpv{/fc{ rgtkqf0 Eqorn0 ̨ 9= see7 W0U0E0 ¸ 774*c+*8+*C+0 Rnckpvkhh hkngf vjku ncyuwkv

qp Ugrvgodgt 6. 4236. seeEqorn0. cpf fghgpfcpv cpuygtgf qp Qevqdgt 32. 42360 Cpuygt ]Fmv0

% 8_0 Qxgt vjg eqwtug qh vjg pgzv {gct cpf c jcnh. fghgpfcpv rtqfwegf fqewogpvu vq rnckpvkhh wpvkn

kv fgvgtokpgf vjcv kv jcf eqorngvgf rtqeguukpi rnckpvkhhÓu HQKC tgswguv0 SeeLqkpv Uvcvwu Tgrqtv

]Fmv0 % 4;_0

Vjg Uvcvg Fgrctvogpv dgicp c tqnnkpi rtqfwevkqp qp Fgegodgt 39. 42360 Vjg hktuv

rtqfwevkqp tguwnvgf kp vjg kfgpvkhkecvkqp qh vjtgg fqewogpvu tgurqpukxg vq rnckpvkhhÓu tgswguv. dwv

fghgpfcpv fgvgtokpgf vjcv cnn vjtgg jcf vq dg ykvjjgnf kp hwnn0 Fgh0Óu UQH ̨ 5= Rn0Óu Tgur0 UQH

̨ 5= Gz0 5 vq Uvgkp Fgen0 Qp Hgdtwct{ 33. 4237. vjg Uvcvg Fgrctvogpv tgngcugf pkpg fqewogpvu kp

hwnn cpf ugxgp fqewogpvu kp rctv. Fgh0Óu UQH ̨ 6= Rn0Óu Tgur0 UQH ̨ 6= Gz0 6 vq Uvgkp Fgen0. cpf

qp Crtkn :. 4237. vjg Uvcvg Fgrctvogpv tgngcugf hkxg fqewogpvu kp hwnn cpf vyq fqewogpvu kp rctv0

Fgh0Óu UQH ̨ 7= Rn0Óu Tgur0 UQH ̨ 7= Gz0 7 vq Uvgkp Fgen0

Vjg Uvcvg Fgrctvogpv eqorngvgf rtqeguukpi vjg hkpcn rctv qh vjg tgswguv qp Lwpg 5. 4237.

cpf tgngcugf 528 fqewogpvu kp hwnn cpf 84 fqewogpvu kp rctv. yjkng ykvjjqnfkpi ; fqewogpvu kp
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hwnn0 Fgh0Óu UQH ̨ 8= Rn0Óu Tgur0 UQH ̨ 8= Gz0 8 vq Uvgkp Fgen0 Cv vjg ucog vkog. vjg Uvcvg

Fgrctvogpv rtqxkfgf rnckpvkhh ykvj c nkpm vq 8: cffkvkqpcn tgurqpukxg tgeqtfu eqpvckpgf ykvjkp vjg

52.222 gocknu hqtogt Ugetgvct{ qh Uvcvg Jknnct{ Enkpvqp jcf rtqxkfgf vq vjg Uvcvg Fgrctvogpv0

Fgh0Óu UQH ̨ 9= Rn0Óu Tgur0 UQH ̨ 9= Gz0 8 vq Uvgkp Fgen0 Qwv qh vjqug ukzv{/gkijv fqewogpvu. hqtv{

ygtg tgngcugf kp hwnn cpf vygpv{/gkijv ygtg tgngcugf kp rctv0 Fgh0Óu UQH ̨ 9= Rn0Óu Tgur0 UQH ̨ 9=

Uvgkp Fgen0 ̨ ;0 Kp vqvcn. fghgpfcpv tgngcugf 67; fqewogpvu kp yjqng qt kp rctv. cpf ykvjjgnf 34

fqewogpvu cu gzgorv kp vjgkt gpvktgv{0 SeeUvcvwu Tgrqtv ]Fmv0 % 34_ ̨ 60

Qp Pqxgodgt 4. 4237. vjg Uvcvg Fgrctvogpv eqorngvgf c uwrrngogpvcn ugctej qh vjg

52.222 gocknu rtqxkfgf d{ hqtogt Ugetgvct{ Enkpvqp cpf tgngcugf 3 fqewogpv kp hwnn cpf 8

fqewogpvu kp rctv0 Fgh0Óu UQH ̨ := Rn0Óu Tgur0 UQH ̨ := Gz0 9 vq Uvgkp Fgen0 Cpf vjg Uvcvg

Fgrctvogpv cnuq ugctejgf ocvgtkcnu qdvckpgf htqo hqtogt Uvcvg Fgrctvogpv gornq{ggu Jwoc

Cdgfkp. Ejgt{n Oknnu. cpf Lceqd Uwnnkxcp cpf tgngcugf vygnxg fqewogpvu kp rctv qp Pqxgodgt 34.

4237. Fgh0Óu UQH ̨ ;= Rn0Óu Tgur0 UQH ̨ ;= Gz0 : vq Uvgkp Fgen0. cpf vygnxg fqewogpvu kp hwnn cpf

vjtgg fqewogpvu kp rctv qp Pqxgodgt 52. 42370 Fgh0Óu UQH ̨ 32= Rn0Óu Tgur0 UQH ̨ 32= Gz0 ; vq

Uvgkp Fgen0

Qp Octej 9. 4238. vjg Uvcvg Fgrctvogpv kphqtogf rnckpvkhh vjcv kv jcf eqorngvgf c ugctej

qh gngevtqpke tgeqtfu htqo vjg Qhhkeg qh vjg Gzgewvkxg Ugetgvctkcv cpf tgngcugf qpg fqewogpv kp

hwnn cpf vgp fqewogpvu kp rctv0 Fgh0Óu UQH ̨ 35= Rn0Óu Tgur0 UQH ̨ 35= Gz0 32 vq Uvgkp Fgen0 Chvgt

tgxkgykpi vjqug ocvgtkcnu. vjg Uvcvg Fgrctvogpv cnuq rtqfwegf hqwt cffkvkqpcn fqewogpvu kp hwnn.

gkijvggp fqewogpvu kp rctv. cpf ykvjjgnf vgp fqewogpvu kp hwnn qp Crtkn 9. 42380 Fgh0Óu UQH ̨ 36=

Rn0Óu Tgur0 UQH ̨ 36= Gz0 33 vq Uvgkp Fgen0 Cffkvkqpcnn{. qp Lwpg 8. 4238. vjg Uvcvg Fgrctvogpv
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kfgpvkhkgf kphqtocvkqp ykvjkp pkpg fqewogpvu vjcv ygtg rtgxkqwun{ ykvjjgnf kp rctv qt kp hwnn cpf

rtqxkfgf vjcv kphqtocvkqp vq rnckpvkhh0 Uvgkp Fgen0 ̨ 36= Gz0 34 vq Uvgkp Fgen03

Qp Lwpg 8. 4238. fghgpfcpv hkngf c oqvkqp hqt uwooct{ lwfiogpv eqpvgpfkpi vjcv vjg

cigpe{Óu ugctejgu ygtg cfgswcvg. cpf vjcv vjg cigpe{ jcf rtqrgtn{ ykvjjgnf kphqtocvkqp wpfgt

HQKC Gzgorvkqpu 3. 5. 7. cpf 80 Fgh0Óu Oqv0 hqt Uwoo0 L0 ]Fmv0 % 53_ *ÐFgh0Óu Oqv0Ñ+= Fgh0Óu

Ogo0 qh R0 ( C0 kp Uwrr0 qh Fgh0Óu Oqv0 ]Fmv0 % 53/3_ *ÐFgh0Óu Ogo0Ñ+ cv ;Î520 Rnckpvkhh hkngf c

etquu/oqvkqp hqt uwooct{ lwfiogpv qp Lwn{ :. 4238. kp yjkej kv cnuq qrrqugf fghgpfcpvÓu oqvkqp.

dwv qpn{ ejcnngpigf vjg Uvcvg FgrctvogpvÓu ykvjjqnfkpi qh egtvckp tgurqpukxg tgeqtfu wpfgt HQKC

Gzgorvkqpu 3 cpf 704 Rn0Óu Etquu/Oqv0 hqt Uwoo0 L0 ]Fmv0 %% 55Î56_ *ÐRn0Óu Etquu/Oqv0Ñ+= Rn0Óu

3 Kp Cwiwuv 4238. vjg Uvcvg Fgrctvogpv cnuq eqpfwevgf c ugctej qh ocvgtkcnu kv tgegkxgf htqo
vjg HDK cpf tgvtkgxgf qpg fqewogpv tgurqpukxg vq rnckpvkhhÓu HQKC tgswguv0 SeePqvkeg Tgictfkpi
Fgh0Óu Ugctej qh Kphqtocvkqp Vtcpuhgttgf htqo vjg HDK ]Fmv0 % 63_ ̨̨ 4Î50 Chvgt eqphgttkpi ykvj
fghgpfcpv. rnckpvkhh jcu citggf pqv vq ejcnngpig vjg ueqrg qh vjg ugctej hqt tgeqtfu vtcpuhgttgf htqo
vjg HDK0 Id. ̨ 60 Vjg Uvcvg Fgrctvogpv rtqfwegf vjg tgurqpukxg fqewogpv vq rnckpvkhh ykvj
tgfcevkqpu vcmgp rwtuwcpv vq Gzgorvkqpu 8 cpf 9*e+. id.. cpf rnckpvkhh kphqtogf vjg Eqwtv vjcv kv
fqgu pqv kpvgpf vq ejcnngpig vjg rtqrtkgv{ qh vjgug ykvjjqnfkpiu0 Lqkpv Uvcvwu Tgrqtv ]Fmv0 % 64_0

4 Cnvjqwij fghgpfcpv oqxgf hqt uwooct{ lwfiogpv qp vjg cfgswce{ qh kvu ugctejgu. cu ygnn
cu qp kvu ykvjjqnfkpi qh egtvckp kphqtocvkqp qt yjqng fqewogpvu wpfgt HQKC Gzgorvkqpu 5 cpf 8.
rnckpvkhh fqgu pqv ejcnngpig vjg cfgswce{ qh vjg ugctejgu qt vjg ykvjjqnfkpiu wpfgt Gzgorvkqpu 5
cpf 80 Rnckpvkhh uvcvgu vjcv kv Ðjcu gngevgf pqv vq ejcnngpig ]f_ghgpfcpvÓu ykvjjqnfkpiu wpfgt HQKC
Gzgorvkqpu 5 qt 8 0 0 0 0Ñ Rn0Óu Etquu/Ogo0 cv 32 p030 Vjgtghqtg. fghgpfcpv ku gpvkvngf vq uwooct{
lwfiogpv cu vq kvu ykvjjqnfkpiu wpfgt vjqug gzgorvkqpu0 Cu vq vjg cfgswce{ qh fghgpfcpvÓu
ugctejgu. rnckpvkhh Ðqdlgevu vq vjg uwhhkekgpe{ qh vjg Uvcvg FgrctvogpvÓu ugctejgu.Ñ dwv rnckpvkhh
Ðfqgu pqv cum vjg Eqwtv vq fwrnkecvg vjg uwduvcpvkcn yqtm qh vjg vjtgg qvjgt eqwtvu vjcv ctg ewttgpvn{
eqpukfgtkpi vjku ucog kuuwg0Ñ Rn0Óu Etquu/Ogo0 cv 3. ;0 Fghgpfcpv cuugtvu vjcv rnckpvkhh jcu Ðhckngf
vq ejcnngpig cp{ qh vjg ugctejgu Uvcvg did eqpfwevÑ cpf kv ku vjgtghqtg gpvkvngf vq uwooct{
lwfiogpv0 Fgh0Óu Etquu/Qrr0 cv 4Î5 *gorjcuku kp qtkikpcn+0 Kp kvu etquu/tgrn{. rnckpvkhh tgkvgtcvgu
vjcv kv jcu Ðrtgugtxgf kvu qdlgevkqpu vq ]f_ghgpfcpvÓu ugctejguÑ cpf uvcvgu vjcv rnckpvkhh Ðyqwnf pqv
cum vjg Eqwtv vq twng qp vjg kuuwg0Ñ Rn0Óu Etquu/Tgrn{ cv 340 Kp qvjgt yqtfu. rnckpvkhh ku pqv cevkxgn{
ejcnngpikpi vjg cfgswce{ qh vjg Uvcvg FgrctvogpvÓu ugctejgu kp vjku rctvkewnct ecug. cpf vjg Eqwtv
fqgu pqv pggf vq fgekfg yjgvjgt vjg ugctejgu ygtg cfgswcvg cu c ocvvgt qh ncy cu rctv qh kvu gpvt{
qh uwooct{ lwfiogpv kp vjku ecug0
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Ogo0 qh R0 ( C0 kp Qrr0 vq Fgh0Óu Oqv0 ( kp Uwrr0 qh Rn0Óu Etquu/Oqv0 ]Fmv0 %% 55Î56_ *ÐRn0Óu

Etquu/Ogo0Ñ+ cv 32Î390

Fghgpfcpv hkngf c tgrn{ kp uwrrqtv qh kvu oqvkqp hqt uwooct{ lwfiogpv. cpf kp qrrqukvkqp

vq rnckpvkhhÓu etquu/oqvkqp hqt uwooct{ lwfiogpv qp Cwiwuv 34. 42380 Fgh0Óu Tgrn{ kp Uwrr0 qh

Fgh0Óu Oqv0 ( Ogo0 kp Qrr0 vq Rn0Óu Etquu/Oqv0 ]Fmv0 %% 59Î5:_ *ÐFgh0Óu Etquu/Qrr0Ñ+0 Vjgp.

qp Cwiwuv 46. 4238. rnckpvkhh hkngf kvu tgrn{ vq fghgpfcpvÓu qrrqukvkqp. kp yjkej kv pcttqygf kvu

ejcnngpig qpn{ vq egtvckp ykvjjqnfkpiu wpfgt Gzgorvkqp 705 Rn0Óu Tgrn{ vq Fgh0Óu Etquu/Qrr0

]Fmv0 % 62_ *ÐRn0Óu Etquu/Tgrn{Ñ+ cv 30

Rnckpvkhh ejcnngpigu fghgpfcpvÓu ykvjjqnfkpiu wpfgt Gzgorvkqp 7Óu fgnkdgtcvkxg rtqeguu

rtkxkngig qp vjg itqwpfu vjcv vjg iqxgtpogpv okueqpfwev gzegrvkqp crrnkgu cpf vjcv cnn fqewogpvu

ykvjjgnf wpfgt vjku rtkxkngig ujqwnf dg rtqfwegf0 Rn0Óu Etquu/Ogo0 cv 32Î34= Rn0Óu Etquu/Tgrn{

cv 3Î80 Cnuq. rnckpvkhh ejcnngpigu vjg ykvjjqnfkpi qh kphqtocvkqp eqpvckpgf kp vyq fqewogpvu kp

rctvkewnct. ctiwkpi vjcv Gzgorvkqp 7Óu fgnkdgtcvkxg rtqeguu rtkxkngig ukorn{ fqgu pqv crrn{ vq vjqug

fqewogpvu0 Rn0Óu Etquu/Ogo0 cv 37Î39= Rn0Óu Etquu/Tgrn{ cv 3. 9Î340

Rwtuwcpv vq vjg EqwtvÓu Hgdtwct{ 9. 4239 Qtfgt. fghgpfcpv fgnkxgtgf vjg fqewogpvu

ykvjjgnf wpfgt Gzgorvkqp 7 vq ejcodgtu hqt in camera kpurgevkqp vq cuukuv vjg Eqwtv kp ocmkpi c

tgurqpukdng de novo fgvgtokpcvkqp0 See Ray v. Turner. 7:9 H04f 33:9. 33;7 *F0E0 Ekt0 3;9:+0

Dcugf qp vjg dtkghu cpf fgenctcvkqpu uwdokvvgf d{ vjg rctvkgu cpf vjg EqwtvÓu in camera 

tgxkgy qh vjg tgeqtfu. vjg Eqwtv yknn itcpv fghgpfcpvÓu oqvkqp hqt uwooct{ lwfiogpv kp rctv cpf

fgp{ kv kp rctv0

5 Kp kvu etquu/tgrn{. rnckpvkhh cuugtvu vjcv kv Ðku ucvkuhkgf vjcv ]f_ghgpfcpv jcu pqy ogv kvu
dwtfgp qh rtqqh qp kvu Gzgorvkqp 3 enckou.Ñ cpf vjcv vjg qpn{ tgockpkpi kuuwgu tgxqnxg ctqwpf
fghgpfcpvÓu ykvjjqnfkpiu wpfgt Gzgorvkqp 7Óu fgnkdgtcvkxg rtqeguu rtkxkngig0 Rn0Óu Etquu/Tgrn{
cv 30 Vjgtghqtg. fghgpfcpv ku cnuq gpvkvngf vq uwooct{ lwfiogpv cu vq kvu ykvjjqnfkpiu wpfgt
Gzgorvkqp 30
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UVCPFCTF QH TGXKGY

Kp c HQKC ecug. vjg fkuvtkev eqwtv tgxkgyu vjg cigpe{Óu fgekukqpu de novocpf Ðvjg dwtfgp

ku qp vjg cigpe{ vq uwuvckp kvu cevkqp0Ñ 7 W0U0E0 ¸ 774*c+*6+*D+= Military Audit Project v. Casey.

878 H04f 946. 95: *F0E0 Ekt0 3;:3+0 Ð]V_jg xcuv oclqtkv{ qh HQKC ecugu ecp dg tguqnxgf qp

uwooct{ lwfiogpv0Ñ Brayton v. Office of U.S. Trade Rep.. 863 H05f 743. 749 *F0E0 Ekt0 4233+0

Uwooct{ lwfiogpv ku crrtqrtkcvg Ðkh vjg oqxcpv ujqyu vjcv vjgtg ku pq igpwkpg fkurwvg cu

vq cp{ ocvgtkcn hcev cpf vjg oqxcpv ku gpvkvngf vq lwfiogpv cu c ocvvgt qh ncy0Ñ Hgf0 T0 Ekx0 R0

78*c+0 Vjg rctv{ uggmkpi uwooct{ lwfiogpv Ðdgctu vjg kpkvkcn tgurqpukdknkv{ qh kphqtokpi vjg

fkuvtkev eqwtv qh vjg dcuku hqt kvu oqvkqp. cpf kfgpvkh{kpi vjqug rqtvkqpu qh vjg rngcfkpiu.

fgrqukvkqpu. cpuygtu vq kpvgttqicvqtkgu. cpf cfokuukqpu qp hkng. vqigvjgt ykvj vjg chhkfcxkvu. kh cp{.

yjkej kv dgnkgxgu fgoqpuvtcvg vjg cdugpeg qh c igpwkpg kuuwg qh ocvgtkcn hcev0Ñ Celotex Corp. v. 

Catrett. 699 W0U0 539. 545 *3;:8+ *kpvgtpcn swqvcvkqp octmu qokvvgf+0 Vq fghgcv uwooct{

lwfiogpv. vjg pqp/oqxkpi rctv{ owuv Ðfgukipcvg urgekhke hcevu ujqykpi vjcv vjgtg ku c igpwkpg

kuuwg hqt vtkcn0Ñ Id. cv 546 *kpvgtpcn swqvcvkqp octmu qokvvgf+0

Vjg ogtg gzkuvgpeg qh c hcevwcn fkurwvg ku kpuwhhkekgpv vq rtgenwfg uwooct{ lwfiogpv0

Anderson v. Liberty Lobby, Inc.. 699 W0U0 464. 469Î6: *3;:8+0 C fkurwvg ku ÐigpwkpgÑ qpn{ kh c

tgcuqpcdng hcev/hkpfgt eqwnf hkpf hqt vjg pqp/oqxkpi rctv{= c hcev ku ÐocvgtkcnÑ qpn{ kh kv ku ecrcdng

qh chhgevkpi vjg qwveqog qh vjg nkvkicvkqp0 Id. cv 46:= Laningham v. U.S. Navy. :35 H04f 3458.

3463 *F0E0 Ekt0 3;:9+0 Kp vjg HQKC eqpvgzv. Ðvjg uwhhkekgpe{ qh vjg cigpe{Óu kfgpvkhkecvkqp qt

tgvtkgxcn rtqegfwtgÑ owuv dg Ðigpwkpgn{ kp kuuwgÑ kp qtfgt hqt uwooct{ lwfiogpv vq dg

kpcrrtqrtkcvg0 Weisberg v. DOJ. 849 H04f 587. 593 p076 *F0E0 Ekt0 3;:2+. swqvkpi Founding

Church of Scientology v. Nat’l Sec. Agency. 832 H04f :46. :58 *F0E0 Ekt0 3;9;+ *kpvgtpcn swqvcvkqp

octmu qokvvgf+0 Kp cuuguukpi c rctv{Óu oqvkqp. vjg eqwtv owuv Ðxkgy vjg hcevu cpf ftcy tgcuqpcdng
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kphgtgpegu Òkp vjg nkijv oquv hcxqtcdng vq vjg rctv{ qrrqukpi vjg uwooct{ lwfiogpv oqvkqp0ÓÑ

Scott v. Harris. 772 W0U0 594. 59: *4229+ *cnvgtcvkqpu qokvvgf+. swqvkpi United States v. Diebold, 

Inc.. 58; W0U0 876. 877 *3;84+ *rgt ewtkco+0

ÐUwooct{ lwfiogpv oc{ dg itcpvgf qp vjg dcuku qh cigpe{ chhkfcxkvuÑ kp HQKC ecugu.

yjgp vjqug chhkfcxkvu Ðeqpvckp tgcuqpcdng urgekhkekv{ qh fgvckn tcvjgt vjcp ogtgn{ eqpenwuqt{

uvcvgogpvu.Ñ cpf yjgp Ðvjg{ ctg pqv ecnngf kpvq swguvkqp d{ eqpvtcfkevqt{ gxkfgpeg kp vjg tgeqtf

qt d{ gxkfgpeg qh cigpe{ dcf hckvj0Ñ Judicial Watch, Inc. v. U.S. Secret Serv.. 948 H05f 42:. 437

*F0E0 Ekt0 4235+. swqvkpi Consumer Fed’n of Am. v. Dep’t of Agric.. 677 H05f 4:5. 4:9 *F0E0 Ekt0

4228+0 Jqygxgt. c rnckpvkhh ecppqv tgdwv vjg iqqf hckvj rtguworvkqp chhqtfgf vq cp cigpe{Óu

uwrrqtvkpi chhkfcxkvu vjtqwij Ðrwtgn{ urgewncvkxg enckou cdqwv vjg gzkuvgpeg cpf fkueqxgtcdknkv{

qh qvjgt fqewogpvu0Ñ SafeCard Servs., Inc. v. SEC. ;48 H04f 33;9. 3422 *F0E0 Ekt0 3;;3+. swqvkpi

Ground Saucer Watch, Inc. v. CIA. 8;4 H04f 992. 993 *F0E0 Ekt0 3;:3+0

CPCN[UKU

K0 Ngicn Uvcpfctf

HQKC tgswktgu vjg tgngcug qh iqxgtpogpv tgeqtfu wrqp tgswguv0 Kvu rwtrqug ku Ðvq gpuwtg

cp kphqtogf ekvk¦gpt{. xkvcn vq vjg hwpevkqpkpi qh c fgoqetcvke uqekgv{. pggfgf vq ejgem cickpuv

eqttwrvkqp cpf vq jqnf vjg iqxgtpqtu ceeqwpvcdng vq vjg iqxgtpgf0Ñ NLRB v. Robbins Tire & 

Rubber Co.. 659 W0U0 436. 464 *3;9:+0 Cv vjg ucog vkog. Eqpitguu tgeqipk¦gf Ðvjcv ngikvkocvg

iqxgtpogpvcn cpf rtkxcvg kpvgtguvu eqwnf dg jctogf d{ tgngcug qh egtvckp v{rgu qh kphqtocvkqp cpf

rtqxkfgf pkpg urgekhke gzgorvkqpu wpfgt yjkej fkuenquwtg eqwnf dg tghwugf0Ñ FBI v. 

Abramson. 678 W0U0 837. 843 *3;:4+= see also Ctr. for Nat’l Sec. Studies v. DOJ. 553 H05f ;3:.

;47 *F0E0 Ekt0 4225+ *ÐHQKC tgrtgugpvu c dcncpeg uvtwem d{ Eqpitguu dgvyggp vjg rwdnkeÓu tkijv

vq mpqy cpf vjg iqxgtpogpvÓu ngikvkocvg kpvgtguv kp mggrkpi egtvckp kphqtocvkqp eqphkfgpvkcn0Ñ+.



:

ekvkpi John Doe Agency v. John Doe Corp.. 6;5 W0U0 368. 374 *3;:;+0 Vjg Uwrtgog Eqwtv jcu

kpuvtwevgf vjcv ÐHQKC gzgorvkqpu ctg vq dg pcttqyn{ eqpuvtwgf0Ñ Abramson. 678 W0U0 cv 8520

Vq rtgxckn kp c HQKC cevkqp. cp cigpe{ owuv hktuv fgoqpuvtcvg vjcv kv jcu ocfg Ðc iqqf

hckvj ghhqtv vq eqpfwev c ugctej hqt vjg tgswguvgf tgeqtfu. wukpi ogvjqfu yjkej ecp dg tgcuqpcdn{

gzrgevgf vq rtqfweg vjg kphqtocvkqp tgswguvgf0Ñ Oglesby v. U.S. Dep’t of Army. ;42 H04f 79. 8:

*F0E0 Ekt0 3;;2+0 Ugeqpf. vjg cigpe{ owuv ujqy vjcv Ðocvgtkcnu vjcv ctg ykvjjgnf 0 0 0 hcnn ykvjkp

c HQKC uvcvwvqt{ gzgorvkqp0Ñ  Leadership Conference on Civil Rights v. Gonzales. 626 H0 Uwrr0

4f 468. 474 *F0F0E0 4227+0 Cp{ Ðtgcuqpcdn{ ugitgicdngÑ kphqtocvkqp kp c tgurqpukxg tgeqtf owuv

dg tgngcugf. 7 W0U0E0 ¸ 774*d+. cpf Ðpqp/gzgorv rqtvkqpu qh c fqewogpv owuv dg fkuenqugf wpnguu

vjg{ ctg kpgzvtkecdn{ kpvgtvykpgf ykvj gzgorv rqtvkqpu0Ñ Mead Data Cent., Inc. v. U.S. Dep’t of 

Air Force. 788 H04f 464. 482 *F0E0 Ekt0 3;99+0

KK0 Gzgorvkqp 7 Ykvjjqnfkpiu

Gzgorvkqp 7 rgtokvu cigpekgu vq ykvjjqnf Ðkpvgt/cigpe{ qt kpvtc/cigpe{ ogoqtcpfwou qt

ngvvgtu yjkej yqwnf pqv dg cxckncdng d{ ncy vq c rctv{ qvjgt vjcp cp cigpe{ kp nkvkicvkqp ykvj vjg

cigpe{0Ñ 7 W0U0E0 ¸ 774*d+*7+= Dep’t of Interior & Bureau of Indian Affairs v. Klamath Water 

Users Protective Ass’n. 754 W0U0 3. : *4223+0 C fqewogpv oc{ dg rtqrgtn{ ykvjjgnf wpfgt

Gzgorvkqp 7 qpn{ kh *3+ kvu uqwteg ku c iqxgtpogpv cigpe{. cpf *4+ kv hcnnu Ðykvjkp vjg codkv qh c

rtkxkngig cickpuv fkueqxgt{ wpfgt lwfkekcn uvcpfctfu vjcv yqwnf iqxgtp nkvkicvkqp cickpuv vjg cigpe{

vjcv jqnfu kv0Ñ Klamath. 754 W0U0 cv :0 Vjg gzgorvkqp gpeqorcuugu Ðrtqvgevkqpu vtcfkvkqpcnn{

chhqtfgf egtvckp fqewogpvu rwtuwcpv vq gxkfgpvkct{ rtkxkngigu kp vjg ekxkn fkueqxgt{ eqpvgzv.Ñ

kpenwfkpi vjg gzgewvkxg Ðfgnkdgtcvkxg rtqeguuÑ rtkxkngig0 Taxation with Representation Fund v. 

IRS. 868 H04f 888. 898 *F0E0 Ekt0 3;:3+0 HQKC Ðrncegu vjg dwtfgp qp vjg cigpe{ vq uwuvckp vjg



;

ncyhwnpguu qh urgekhke ykvjjqnfkpiu kp nkvkicvkqp0Ñ Nat. Res. Def. Council, Inc. v. Nuclear 

Regulatory Comm’n. 438 H05f 33:2. 33;2 *F0E0 Ekt0 4222+0

ÐVjg fgnkdgtcvkxg rtqeguu rtkxkngig tguvu qp vjg qdxkqwu tgcnk¦cvkqp vjcv qhhkekcnu yknn pqv

eqoowpkecvg ecpfkfn{ coqpi vjgougnxgu kh gcej tgoctm ku c rqvgpvkcn kvgo qh fkueqxgt{.Ñ cpf kvu

rwtrqug Ðku vq gpjcpeg Òvjg swcnkv{ qh cigpe{ fgekukqpuÓ d{ rtqvgevkpi qrgp cpf htcpm fkuewuukqp

coqpi vjqug yjq ocmg vjgo ykvjkp vjg Iqxgtpogpv0Ñ Klamath. 754 W0U0 cv :Î;. *ekvcvkqpu

qokvvgf+. swqvkpi NLRB v. Sears, Roebuck & Co.. 643 W0U0 354. 373 *3;97+0 Vq ceeqornkuj vjcv

iqcn. Ð]v_jg fgnkdgtcvkxg rtqeguu rtkxkngig rtqvgevu cigpe{ fqewogpvu vjcv ctg dqvj rtgfgekukqpcn

cpf fgnkdgtcvkxg0Ñ Judicial Watch, Inc. v. FDA. 66; H05f 363. 373 *F0E0 Ekt0 4228+. ekvkpi Coastal

States Gas Corp. v. Dep’t of Energy. 839 H04f :76. :88 *F0E0 Ekt0 3;:2+0

Kp vjku ecug. rnckpvkhh ejcnngpigu vjg ykvjjqnfkpi qh egtvckp Uvcvg Fgrctvogpv tgeqtfu cu

fguetkdgf kp vjg VaughnKpfgz wpfgt Gzgorvkqp 706 Rnckpvkhh ockpvckpu vjcv vjgug fqewogpvu oc{

ujgf nkijv qp iqxgtpogpv okueqpfwev. cpf vjgtghqtg. vjg fgnkdgtcvkxg rtqeguu rtkxkngig ku qxgteqog

d{ c iqxgtpogpv okueqpfwev gzegrvkqp0 Rn0Óu Etquu/Ogo0 cv 32Î34= Rn0Óu Etquu/Tgrn{ cv 4Î80

Cnuq. rnckpvkhh urgekhkecnn{ ejcnngpigu vjg ykvjjqnfkpi qh vjg eqpvgpvu qh vyq fqewogpvu.

E2795;7;4 cpf E2795;7;7. ctiwkpi vjcv vjg kphqtocvkqp ykvjjgnf ku rwtgn{ hcevwcn cpf pqv

rtqvgevgf d{ vjg fgnkdgtcvkxg rtqeguu rtkxkngig0 Rn0Óu Etquu/Tgrn{ cv 9Î340

6 Urgekhkecnn{. rnckpvkhh ejcnngpigu vjg ykvjjqnfkpiu kp. qt qh. vjg hqnnqykpi fqewogpvu<
E2795;789= E2795;7;4 cpf E2795;7;7= E2795;772 cpf E2792399;= E279924256. E279243;6.
cpf E27;6:2:;= E27924385= E2792459;= E27924639= E27924446= E2792447;= E27924672=
E278;5449= E278;5465= E27923:;5. E27924292. cpf E27924284= E27923:62= E27923:;:=
E27923947. E27923::5. E27923;;:. E27924272. E27924273. cpf E27923::6= E27923;47=
E27924248. E27924274. E27924289. E27924379. E279243;5. E2792462:. E27924633.
E27924645. E27924656. cpf E27923;85= E27924252= E27924279= E27924665 cpf E2792466:=
E27924674= E27924443= E27;69;88. E27;69;89. E27;69;9:. E27;69;:6. cpf E27;6:278=
E27;69;:3. E27;69;:9. E27;69;;4. E27;6:255. E26;6:262. E27;6:264. E27;6:266.
E27;6:26:. E27;6:274. E27;6:459. cpf E27;6:4:2= E27;6:48:= E27;6:2;5. E27;6:464. cpf
E27;6:48;= cpf E27;6:4870 SeeRn0Óu Etquu/Ogo0 cv 32Î330
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C0 Vjg iqxgtpogpv okueqpfwev gzegrvkqp fqgu pqv crrn{ vq cdtqicvg vjg
fgnkdgtcvkxg rtqeguu rtkxkngig kp vjku HQKC ecug0

Ykvj vjg gzegrvkqp qh vyq urgekhke fqewogpvu. rnckpvkhh fqgu pqv ejcnngpig vjg Uvcvg

FgrctvogpvÓu ejctcevgtk¦cvkqp qh vjg ykvjjgnf fqewogpvu qt kphqtocvkqp cu rtgfgekukqpcn cpf

fgnkdgtcvkxg0 Kpuvgcf. rnckpvkhh cumu vjg Eqwtv vq tglgev fghgpfcpvÓu cuugtvkqp qh vjg fgnkdgtcvkxg

rtqeguu rtkxkngig cu vq cnn qh vjg fqewogpvu ykvjjgnf wpfgt Gzgorvkqp 7 dgecwug rnckpvkhh eqpvgpfu

vjg iqxgtpogpv jcu gpicigf kp okueqpfwev0 Urgekhkecnn{. rnckpvkhh ctiwgu vjcv vjg ÐUvcvg

Fgrctvogpv cpf Qdcoc Cfokpkuvtcvkqp engctn{ okungf vjg rwdnke cdqwv vjg Dgpijc¦k cvvcem.Ñ cpf

vjcv Ðvjgtg ku c engct eqppgevkqp dgvyggp vjg iqxgtpogpv okueqpfwev cpf vjg tgeqtfu cpf ocvgtkcn

cv kuuwg0Ñ Rn0Óu Etquu/Ogo0 cv 340 Jqygxgt. vjg Eqwtv ku pqv rgtuwcfgf vjcv vjg okueqpfwev

gzegrvkqp ku cxckncdng kp c HQKC ecug. cpf vjgtghqtg. kv fqgu pqv pggf vq iq qp vq cuuguu. dcugf

uqngn{ qp vjg uocnn uwdugv qh fqewogpvu vjcv jcxg dggp rtqxkfgf vq vjg Eqwtv kp vjku ecug. yjgvjgt

vjgtg ku gxkfgpeg qh vjg mkpf qh gzvtgog okueqpfwev vjcv okijv ugtxg cu cp gzegrvkqp vq vjg

rtkxkngig kp cpqvjgt ukvwcvkqp0

Kp In re Sealed Case. c ecug kpxqnxkpi vjg gphqtegogpv qh c itcpf lwt{ uwdrqgpc kuuwgf vq

vjg Yjkvg Jqwug eqwpugnÓu qhhkeg. vjg F0E0 Ektewkv qdugtxgf vjcv vjg fgnkdgtcvkxg rtqeguu rtkxkngig

Ðecp dg qxgteqog d{ c uwhhkekgpv ujqykpi qh pggf0Ñ 343 H05f 94;. 959 *F0E0 Ekt0 3;;9+0 Cu qpg

gzcorng. kv uvcvgf vjcv Ðyjgtg vjgtg ku tgcuqp vq dgnkgxg vjg fqewogpvu uqwijv oc{ ujgf nkijv qp

iqxgtpogpv okueqpfwev. Òvjg rtkxkngig ku tqwvkpgn{ fgpkgf.Ó qp vjg itqwpfu vjcv ujkgnfkpi kpvgtpcn

iqxgtpogpv fgnkdgtcvkqpu kp vjku eqpvgzv fqgu pqv ugtxg Òvjg rwdnkeÓu kpvgtguv kp jqpguv. ghhgevkxg

iqxgtpogpv0ÓÑ Id. cv 95:. swqvkpi Texaco Puerto Rico, Inc. v. Dep’t of Consumer Affairs. 82 H05f

:89. ::7 *3uv Ekt0 3;;7+0

Dwv In re Sealed Casectqug kp vjg eqpvgzv qh c etkokpcn kpxguvkicvkqp. cpf vjg Eqwtv qh

Crrgcnu Ðjcu pgxgt uswctgn{ crrnkgf ]vjg iqxgtpogpv okueqpfwev_ gzegrvkqpÑ kp vjg HQKC eqpvgzv0
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Neighborhood Assistance Corp. of Am. v. U.S. Dep’t of Housing & Urban Dev.. 3; H0 Uwrr0 5f 3.

35 *F0F0E0 4235+0 Uqog eqwtvu kp vjku fkuvtkev jcxg ekvgf In re Sealed Case cpf fkuewuugf vjg

rquukdknkv{ vjcv vjg gzegrvkqp yqwnf crrn{ kp HQKC ecugu yjgtg vjg enckogf iqxgtpogpvcn

okueqpfwev ku Ðugxgtg gpqwij vq swcnkh{ cu pghctkqwu qt gzvtgog iqxgtpogpv ytqpifqkpi0Ñ Id. cv

36= see also Nat’l Whistleblower Ctr. v. Dep’t of Health & Human Servs.. ;25 H0 Uwrr0 4f 7;. 88.

8:Î8; *F0F0E0 4234+ *uvcvkpi vjcv vjg iqxgtpogpv okueqpfwev gzegrvkqp oc{ dg kpxqmgf kp vjg

HQKC eqpvgzv. dwv eqpenwfkpi vjcv vjg tgeqtf fkf pqv tgxgcn vjg gzvtgog iqxgtpogpv ytqpifqkpi

vjcv yqwnf rtgxgpv vjg fghgpfcpv htqo kpxqmkpi vjg fgnkdgtcvkxg rtqeguu rtkxkngig+= ICM Registry, 

LLC v. U.S. Dep’t of Commerce. 75: H0 Uwrr0 4f 352. 355Î56 *F0F0E0 422:+ *cempqyngfikpi vjg

rquukdng crrnkecvkqp qh c iqxgtpogpv okueqpfwev gzegrvkqp kp c HQKC ecug. dwv fgenkpkpi vq crrn{

kv cdugpv uqog ujqykpi vjcv eqpukfgtcvkqp qh vjg rqnke{ cv kuuwg ycu qwvukfg vjg cigpe{Óu rwtxkgy

qt vjcv vjg cigpe{ jcf Ðpghctkqwu rwtrquguÑ+0 Dwv rnckpvkhh jcu pqv rqkpvgf vjg Eqwtv vq cp{ ecug

kp yjkej c eqwtv kp vjku fkuvtkev jcu qtfgtgf vjcv fgnkdgtcvkxg ocvgtkcnu dg fkuenqugf qp vjqug

itqwpfu0

Qp vjg qvjgt jcpf. cv ngcuv qpg eqwtv kp vjku fkuvtkev jcu tglgevgf vjg pqvkqp vjcv vjg eqpegrv

fkuewuugf kp In re Sealed Case yqwnf gzvgpf vq vjg HQKC eqpvgzv0 Wright v. Admin. for Children 

& Families. Pq0 37/43:. 4238 YN 7;444;5. cv ,33 *F0F0E0 Qev0 33. 4238+0 Vjg eqwtv kp Wright 

gzrnckpgf< Ð]v_jku tgcfkpi qh In re Sealed Case ku kp ceeqtfcpeg ykvj cp wpfgtuvcpfkpi qh vjg HQKC

ygnn/guvcdnkujgf kp vjku Ektewkv< Gzgorvkqp 7Óu rtqvgevkqp qh rtkxkngigf ocvgtkcnu ku pqv uwdlgev vq

vjg ucog gzegrvkqpu vq yjkej vjg eqooqp ncy rtkxkngig ku uwuegrvkdng0Ñ Id0 Vjg eqwtv ygpv qp<

Ðvjg gzgorvkqp rtqvgevu htqo fkuenquwtg uqog ocvgtkcnu vjcv. kh vjg eqooqp ncy rtkxkngig ygtg cv

kuuwg. okijv dg fkuenqugf rwtuwcpv vq Òecug/urgekhke gzegrvkqpu0ÓÑ Id.. swqvkpi Stonehill v. IRS. 77:

H05f 756. 75; *F0E0 Ekt0 422;+= see also Williams & Connolly v. SEC. 884 H05f 3462. 3466 *F0E0
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Ekt0 4233+ *pqvkpi vjcv wpfgt HQKC. c rctv{Óu pqvgu kp c etkokpcn vtkcn uvknn tgockp yqtm rtqfwev

ocvgtkcn rtqvgevgf d{ HQKC. gxgp vjqwij Ð]k_p etkokpcn vtkcnu. gxkfgpvkct{ rtkxkngigu oc{ ikxg yc{

hqt cp{ pwodgt qh tgcuqpuÑ+0

Kp vjku EqwtvÓu xkgy. vjg Wright fgekukqp hnqyu fktgevn{ htqo vjg twnkpi kp In re Sealed 

Case. yjgtg vjg Eqwtv qh Crrgcnu urgekhkecnn{ ectxgf HQKC ecugu qwv qh kvu igpgtcn tgeqipkvkqp

vjcv vjg fgnkdgtcvkxg rtqeguu rtkxkngig eqwnf dg qxgteqog d{ c ujqykpi qh pggf< Ð]v_jku

ejctcevgtkuvke qh vjg fgnkdgtcvkxg rtqeguu rtkxkngig ku pqv cp kuuwg kp HQKC ecugu dgecwug vjg eqwtvu

jcxg jgnf vjcv vjg rctvkewnct rwtrqug hqt yjkej c HQKC rnckpvkhh uggmu kphqtocvkqp ku pqv tgngxcpv

kp fgvgtokpkpi yjgvjgt HQKC tgswktgu fkuenquwtg0Ñ In re Sealed Case. 343 H05f cv 959 p07= see

also DOJ v. Reporters Comm. for Freedom of the Press. 6:; W0U0 96;. 993 *3;:;+ *Ð]Y_jgvjgt

]fkuenquwtg_ ku warrantedecppqv vwtp qp vjg rwtrqugu hqt yjkej vjg tgswguv hqt kphqtocvkqp ku

ocfg0Ñ+ *gorjcuku kp qtkikpcn+0 Vjwu. vjg Eqwtv hkpfu vjcv vjg qpn{ crrnkecdng Ektewkv cwvjqtkv{

oknkvcvgu cickpuv tgeqipk¦kpi c iqxgtpogpv okueqpfwev gzegrvkqp kp c HQKC ecug. cpf kv yknn

hqnnqy vjg cpcn{uku ugv qwv kp Wright0 Vjku ogcpu vjcv vjg Eqwtv yknn gpvgt lwfiogpv kp hcxqt qh

fghgpfcpv hqt cnn tgeqtfu ykvjjgnf qp fgnkdgtcvkxg rtqeguu itqwpfu yjgtg vjg cxckncdknkv{ qh vjg

gzgorvkqp ku pqv kp swguvkqp0

D0 Vjg ykvjjqnfkpiu rwtuwcpv vq Gzgorvkqp 7 ykvjkp fqewogpvu E2795;7;4 cpf
E2795;7;7 ygtg kortqrgt0

Rnckpvkhh ejcnngpigu vjg ykvjjqnfkpi qh gkijv ujqtv rctcitcrju ykvjkp vyq gocknu.7 enckokpi

vjcv vjg gocknu ctg pqv rtqvgevgf wpfgt vjg fgnkdgtcvkxg rtqeguu rtkxkngig dgecwug vjg{ Ðcrrgct]_ vq

dg rwtg tgrqtvkpi Î hqt kphqtocvkqpcn rwtrqugu qpn{0Ñ Rn0Óu Etquu/Tgrn{ cv 90

7 Fqewogpvu E2795;7;4 cpf E2795;7;7 kp vjg Vaughn kpfgz0 SeeUvgkp Fgen0 ̨ 7:0
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Cu ugv hqtvj cdqxg. vjg fgnkdgtcvkxg rtqeguu rtkxkngig Ðrtqvgevu cigpe{ fqewogpvu vjcv ctg

dqvj rtgfgekukqpcn cpf fgnkdgtcvkxg0Ñ Judicial Watch, Inc.. 66; H05f cv 373. ekvkpi Coastal States 

Gas Corp.. 839 H04f cv :880 C fqewogpv ku rtgfgekukqpcn kh ÐÒkv ycu igpgtcvgf dghqtg vjg cfqrvkqp

qh cp cigpe{ rqnke{Ó cpf fgnkdgtcvkxg kh Òkv tghngevu vjg ikxg/cpf/vcmg qh vjg eqpuwnvcvkxg rtqeguu0ÓÑ

Id.. swqvkpi Coastal States Gas Corp.. 839 H04f cv :880

Hqt c fqewogpv vq dg rtgfgekukqpcn. vjg cigpe{ fqgu pqv jcxg vq Ðrqkpv vq cp cigpe{ hkpcn

fgekukqp=Ñ kv oc{ Ðogtgn{ guvcdnkuj yjcv fgnkdgtcvkxg rtqeguu ku kpxqnxgf. cpf vjg tqng ]_ vjcv vjg

fqewogpvu cv kuuwg rnc{gf kp vjcv rtqeguu0Ñ Judicial Watch, Inc. v. Export-Import Bank. 32: H0

Uwrr0 4f 3;. 57 *F0F0E0 4222+. ekvkpi Formaldehyde Inst. v. Dep’t of Health and Human Servs..

::; H04f 333:. 3345 *F0E0 Ekt0 3;:;+0 Kp qvjgt yqtfu. c ÐÒrtgfgekukqpcnÓ fqewogpv ku qpg

Òrtgrctgf kp qtfgt vq cuukuv cp cigpe{ fgekukqpocmgt kp cttkxkpi cv jku fgekukqp0ÓÑ Formaldehyde

Inst.. ::; H04f cv 3344. swqvkpi Renegotiation Bd. v. Grumman Aircraft Eng’g Corp.. 643 W0U0

38:. 3:6 *3;97+0 Cpf ykvj tgurgev vq vjg ÐfgnkdgtcvkxgÑ rtqpi qh vjg vguv. vjg gzgorvkqp Ðrtqvgevu

pqv qpn{ eqoowpkecvkqpu yjkej ctg vjgougnxgu fgnkdgtcvkxg kp pcvwtg. dwv cnn eqoowpkecvkqpu

yjkej. kh tgxgcngf. yqwnf gzrqug vq rwdnke xkgy vjg fgnkdgtcvkxg rtqeguu qh cp cigpe{0Ñ Russell v. 

Dep’t of the Air Force. 8:4 H04f 3267. 326: *F0E0 Ekt0 3;:4+. ekvkpi Montrose Chem. Corp. of 

Cal. v. Train. 6;3 H04f 85 *F0E0 Ekt0 3;96+0

Vjg F0E0 Ektewkv gzrnckpgf kpMead Data Center, Inc. vjcv Ð]o_cp{ gzgorvkqp hkxg fkurwvgu

oc{ dg cdng vq dg fgekfgf d{ crrnkecvkqp qh vjg ukorng vguv vjcv hcevwcn ocvgtkcn owuv dg fkuenqugf

dwv cfxkuqt{ ocvgtkcn. eqpvckpkpi qrkpkqpu cpf tgeqoogpfcvkqpu. oc{ dg ykvjjgnf]=_ 0 0 0 dwv eqwtvu

owuv dg ectghwn pqv vq dgeqog xkevkou qh vjgkt qyp ugocpvkeu0Ñ 788 H04f cv 478. ekvkpi Montrose

Chem. Corp.. 6;3 H04f cv 8:Î930 Vjg eqwtv wpfgtueqtgf vjcv gzgorvkqp hkxg Ðku kpvgpfgf vq rtqvgev

vjg fgnkdgtcvkxg rtqeguu qh iqxgtpogpv cpf pqv lwuv fgnkdgtcvkxg ocvgtkcn0Ñ Id.
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Rgtjcru kp vjg itgcv oclqtkv{ qh ecugu vjcv rwtrqug ku ygnn ugtxgf d{
hqewukpi qp vjg pcvwtg qh vjg kphqtocvkqp uqwijv0 Kp uqog ektewouvcpegu.
jqygxgt. vjg fkuenquwtg qh gxgp rwtgn{ hcevwcn ocvgtkcn oc{ uq gzrqug vjg
fgnkdgtcvkxg rtqeguu ykvjkp cp cigpe{ vjcv kv owuv dg fggogf gzgorvkqp d{
ugevkqp 744*d+*7+0

Id.

Fghgpfcpv eqpvgpfu vjcv kv rtqrgtn{ ykvjjgnf gkijv kfgpvkecn rctcitcrju kp vyq fkhhgtgpv

gocknu. yjkej ygtg uwooctkgu qh ecnnu dgvyggp vjg Rtgukfgpv qh vjg Wpkvgf Uvcvgu cpf vjg

Rtgukfgpvu qh Nkd{c cpf Gi{rv kp vjg chvgtocvj qh vjg Dgpijc¦k cvvcem0 Fgh0Óu Ogo0 cv 480 Vjg

cigpe{ ctiwgu vjcv. hqt rwtrqugu qh yjgvjgt qt pqv vjg fqewogpvu ctg Ðrtgfgekukqpcn.Ñ yjcv ocvvgtu

ku vjg Ðkpvgpfgf wugÑ qh vjg uwooctkgu0 Fgh0Óu Etquu/Qrr0 cv 37Î38. ekvkpi Playboy Enters., Inc. 

v. DOJ. 899 H04f ;53. ;58 *F0E0 Ekt0 3;:4+ *qtfgtkpi fkuenquwtg qh FQL vcum hqteg hcevwcn tgrqtv

vjcv jcf dggp qtfgtgf vq kphqto vjg Cvvqtpg{ Igpgtcn. yjkej jg kp vwtp yqwnf ocmg cxckncdng vq

Eqpitguu+0 Vjg Uvcvg Fgrctvogpv rqukvu vjcv vjg Ðkpvgpfgf wug qh vjg uwooctkgu ]ycu_ vq rtqxkfg

kphqtocvkqp vq ugpkqt qhhkekcnu vq dg wugf kp vjgkt fgekukqp/ocmkpi rtqeguu cdqwv jqy vq tgurqpf

vq c pcvkqpcn ugewtkv{ etkuku0Ñ Id. cv 380 Cu vq vjg fqewogpvuÓ fgnkdgtcvkxg pcvwtg. fghgpfcpv cuugtvu

vjcv vjg tgfcevgf kphqtocvkqp Ðtghngevu vjg cwvjqtÓu qrkpkqp cdqwv yjkej rqtvkqpu qh vjg ecnnu vq

kpenwfg cpf jqy vq uwooctk¦g vjcv kphqtocvkqp.Ñ cpf vjcv tgxgcnkpi vjcv kphqtocvkqp yqwnf

fkuenqug vjg fgnkdgtcvkxg rtqeguu qh vjg cigpe{. yjkej ku Ðpqv tgswktgf0Ñ  Id. cv 37Î380

Rnckpvkhh ctiwgu vjcv vjg uwooctkgu fq Ðpqv crrgct vq tgncvg vq cp{ rctvkewnct fgekukqp

rgpfkpi dghqtg vjg Uvcvg Fgrctvogpv cv vjg vkog qt kp vjg hwvwtg.Ñ cpf vjcv Ð]v_jgtg ku pq Òdcem cpf

hqtvjÓ qt Òikxg cpf vcmgÓ dgvyggp qhhkekcnu.Ñ pqt c Ðtgswguv hqt eqoogpv qt kprwv0Ñ Rn0Óu Etquu/

Tgrn{ cv 90 Kv cuugtvu vjcv vjg uwooctkgu crrgct Ðvq dg rwtg tgrqtvkpi Î hqt kphqtocvkqpcn rwtrqugu

qpn{0Ñ Id. Rnckpvkhh rqkpvu vq vjg hcev vjcv vjg uwdlgev nkpg qh vjg gockn tgcfu ÐSwkem Uwooct{ qh

RQVWU Ecnnu vq Rtgukfgpvu qh Nkd{c cpf Gi{rv.Ñ vjg gockn dgctu vjg cppqvcvkqp ÐH[UC.Ñ yjkej kv
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enckou ku c eqooqp cetqp{o hqt ÐHqt [qwt Ukvwcvkqpcn Cyctgpguu.Ñ cpf vjg gockn ycu ugpv vq

Ugetgvct{ Enkpvqp ykvj vjg cppqvcvkqp ÐH[K0Ñ Id. Rnckpvkhh kpukuvu vjcv vjgug fgukipcvkqpu Ðtghwvg]_

cp{ uwiiguvkqp qh ectghwn cpcn{uku. fgnkdgtcvkqp qt lwfiogpv0Ñ Id. cv :0

Rnckpvkhh cnuq rqkpvu qwv vjcv fghgpfcpvÓu fgenctcvkqp uvcvgu vjcv Ð]v_jg ykvjjgnf kphqtocvkqp

tgrtgugpvu c ugngevkqp qh hcevu ejqugp hqt vjg rwtrqug qh cfxkukpi jkij/ngxgn Uvcvg qhhkekcnu cdqwv

vjg ecnnu dgvyggp vjg Rtgukfgpv cpf hqtgkip ngcfgtu.Ñ Rn0Óu Etquu/Tgrn{ cv :. ekvkpi Uvgkp Fgen0 ̨ 7:.

dwv vjcv kv fqgu pqv kfgpvkh{ Ðcp{ rctvkewnct cigpe{ cevkqp qt fgekukqp vq yjkej vjg gockn tgncvgu qt

kp yjkej vjg gockn rnc{gf cp{ tqngÑ cpf Ðocmgu pq ogpvkqp qh vjg gockn dgkpi wugf vq tgurqpf vq

c pcvkqpcn ugewtkv{ etkuku0Ñ Id. cv ;Î320 Ceeqtfkpi vq rnckpvkhh. fghgpfcpvÓu Ðigpgtke cuugtvkqpÑ vjcv

vjg kpvgpfgf rwtrqug qh vjg gockn ycu vq rtqxkfg kphqtocvkqp vq ugpkqt qhhkekcnu vq dg wugf kp vjgkt

fgekukqp/ocmkpi rtqeguu cdqwv jqy vq tgurqpf vq c pcvkqpcn ugewtkv{ etkuku Ðku pqv uwrrqtvgf d{

vjg gxkfgpeg0Ñ Id. cv 320 Rnckpvkhh ockpvckpu vjcv Ðvjg gocknÓu tgncvkqp vq cp{ Uvcvg Fgrctvogpv

fgnkdgtcvkqp]_ ku Òvqq cvvgpwcvgf vq dg rtqvgevgf d{ vjg fgnkdgtcvkxg rtqeguu rtkxkngig0ÓÑ Id. cv ;.

ekvkpi Mapother v. DOJ. 5 H05f 3755. 3762 *F0E0 Ekt0 3;;5+0

Vjg Eqwtv hkpfu vjcv vjg vyq tgeqtfu. gxgp kh lwuv dctgn{ rtgfgekukqpcn. ctg pqv fgnkdgtcvkxg0

Fghgpfcpv jcu rqkpvgf vq xgt{ nkvvng vq uwrrqtv kvu ejctcevgtk¦cvkqp qh vjgug vyq tgeqtfu cu

fgnkdgtcvkxg. cpf vjg EqwtvÓu in camera tgxkgy qh vjg fqewogpvu tgxgcnu vjcv vjg{ fq pqv hcnn ykvjkp

vjcv ecvgiqt{0

Vjg ecug ncy fqgu pqv uwrrqtv fghgpfcpvÓu ctiwogpv vjcv vjg ogtg ugngevkqp qh hcevu vq dg

kpeqtrqtcvgf kp c uwooct{ ku gpqwij kp cpf qh kvugnh vq ucvkuh{ vjg tgswktgogpv vjcv kv dg

fgnkdgtcvkxg0 Kp Montrose Chemical Corp.. vjg Eqwtv qh Crrgcnu fkf crrn{ vjg fgnkdgtcvkxg rtqeguu

rtkxkngig vq uwooctkgu ncy{gtu rtgrctgf hqt cp GRC Cfokpkuvtcvqt yjq ycu tgxkgykpi c Jgctkpi

GzcokpgtÓu fgekukqp0 6;3 H04f cv 87. 930 Vjg uvchh cvvqtpg{u uwooctk¦gf c tgeqtf qh qxgt ;.422
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rcigu. cpf vjg eqwtv ycu uyc{gf d{ vjg hcev vjcv vjg GRC cuukuvcpvu Ðygtg gzgtekukpi vjgkt

lwfiogpv cu vq yjcv tgeqtf gxkfgpeg yqwnf dg korqtvcpv vq vjg Cfokpkuvtcvqt kp ocmkpi jku

fgekukqp 0 0 0 0Ñ Id. cv 8:0 Dwv jgtg. vjcv gngogpv qh ukhvkpi vjtqwij cpf ykppqykpi fqyp c

xqnwokpqwu tgeqtf ykvj cp g{g vqyctfu yjcv c fgekukqp/ocmgt yqwnf hkpf ukipkhkecpv. see id.. ku

pqv rtgugpv0

Oqtgqxgt. kv ecppqv dg uckf vjcv fkuenquwtg qh vjgug tgeqtfu yqwnf Ðuq gzrqug vjg

fgnkdgtcvkxg rtqeguuÑ vjcv vjg gzgorvkqp ujqwnf crrn{0 See Mead Data Cent.. 788 H04f cv 4780

Vjg tgeqtfu fq pqv gorjcuk¦g. eqoogpv wrqp. qt ejctcevgtk¦g gxgpvu qt hcevu= vjg{ ukorn{

uwooctk¦g vgngrjqpg ecnnu cpf rcuu kphqtocvkqp qp vq Uvcvg Fgrctvogpv qhhkekcnu. ykvjqwv cp{

kpfkecvkqp vjcv vjg kphqtocvkqp ujqwnf rtqorv hwtvjgt cevkqp qt dgct wrqp c fgekukqp wpfgt tgxkgy0

Yjkng vjg Eqwtv tgeqipk¦gu vjcv vjg kphqtocvkqp ycu vtcpuokvvgf vq kphqto Uvcvg Fgrctvogpv

qhhkekcnu qh hcevu vjcv eqwnf dg tgngxcpv vq vjg qpiqkpi rgthqtocpeg qh vjgkt fwvkgu. vjg fgnkdgtcvkxg

rtqeguu rtkxkngig jcu pqv dggp kpvgtrtgvgf vq gzvgpf vjcv dtqcfn{0 Vjg cigpe{ jcu pqv ctvkewncvgf

cp{ rtkpekrng vjcv yqwnf lwuvkh{ ykvjjqnfkpi jgtg vjcv yqwnf pqv cnuq lwuvkh{ vjg ykvjjqnfkpi qh cnn

hcevwcn uwooctkgu rtgrctgf kp vjg qtfkpct{ eqwtug qh cigpe{ dwukpguu0 Kp vjg cdugpeg qh vjg

kpxqecvkqp qh uqog qvjgt rtqrgt gzgorvkqp. seeUvgkp Fgen0 ̨ 7:. vjgug vyq tgeqtfu owuv dg

rtqfwegf0

EQPENWUKQP

Hqt vjg tgcuqpu uvcvgf cdqxg. vjg Eqwtv hkpfu vjcv vjg okueqpfwev gzegrvkqp ecppqv dg

kpxqmgf kp vjku HQKC cevkqp vq cdtqicvg vjg fgnkdgtcvkxg rtqeguu rtkxkngig. cpf vjcv fghgpfcpv

kortqrgtn{ ykvjjgnf vjg vyq ejcnngpigf fqewogpvu wpfgt Gzgorvkqp 70 Vjgtghqtg. fghgpfcpvÓu

oqvkqp hqt uwooct{ lwfiogpv yknn dg ITCPVGF KP RCTV. cpf FGPKGF KP RCTV. cpf
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rnckpvkhhÓu etquu/oqvkqp hqt uwooct{ lwfiogpv yknn dg ITCPVGF KP RCTV. cpf FGPKGF KP

RCTV0 Fghgpfcpv ku kpuvtwevgf vq rtqfweg fqewogpvu E2795;7;4 cpf E2795;7;7 vq rnckpvkhh0

C ugrctcvg qtfgt yknn kuuwg0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Octej 42. 4239


