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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ADAM STEELE, etal.,

N = s N N N

Plaintiffs,
V. Civil CaseNo. 14-1523(RCL)
UNITED STATES OF AMERICA, )
Defendant. );

MEMORANDUM OPINION

Currently before the Court ithe plaintiffs’ Motion for Chss Certification [46]. Upon
consideration of the motion, plaintiffs’ opposition, defendant’sysetiie entire record herein,
and the applicable law, the Court finds thatmtiéfis have satisfied the requirements of Federal
Rule of Civil Procedure (FRCP) 23 as it relateplaintiffs’ request fordeclaratory relief. The
Court will certify the proposedlass under FRCP 23(b)(2) for that portion of the case.

However, plaintiffs have not yet demorsdtrd that the Court has subject matter
jurisdiction over plaintiffs’ requat for restitution. The Court Witherefore deny plaintiffs’
motion for certification as it relates to that aspafcplaintiffs’ claims. This ruling is subject to
reconsideration, if needed, after the parties more fully brieessselating to jrsdiction, with
specific attention paid to the doctrine of sovereign immunity. The Court will therefore GRANT

IN PART and DENY IN PART plaintiffsMotion to for Class Certification.
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. BACKGROUND

This lawsuit arises out of the Departmenttué Treasury and Internal Revenue Service’s
(IRS’s) requirement that compensated tax repraparers both obtain and pay for a preparer tax
identification number (PTIN). The regtilen became effective on September 30, 2010 and
specifically requires that “all tax return preparemust have a preparex identification number
or other prescribed identifying number that wapleed for and received dhe time and in the
manner, including the payment of a user feemay be prescribed by the Internal Revenue
Service.” 26 C.F.R. 8§ 1.6109-2(d). This “usee’fis further described in 26 C.F.R. § 300.13(b),
which states that “[t]he fee to apply for onesv a preparer tax idefitation number is $50 per
year, which is the cost to the government foocessing the application for a preparer tax
identification number and does natlude any fees charged by thendor.” In adition to this
$50, the charge for a PTIN also “consists of felearged by a third-party vendor to ‘administer
the application and renewal process.” A@ompl. § 21, ECF No. 41 (quoting User Fees
Relating to Enrollment and Preparer Tiaentification Numbers, 75 Fed. Reg. 60,316, 60,319
(Sept. 30, 2010)). In total, ¢hIRS required an initial fee &64.25 to obtain a PTIN and an
annual $63 renewal fee thereaftedd. at 1}

Importantly, the IRS coupled its recent reguaient for a PTIN with attempts to more
comprehensively regulate tax return prepamithough many of these broader regulations were

recently invalidated irLoving v. IRS 742 F.3d 1013 (D.C. Cir. 2014), the IRS continues to

! Note that these fees changed on October 315 2hen the IRS issued temporary regulaflérC.F.R. §
300.13T.These new regulations effectively deleted the price structure of 8 300.13(b), replacing it with:
“The fee to apply for or renew a preparer tax ideatiion number is $33 per year, which is the cost to
the government for processing the application fgureparer tax identification number and does not
include any fees charged by the vend@6’C.F.R. 8§ 300.13T. Moreovéfilhe vendor's fee, currently

set at $14.25 for new applications and $13 for renepglications, is paid directly to the vendor and
covers the costs incurred by the vendor to procedgappns and renewals.” Preparer Tax ldentification
Number (PTIN) User Fee Update, 80 Fed. Reg. 66,792, 66,794 (Oct. 30, 2015).
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require tax return preparers totaim and pay for a PTIN. As dedoeid in more detail below, the
IRS points to differenstatutory authorityindependent from thetatute at issue ibhoving to
justify the imposition of a PTIN fee. Spedcidilly, the government relies on 31 U.S.C. § 9701,
which permits agencies to issue regulations tdoistaa charge for a “service or thing of value”
the agency provides.

In the current lawsuit, plaintiffs challengeettRS’s PTIN fee, argag first that because
the PTIN does not represent or confer a “sereicéhing of value,” the IRS is not permitted to
impose any fee at all for the identifying numb&m. Compl. 1 39-45. In the alternative,
plaintiffs argue that even if ¢hIRS is authorized to imposdee for a PTIN, the amount the IRS
charges is excessive and therefionpermissible at its current leved. at 11 46-50. In terms of
relief, plaintiffs seek a judgmeieclaring either that the IR8dks the authority to charge a fee
for a PTIN or that theee it charges is excessiviel. at 15. Additionally, plaintiffs seek
restitution or return of the PTIN fees collected by the IRS, or alternatively, simply those fees
collected that exceed tlaenount authorized by lavd.

For reasons to be discussed, plaintiffs arta¢ the two, alternative grounds they use to
challenge the fees make this case “ideallitesufor class treatment.” Pls.” Mot. for Class
Certification 1, ECF No. 46. Thi#aree named plaintiffs, Adar8teele, Brittany Montrois, and
Joseph Henchman, have asked the court tofjcemder FRCP 23 the flowing class: “All
individuals and entities o have paid an initial and/or renewal fee for a PTIN, excluding Allen
Buckley, Allen Buckley LLC, and Christopher Rizekd:

1. Statutory Framework
The IRS argues that two sets of statutorgvmions work in combination to permit the

agency to issue regulations requiring compenlsta® return preparers to obtain and pay for a



PTIN. First, 26 U.S.C. § 6109 grants the IRS powo require, by regulian, that tax return
preparers include a perséndentifying number on theeturns they prepar&ee26 U.S.C. 8
6109(a)(4). Importantly, the statudpecifically allows tk agency to requirex return preparers
to provide a personal identifying number other thair social security numbers (SSNs) on the
returns they prepare.@.09(d)(4). Nothing in the text of thatatute, however, expressly permits
the IRS to charge a fee for a PTIN. For sacithority, the IRS instead relies on 31 U.S.C. 8
9701, which permits agencies to issue regulattonsstablish a fee for a “service or thing of
value” the agency provides. The IRS argues that“service or thingf value” it provides in
issuing PTINs is “the ability to ppare tax returns for compensatioféeUnited States’ Opp’'n
to Pls.” Mot. for Class Certidiation 15, ECF No. 50. As referencélae plaintiffs contend that 8
9701 does not authorize the IRS to require payrfeera PTIN because a PTIN does not confer
or represent a “service or thing of value,” and a¥#me IRS is authorizetb charge a fee for the
PTIN, that fee is excessivand therefore invalidt its current level.

2. History of the PTIN and Other Recen Efforts to Regulate Tax Return
Preparers

Although the IRS has used SSNs to track tax return preparededades, in 2010 and
2011 the agency issued a semégegulations designed to mobeoadly and comprehensively
regulate the tax return preptiom industry. Regulation of the industry began in the late 1970s
when Congress enacted legislation to authorieeTileasury to require Xareturn preparers to
provide their SSN on each return they prepared. Am. Compl. 1 9 (citing 26 U.S.C. § 6109(a)(4)).
Until 1999, the IRS used that authority and requisedreturn preparers iaclude their SSNs in

each returnSeeUnited States’ Opp’n to PlIs.” Mot. for Class Certification 3. Then, in an effort to

2 For a discussion of the excessive fee standard, see section I1.B.1.
3 As referenced in footnote 1, beginning ondbetr 30, 2015, the IRS charges $33 to issue a PJdN.
26 C.F.R. § 300.13T.



protect the privacy of tax return preparers andimize the risks associated with revealing one’s
SSN, Congress amended 8§ 6109 to permit the IR8utborize tax return preparers to use
numbers other than their SSN to identify themselves on ret8aeAm. Compl. §{ 10-11. In
keeping with the spirit of theatute, in 1999 the IRS immediatddegan to issue PTINs to offer
return preparers an alternative to providing their S8NAt this point, however, PTINs were not
mandatory; instead, tax returneparers were given the option @foviding either their SSN or
PTIN on the returns they preparéd. Moreover, the IRS offered PTINs to tax return preparers
free of chargeld.

After this period of relativeegulatory stability, in 2010 the IRS issued new regulations
concerning tax return preparation and specifically the role of PTINs. First, the agency began to
require that tax return prepasanse PTINS; providing one’s S an alternative was no longer
an option. Second, and importantly, the IRS betgacharge a fee for the PTINS’ issuance,
$64.25 for the initial registration fee and $63 for each renddight 1; eid. at § 13. Both the
initial and the renewal fees included a $50 chahgelRS used “for processing the application
for a [PTIN].” Id. at § 21. The remainder of each fee related to charges by a third-party vendor to
“administer the applicath and renewal procesdd. For the first time, anyone—regardless of
their credentials and licenses—who sought to gmeja tax return for compensation was required
to pay this $64.25 to initiallgbtain (or $63 to renew) a PTIN.

In addition, as the IRS began to mandateue of and payment for PTINs, the agency
also issued separate regulations targeted at ¢nententialed tax return preparers (i.e., preparers
other than attorneys, CPAs, andher certified tax specialists])Id. at § 18. Breaking with its
previous policies, the IRS required non-credeatlaiax return preparers to pass a competency

examination, pay an annual fee, and take fifteaurs of continuing education courses each year.



SeelLoving v. IR$ 917 F. Supp. 2d 67, 69 (D.D.C. 2018).doing so, the IRS relied on a
different statute, 31 U.S.C. 8§ 330, which waggioally enacted in 1884 and authorizes the IRS
to “regulate the practice of reggentatives of persons before the Department of the Treasury.”
Seeloving v. IRS 742 F.3d 1013, 1014 (D.C. Cir. 201#8s never before, the new IRS
regulations forced non-credentialieck return preparers to satisigditional requirements before
they were permitted to prepare returns for compensation.

Responding to a legal challenppeought by non-credentialedx return preparers, the
D.C. Circuit invalidated tase regulations in 2014 iroving v. IRS742 F.3d 1013 (D.C. Cir.
2014). The Circuit found that 8 330 did not autherthe IRS to regulate tax return preparers
because, among other reasons, taxmgbueparers are not “represaiites of persons before the
Department of the Treasuryld. at 1016-21 (interpreting therlguage of § 330). Essentially,
“the traditional tools of statutory interpretatieincluding the statute’sext, history, structure,
and context—foreclose[d] and render[ed] unreaBtenthe IRS’s interpretation of Section 330.”
Id. at 1021-22. Congress had simply not permitteel Treasury Department to broadly and
comprehensively regulate the tax return preparation industry.

Although the D.C. Circuit invatiated the IRS’s more widefrging attempts to regulate
non-credentialed tax return prepes, the regulationsequiring that all compensated tax return
preparers—credentialed and non-ewetibled alike—obtain and pay farPTIN are stilin effect.

As stated, these regulations, which form theasithe present lawsuigre promulgated under

31 U.S.C. § 9701. This statute permits federal ageteiespose a fee in tern for a “service or

thing of value” the agency provides. According to the language of the statute, those fees are
required to be “based on — (A) the costs toGlowernment; (B) the value of the service or thing

to the recipient; (C) public policy or interest sedy and (D) other relevamacts.” 31 U.S.C. §



9701(b)(2). As discussed more fully in sentid.B.1 of this opinion, however, the Supreme
Court and D.C. Circuit have interpreted § 970M&)y narrowly, statinghat agencies may not
impose fees for a service or thing of value #ateed a reasonable approximation of the cost to
the government of providing the serviGee, e.g.Seafarers Int'l Union oN. Am. v. US Coast
Guard, 81 F.3d 179, 185 (D.C. Cir. 1996) (“[T]he measof fees [imposed under § 9701] is the
cost of the government of providing the servinet the intrinsic valuef the service to the
recipient.”); Nat'l Cable Television Ass'n v. FCG54 F.2d 1094, 1108 (D.C. Cir. 1976) (ruling
that fees issued under 8 9701 mtsar a reasonable relationshi the cost of the services
rendered by the agency”).

II. LEGAL ANALYSIS

Finding that plaintiffs haveatisfied the requirements BRCP 23, the Court will grant
plaintiffs’ motion as it relateso declaratory relief and cerfifthe proposed class under FRCP
23(b)(2) for that portion of the case. With respecthe restitution plaintiffs seek, the Court will
deny plaintiffs’ motion to certify &lass, finding that plaintifffave not demonstrated the Court
has sufficient subject matter jurisdiction. This ruliagubject to reconsidation, if needed, after
the parties more fully brief issues relating tagdiction, with specificattention devoted to the
doctrine of sovereign immunity.

A. Standard for Class Certification

As the party moving for class ¢ication, plaintiffs bear te burden of establishing that
the requirements set forth FRCP 23 have been satisfiggee, e.g.Amchem Prods. Inc. v.
Windsor,521 U.S. 591, 614 (1997Misability Rights Council of Greater Wash. v. Wash. Metro.
Area Transit. Auth.239 F.R.D. 9, 24 (D.D.C. 2006) (citimgnchem Prodgo declare plaintiffs

bear the burden of estizshing FRCP 23’'s requirements habeen satisfied). First, plaintiffs



must show that they satisfy all four prerequsidé FRCP 23(a). These requirements are: (1) that
the class is so numerous that joinder of all mersilis impracticable; (2) that there are questions
of law or fact common to the class; (3) that th@ms or defenses of the representative parties
are typical of the claims or defenses of the classd; (4) that the representative parties will fairly
and adequately protect the interestthef class. Fed. R. Civ. P. 23(a).

In addition to the requirements of FRCP(&3 plaintiffs must also show that the
proposed class falls within at least one of tinee categories set forth in FRCP 23(b). Rule
23(b)(1) relates to cases in which separate @&ty or against individual class members would
risk establishing “incompatié standards of conduct ftine party opposing the classFed. R.
Civ. P. 23(b)(1)(A), or would “as practical matter be dispositive of the interests” of nonparty
class members “or substantially impair or imp#ukr ability to protect their interests,” Fed. R.
Civ. P. 23(b)(1)(B). FRCP 23(b)(2) permits clemstions for declaratory or injunctive relief
where “the party opposing the class has acted or refused to act on grounds generally applicable to
the class.” Lastly, FRCP 23(b)(3) is “[flramed faituations in which class-action treatment is
not as clearly called for as it is Rule 23(b)(1) and (b)(2) situations®mchem Prods521 U.S.
at 615 (citing Adv. Comm. Notes, 28 U.S.Cp, p. 697). To satisfy FRCP 23(b)(3), a class
must meet two conditions beyond FRCP 23(arequirements: common questions must
“predominate over any questions affecting omigtividual members,” and class resolution must
be “superior to other available methods for thedad efficient adjudid#on of the controversy.”
With respect to both the requinents of FRCP 23(a) and 23(B)district court exercises broad
discretion in deciding whether pitaiffs have carried their burdeSee Hartman v. Duffeyl9

F.3d 1459, 1471 (D.C. Cir. 1994).



In evaluating FRCP 23’s procedural standéitdnay be necessary for the court to probe
behind the pleadings before coming to rest on the certification questiaie’'Rail Freight Fuel
Surcharge Antitrust Litig.725 F.3d 244, 249 (D.C. Cir. 2013) (citi@en. Tel. Co. of Sw. v.
Falcon 457 U.S. 147, 160 (1982)). At the samedj however, “the Supreme Court has long
held [that] courts may not examine whether ‘plaintiffs hawtest a cause of action or will
prevail on the merits’ in order to determimdnether class certification is appropriatén” re
Veneman309 F.3d 789, 794 (D.C. Cir. 2002) (quotiagen v. Carlisle & Jacquelim17 U.S.
156, 178 (1974)). In negotiating tlre®@mewhat subtle standard, theC. Circuit has stated that
“[n]othing in Eisen precludes a court from scrutinizing plaintiffs’ legal causes of action to
determine whether they are suitadier resolution on a classwide basisvicCarthy v.
Kleindienst,741 F.2d 1406, 1412 n.6 (D.C. Cir. 1984). &ctf such scrutiny is “an essential
ingredient of the determination whetherdlbow a case to proceess a class actionld. Put
differently, it is unavoidable that class ced#tion often “involves considerations that are
enmeshed in the factual and legal isst@m®prising the plaintiff's cause of actiorRichards v.
Delta Air Lines, Inc.453 F.3d 525, 530 n.5 (D.C. Cir. 2006) (quotiracon 457 U.S. at 160);
see also Lightfoot v. District of Columbia73 F.R.D. 314, 323 (D.D.C. 2011) (quoting the same
language).

B. Issues Currently in Dispute

The Court finds and defendant specifically axgressly does not dispute that plaintiffs
have established that FRCP 23(a)’s requnésts for numerosity, commonality, typicality, and
adequacy are satisfieBeeUnited States’ Opp’n t®ls.” Mot. for Clas<Certification 11. With
respect to numerosity, the plaintiffs estimdhat the class contains between 700,000 and 1.2

million members, Am. Compl. § 32, an amount vilhatearly makes “joinder of all members . . .



impracticable.” Fed. R. Civ. P. 23(a)(1). Secoimdterms of commonality, plaintiffs note there
are two key questions at the heafrthe case: (1) Does the IR&k the legal authority to impose

a fee for issuing or renewing a PTIN?; (2)eAthe PTIN fees imposed by the IRS excessive?
Pls.” Mot. for Class Certification 4 (quotingm. Compl. § 33). The ways in which these
guestions are answered will semmon to and dispositive of each and every proposed class
member’s individual underlying clainfsStated differently, because the government’s policies
apply equally and generally to the entire clabg truth or falsity of these questions would
“resolve an issue that is cealtto the validity of each one tifie claims in one strokeWal-Mart
Stores, Inc. v. Duke431 S. Ct. 2541, 2551 (2011). Third, the named plaintiffs are typical of the
class because “each class members claim arisestfi®mame course of ents that led to the
claims of the representative parties and eaalscmember makes similar legal arguments to
prove the defendant’s liability.Disability Rights Council ofcreater Wash. v. Wash. Metro.
Area Transit. Auth.239 F.R.D. 9, 27 (D.D.C. 2006) (quotiRagford v. Glickman182 F.R.D.

341, 349 (D.D.C. 1998)). Again, each purportedssl member is challenging the same IRS

regulation, which the agency applied consisteatig uniformly to every member of the class.

* Although the government does not directly digpadmmonality, when challenging certification under

the standard set forth in Rule 23(b)(3) it argues thgbte of the named plaintiffs are similarly situated
because each takes different advantage of the b@nefided by the Service.” United States’ Opp’n to

Pls.” Mot. for Class Certification 15. This argumdmbwever, focuses on the variable benefit a PTIN may
confer onto a recipient and effectively ignores § 93@&cus on costs. This argument is more fully
addressed and rejected in section I1.B.1.

® Once again, defendant does not challenge tifyicander FRCP 23(a)(3). The United States does,
however, challenge certification under FRCP 23(b)(2), arguing that certification is inappropriate because
class members with professional licenses have different—and perhaps more persuasive—legal arguments
available to them thamnlicensed class memberSee United States’ Opp’'n to Pls.” Mot. for Class
Certification 20-21. This argument also brushegrothe law’s requirement that fees not exceed a
reasonable estimation of their costs, and must therefore be rejected. This standard is more fully discussed
in section I1.B.1.
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Lastly, like the other three prerequisites KRCP 23(a), defendant does not contest that the
named representatives “fairly and adequatepresent the interests of the clas.”

Although the parties age that FRCP 23(a)’'s requinents are met, the government
argues that the requirementsFCP 23(b) remain unsatisfiedy feubsections 23(b)(1), (2), and
(3). The Court will now address and reject thasguments. Because t@eurt is unconvinced it
has subject matter jurisdiction over the restitution portion of this ma#esgection 11.B.2, it will
discuss plaintiffs’ request for declaratory rebejparately from their request for restitution.

1. The Portion of This Matter Relating to Declaratory Relief

The Court finds that plaintiffs have fulfilled the requirements of FRCP 23(b)(2) as it
relates to their request to declaratory relieffoth their first claim—that the IRS wholly lacks
the authority to impose a fee for a PTIN—and tBerond, alternative claithat even if the IRS
can impose a fee, the fee is excessive therefore partially invalid.

As discussed, FRCP 23(b)(2) permits clagsoas for declaratory or injunctive relief
where “the party opposing the class has acted or refused to act on grounds generally applicable to
the class.” According to this rule, “two elements must exist: (1) the defendant’s action or refusal
to act must be ‘generally applicable to the gfaand (2) plaintiff musteek final injunctive
relief or corresponding declaratorglief on behalf of the classDisability Rights Council of
Greater Wash.239 F.R.D. at 28 (citing 7AA Charles AflaNright, Arthur R. Miller & Mary K.

Kane, Federal Practice andoPedure 8 1775 (3d ed. 2006¥ge also Bynum v. District of

Columbig 217 F.R.D. 43, 48 (D.D.C. 2003).

® Later in its brief, the United States argues thatrtamed plaintiffs cannot properly represent other class
members because many members hold different sets of credentials, which make them better suited to
challenge the IRS’s PTIN requiremeBSeeUnited States’ Opp’n to Pls.” Mot. for Class Certification 18-

19. As to be discussed, however, the IRS has statdtkifederal Register thdte agency charges the

same amount for every PTIN becaube PTIN costs the same tssue regardless of a recipient’s
credentials and professional status. For the same readsscrsbed above, this argument must therefore be
rejected.

11



In this case, plaintiffs have satisfied batlements with respedb their request for
declaratory relief. Although the Unitetates argues that the first elemleftFRCP 23(b)(2) is
unmet because the proposed class is not cohesaed)nited States’ Opp’n to PIs.” Mot. for
Class Certification 20-22, that argument usavailing. The government contends that the
interests of and legal challenges available t&\&Rittorneys, and other certified tax specialists
diverge from those of uncertified tax retupmeparers. Because all four subcategories are
included in the proposed classe thrgument goes, the class is cothesive, making certification
under FRCP 23(b)(2) inappropriate. More speaify, the government theorizes that because
unlicensed tax return members are included enploposed class, CPAs, attorneys, and other
licensed tax professionals can no longer argue(fjahe mandatory PTINee is unauthorized
specifically for those licensed individuals besauthey “are already subject to stringent
professional requirements; and (#)e fee] is excessive becautmse individals already pay
professional and other feds prepare returns.ld. at 21. Essentiallydefendant argues that
certifying this class would “restt hundreds of thousands of abségeertified tax specialists],
CPA, and attorneys” from making these arguteeand then would unfairly bind them to the
result of this litigation.ld. Relatedly, when discussing tlstandard under FRCP 23(b)(3),
defendant contends “none of the named plééntire similarly situated because each takes

different advantage of the iefit provided by the Serviceld. at 15° see also idat 21-22

(“[Tlhe class is not cohesive as to whether the PTIN User Fee is excessive [because] . . .

’ Defendant does not challenge FRCP 23(b)(2)’'s secamdegit, that plaintiff must seek final injunctive
relief or corresponding declaratory relief on behalf of the class.

8 To support this point, defendants stbexhibits to show that the named plaintiff believes that charging
unlicensed tax return preparers for a PTIN maynhb@e reasonable than charging licensed return
preparers because licensed retpraparers already receive training and are subject to overSigat.
United States’ Opp’n to Mot. for Class Ceu#tion 20 (quoting Economides Decl. | 5, Ex. 2).
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determining whether the amount charged is excessiyaires an individuaed inquiry into the
factual circumstances of each purported class member.”).

But these arguments misunderstand the waywhich the Supreme Court and D.C.
Circuit have interpreted 31 U.S.C. § 9701, the statiudt permits agenci¢s establish a fee for
a “service or thing of value” it provides. As dissed, the D.C. Circuit has stated, “scrutinizing
plaintiffs’ legal causes of action to determimdether they are suitable for resolution on a
classwide basis” is “an essential ingredienttlod determination whether to allow a case to
proceed as a class actiontCarthy v. Kleindienst741 F.2d 1406, 1412 n.6 (D.C. Cir. 1984).
Although the Court has entirely refrained from ddesng the merits of gintiffs’ claims, it has
studied the legal requirements and limitations80®701 to determine iflass certification is
warranted for the declaratoydgment portion of this case.

In conducting this analysis, the Court hatedmined classwide rekaion is appropriate
for the declaratory relief plaintiffs seek becatib® measure of fees [imposed under § 9701] is
the cost of the government of prdwng the service, not the intsit value of the service to the
recipients.”Seafarers Int'l Union of N. Am. v. US Coast Gyagd F.3d 179, 185 (D.C. Cir.
1996). As mentioned, 8 9701 permits agenciesssod regulations thastablish a fee for a
service or thing of value that an agency provid&sd it is true that the text of this statute
requires those fees to be based on “(A) the dodise Government; (B) the value of the service
or thing to the recipient; (C) public policy ortémest served; and (D) other relevant facts.” 31
U.S.C. 8§ 9701(b). However, the D.C. Circuishapplied Supreme Coutecedent to interpret
this language very narrowly, ruling fees und&@791 must “bear a reason@lpelationship to the
cost of the serviced rendered by the agenblat’l| Cable Television Ass'n v. FCG54 F.2d

1094, 1108 (D.C. Cir. 1976). To ruteherwise and permit agenciesitgpose fees that exceed a

13



reasonable estimation of the cost “makes d@ssessment a tax rather than a fee. [And the
Supreme Court] concluded that the [statute] niagsharrowly read to prohibit this since there
was no indication in the statute of an intent om plart of Congress to delegate the power to tax
to [federal agencies].Nat'| Ass’n of Broadcasters v. FCG54 F.2d 1118, 1129 (D.C. Cir.
1976) (interpretindNational Cable Television Ass’n v. United Statekb U.S. 342 (1974)).

In further elaborating on this cost-centestdndard, the D.C. Circuit has expressly ruled
that the fee base cannot “go so &s to include values created Imensees out of their grants.”
Nat’l Ass’n of Broadcasters v. FCG54 F.2d 1118, 1129 n.28 (D.C. Cir. 1976). Very clearly,
“when the costs of the benefit conferred iseeded by any material amount, one immediately
gets into the taxing area and the resulfas impermissible] revenue and not a fe&d’!
Importantly, the Circuit “recognize[s] the extent to which [its] opinion[s narrowly] interpret
‘value to the recipient’ . . . but . . . consiggrthat this strictly followed the two controlling
decisions of the Supreme Courtd. (referring toNational Cable Telegion Ass'n v. United
States 415 U.S. 342 (1974) arfeederal Power Commission v. New England Power, @4.S.

Ct. 1151 (1974)).

A set of Supreme Court and @. Circuit cases relating to the Federal Communications
Commission’s requirement that dabproviders pay licensing fees helps to illustrate this
standard. Essentially, under the terms of § 9701:

[T]he [FCC has]no authority to chrge for general activds which independently
benefit the public at large, but allows “grdpecific charges for specific services to
specific individuals or cmpanies.” Thus, the FCiS required to show the particular
costs which they are assessing against the recipients [of cable licenses] so as to
assure them they are paying only for #pecific expenses whicare incurred in
connection with the service of gtarg them their operating authority.

Nat'l Cable Television Ass’n v. FCG54 F.2d 1094, 1104-05 (D.Cir. 1976) (quoting

National Cable Television Ass’'n v. United Sta#$5 U.S. 342, (1974)kee alsad. at 1104
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(“[T]he agency must be more diqit in stating the cost basis fas individual fees. In order for

a reviewing court to determine that a fee ladeed been measurdyy the ‘value to the
recipient,’ the [federal agency] must make a publatement of the specific expenses which are
included in the cost basis for that fee.”).

The same is true in the present matter adates to the IRS and its PTIN fee. According
to 8 9701, the IRS may force PTHcipients to pay only for thexpenses that the agency incurs
in the process of granting the identifying numsband conferring the “ability to prepare tax
returns for compensation.” United States’ Opp’rPte.” Mot. for Class Certification 15. Not to
be overlooked, many of the IRS’s pventries in the Federal Register relating to the PTIN user
fee appear to conform to this conclusion. For gdamwvhen the PTIN fewas first introduced in
September 2010, the IRS stated thath§tjobjective of the final regaftions is to recover the
costs to the government that are associated phtividing this speclabenefit.” User Fees
Relating to Enrollment and Preparer Tlaentification Numbers, 75 Fed. Reg. 60,316, 60,319
(Sept. 30, 2010). More recentihe IRS has issued temporarguéations lowering the PTIN fee
to $33.SeePreparer Tax Identificetn Number (PTIN) UseFee Update, 80 Fed. Reg. 66,792
(Oct. 30, 2015). In doing so, the IRS observed thanh“fency that seeks to impose a user fee
for government-provided servicesust calculate the full cost gfroviding those services. In
general, a user fee should b& aean amount that allows theesgy to recover the direct and
indirect costs of mviding the service.ld. at 66,793Importantly, the IRSeduced the PTIN fee
because ithas determined that the full cost adiministering the PTIN program going forward
has been reduced from $50 to $33 per application or renddiaht 66,794.

Contrary to its prelous emphasis on costs, howevilire government now argues that

certification is inappropriate becsaithe ability to prepare tagturns for compensation provides

15



a different, more substantial benefit to uncewftax return preparers than it does to lawyers,
CPAs, and other certified tax profession@geUnited States’ Opp’n to Pls.” Mot. for Class
Certification 17-21. This argument howevenisconstrues the prevailing (and binding)
interpretation of 8 9701, which states, again, ‘finmasure of fees [imposed under § 9701] is the
cost of the government of providing the servinet the intrinsic valuef the service to the
recipients.” Seafarers Int'l Union of N. Am. v. US Coast Guyagd F.3d 179, 185 (D.C. Cir.
1996). Importantly, the IRS has statade and again that the costiséuing a PTIN is the same
regardless of whether the pin number is issuednt@attorney, CPA, or uncertified tax return
preparer. As plaintiffs note, thet why the IRS decided in thedt place to impose a uniform fee
for every PTIN it issued—regaells of the recipient’'s profeesial status. Indeed, after the
regulations’ notice and comment period, the agestayed that “[h]avinga PTIN is a special
benefit,” and this “same special benefit aterred on all persons who obtain a PTIN, and the
cost to government is the sarwe providing PTINs to attorney certified public accountants,
and enrolled agents as it is for providing PTHdsformerly unenrolled tax return preparers.”
User Fees Relating to Enroliment and Prepaeer Identification Numbers, 75 Fed. Reg. 60,316,
60,317 (Sept. 30, 2010). Relatedly, the IRS alsdedtthat “the cost of processing PTIN
applications is not affected by the number of tdaurres that a tax return preparer prepares during
a given tax seasonld. at 60,318.

Because the IRS imposes the same fee for BatN application and the IRS has stated
the cost of processing PTIN digations does not vary, it isedr that the IRS has “acted on
grounds that apply generally to the class.” FedCiR. P. 23(b)(2). When the party opposing the
class has “established or acted pursuantregalatory scheme common to all class members,”

certification under FRCP 23(b)(2) is appropriaharles Allen Wright et al., 7AA Federal
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Practice and Procedure 8§ 1175 (3d ed. Apr. 2015anhlyzing plaintiffs’ first claim, that the
IRS wholly lacks the authority to impose a fee #PTIN, it is difficult to imagine a scenario
where certification is more appropriate. Becatlse IRS required all fareturn preparers to
obtain a PTIN and uniformly charged $64.25 fog fATIN’s issuance and $63 for renewal, the
agency action applies equally ageherally across the entire cldss.

Like their first claim, the plaintiffs’ alternate claim, that the fee is excessive and thus
impermissible at its current level, also applgeserally to all class mebers. The only way it
could not is if the IRS staggereid fees or if the cost ossuing PTINs varied. Under either
scenario, it would be possibleatithe IRS has overcharged sotineugh not all PTIN recipients,

a finding that would undercut ¢hclass’s cohesion and frustr&BCP 23(b)’s requirement that
the opposing party acted gnounds generally applickbto entire classAs discussed, however,
the IRS charges the same fee asrthe board and hasdicated in the Federal Register that the
costs of issuing PTINs are imvable—a fact which the government has not yet disputed.

In sum, defendant’'s primary argumentasngt certification unde 23(b)(2) is that
“plaintiffs’ claims impermissibly compromise the rights of absent [certified tax specialists],
CPAs, and attorneys, because those class members are limited to challenges only available to
unlicensed return preparers.” ithd States’ Opp’n to Pls.” Mdor Class Certification 17. This
concern, however, is illusory in light of 8 9701’s focus on expenses along with the PTIN’s
constant costs and uniform fee structure. Bec#usdRS’s conduct is “such that it can be . . .
declared unlawful as to all of éhclass members or none of therd/al-Mart Stores, Inc. v.
Dukes 131 S. Ct. 2541, 2557 (2011), certification un&RCP 23(b)(2) is appropriate. As

requested, the Court will certify the following staas it concerns declaratory relief: “All

® Although after issuin@6 C.F.R. § 300.13T, the IRS lowered the PTIN fee to $33, that fee is still applied
generally to all class members.
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individuals and entities o have paid an initial and/or renewal fee for a PTIN, excluding Allen
Buckley, Allen Buckley LLCand Christopher Rizek.”

Although the Court today will certify plairfits’ proposed class, certifications are
“inherently tentative” and may bmodified “in light of subseque developments in the case.”
Gen. Tel. Co. of the Sw. v. Falgatb7 U.S. 147, 160 (19823ee alsd.ightfoot v. District of
Columbig 273 F.RD. 314, 322 (D.D.C. 2011) (citing this languadeailcon). If the government
were to later offer evidence that costs do in fact vary across the class (or present other legal
authority or evidence important in the analysis)may be appropriatéo revisit the issue of
certification. For now, however, the Court is saidfthe plaintiffs have met the requirements of
FRCP 23(a) and that the IRS’siaas apply generally to the &, making the declaratory relief
they seek appropriate for certification under FRCP 23(b)(2).

2. The Portion of This Matter Relating to Plaintiffs’ Request for
Restitution

The Court will deny plaintiffs’ motion to cenifthe proposed class &stheir request for
restitution because plaintiffs have not yet destrated that the Court holds subject matter
jurisdiction over that aspect of the case. Inaitswer, the United Statéms raised sovereign
immunity as an affirmative defense to pléist claim for restituton—a defense that, if
successful, would bear jgdictional significance. As of novplaintiffs have made no showing
that the Court has jurisdiction over plaintiff€quest for restitution, and because subject matter
jurisdiction is a prerequisite for class certificatitinie Court is presently unable to consider class
certification for that portion of the case. This ngliis subject to reconsdation, if needed, after
the parties fully brief the issue of subjettatter jurisdiction in their dispositive motions,

responses, and replies.

18



A court may not certify a class action whetdacks jurisdiction over the claims of
putative class memberSee, e.g.Steel Co. v. Citizens for a Better EnB23 U.S. 83, 94 (1998)
(“Without jurisdiction the court cannot proceed at all in any case.”) (quétgarte McCardle
7 Wall. 506, 514 (1868))Amchem Prods. Inc. v. Wins&21 U.S. 591, 613 (1997) (“Rule 23’s
requirements must be interpreted in keeping witkicle Il constraints, and with the Rules
Enabling Act.”);see alsd~ed R. Civ. Pro. 82 (“[R]ules shall nbe construed to extend . . . the
[subject matter] jurisdiction of the United Statéistrict courts.”). Meoe pointedly, the D.C.
Circuit has expressly declaretthat “subject matter jurisdiction is a prerequisite to class
certification.” Lindsay v. Gov't Emps. Ins. Ca148 F.3d 416, 420 (D.C. Cir. 200&ge also
Olden v. Lafarge Corp.383 F.3d 495, 498 (6th Cir. 2004) (“The question of subject matter
jurisdiction is a prerequisite tolass certification . . . .”)Jn re Lorazepam & Clorazepate
Antitrust Litig, 289 F.3d 98, 108 (D.C. Cir. 2002) (“The question of constitutional standing . . .
is a prerequisite to Rule 23 class certificati@eduse it goes to the court’s jurisdiction.”); Stacy
L. Davis et al., 6A Federal Procedure, LavgyEdition § 12:11 (Dec. 2015) (“Fed. R. Civ. P. 23
cannot be invoked unless the cours Babject matter jurisction. Therefore, in order that a class
action may be brought in a federal court . . . it is. necessary that there is an independent
statutory jurisdictional base for the class action . . . .” (footnotes omitted)).

Further, just as subject matter jurisdictionaisprerequisite for class certification, the
government’s waiver of sovereign immunity is a necessary condition for jurisdiction when suit is
brought against the United Statésdeed, “[i]t is axionatic that the United States may not be
sued without its consent and that the existemiceonsent is a prerequisite for jurisdiction.”
Webman v. Fed. Bureau of PrispAdgd1 F.3d 1022, 1025 (D.C. Cir. 2006) (quotihgited States

v. Mitchell 463 U.S. 206, 212 (19833ee also United States v. Mitchetd5 U.S. 535, 538
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(1980) (“It is elementary thatt]he United States, as sovereiggjmmune from suit save as it
consents to be sued . . . and the terms of itsecdrie be sued in anyuart define that court’s
jurisdiction to entertain the suit.””) (quotingnited States v. Sherwoo812 U.S. 584, 586
(1941)). Additionally, waiver must be explicit, asurts are directed to “strictly construe[] any
waiver of sovereign immunity, ‘in terms d& scope, in favor of the sovereignWebman441
F.3d at 1025 (quotingane v. Pena518 U.S. 187, 192 (19968¢ee alsd_.ane 518 U.S. at 192
(“To sustain a claim that the Government is lgator awards of monetary damages, the waiver
of sovereign immunity must extend unagumusly to such monetary claims.”).

In this case, plaintiffs havget to meet their burden of establishing that the Court has
subject matter jurisdiction over thestitution portion of this cas&eeKokkonen v. Guardian
Life Ins. Co. of Am.511 U.S. 375, 377 (1994) (“[T]he burdeh establishindjurisdiction in
federal court] rests upon thgarty asserting jurisdiction.”see also Acosta-Ramirez v. Banco
Popular de Puerto Ricor12 F.3d 14, 20 (1st Cir. 2013) (“Therfp@s asserting jurisdiction, here
the plaintiffs, have the burden of demonstigthe existence of federal jurisdiction.Ramming
v. United States281 F.3d 158, 161 (5th Cir. 2001) (“[T]imdaintiff constantly bears the burden
of proof that jurisdiction does in fact exist.’[Russell J. Davis et al8 Cyclopedia of Federal
Procedure 86:332, Subject Matter Jurisdiction (%dl. Nov. 2015) (“The party asserting a
federal court’s jurisdiction beatbe burden of proving that such jurisdiction exists.”). Although
defendant did not raise the sovereign immuniguarent in its opposition to plaintiffs’ motion to
certify a class® sovereign immunity bears on the Cosirjurisdiction and must therefore be
decided at the outset of the proceedirgse, e.g.Steel Co. v. Citizens for a Better EnBR23

U.S. 83, 94 (1998) (“Without jurisdiction the cogdannot proceed at all in any case.”) (quoting

101t should be again noted, however, that defendasirdiged the defense in its answer to the amended
complaint.SeeAnswer to Am. Class Action Complaint 1.
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Ex parte McCardle7 Wall. 506, 514 (1868)Mash. Metro. Area Transit Comm’n v. Reliable
Limousine Service, LLZ76 F.3d 1, 8 (D.C. Cir. 2015) (citing 8ieel Cds quotations of the
relevant language i&kx parte McCartlg Dominguez v. UAL Corp666 F.3d 1359, 1361-62
(D.C. Cir. 2012) (samé€}.

The first and primary statute that plaintipecifically invoke in their complaint is the
Administrative Procedure Act (APA), which does ronstitute a waiver of sovereign immunity
for money damages and therefore fails to indepathdestablish jurisdiction over the restitution
piece of plaintiffs’ claims. Plaintiffs proffer théficlharging a fee for tla issuance or renewal of
a PTIN constitutes unlawful agency action under the Administrative Procedure Act.” Am.
Compl. § 42. The APA, however, contains omaly‘limited waiver of sovereign immunity.”
Geronimo v. Obamar25 F. Supp. 182, 186 (D.D.C. 2010) (quotifgton Historic Aviation
Found. v. US Dep’'t of Def686 F. Supp. 2d 75, 78 (D.D.C. 2010)). Indeed, the waiver of
sovereign immunity applies only to “action[s¢eking relief other #n money damages.” 5
U.S.C. § 702see alsdBenoit v. US Dep’t of Agric608 F.3d 17, 19 (D.C. Cir. 2010) (holding
that suits for money damage® arot within the limited waiveof sovereign immunity found in
the APA).

Although the APA specifically does not waigevereign immunity for money damages,
it is important to note “[tlhe fact that a judatiremedy may require orparty to pay money to

another is not a sufficient reason to cwierize the relief as ‘money damage®6wen v.

" The Court is aware that other district courts have sta{eédardless of the merits of Defendants’
argument, the Court cannot and will not reach thetouresf sovereign immunity in this motion for class
certification.” Wilcox v. Petit 117 F.R.D. 314, 319 (D. Me. 198%&¢e alsoLuyando v. Bowenl24
F.R.D. 52, 56 (S.D.N.Y. 1989) (quotiMyilcoxand coming to the same conclusion). Under the Supreme
Court and D.C. Circuit precedentsMftchell andWebmanhowever, the Court feels bound come to the
opposite conclusion and treat sovereign imity as a threshold jurisdictional issue.
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Massachusetts187 U.S. 879, 893-94 (1988). The Supreboairt has elaborated on the “money
damages” exception to the APA’s waiver of sovereign immunity:
Our cases have long recognized the distinction between an action at law for
damages—which are intended to provideid@m with monetary compensation for
an injury to his person, progg, or reputation—and amaitable action for specific
reliefF—which may include an order providj for the reinstatement of an employee
with backpay, or for “theacovery of specific propertgr monies,ejectment from
land, or injunction either dic¢ing or restraining the defendant officer's actions.”
Id. at 93 (quoting.arson v. Domestic & Foreign Commerce Cor@37 U.S. 682, 688 (1949)
(emphasis in original).

In this case, plaintiffs seek “restitution otuen of all PTIN fees collected by Treasury or
the IRS.” Am. Compl. 15. This request, howevaeems to overlook thdtrestitution’ in the
judicial context commonly coiss of money damages,” and doeot necessarily represent an
equitable action for specific reliefid. at 917 n.2 (Scalia, J., dissigf) (citing E. Farnsworth,
Contracts § 12.20, p. 911 (19829ge also Great-West Life &nnuity Ins. Co. v. Knudsob34
U.S. 204, 210 (2002yAlmost invariably suits seekingwhether by judgment, injunction, or
declaration) to compel the defendant to payra sfimoney to the plaintiff are suits for ‘money
damages,” as that phrase has traditionally been applied, since they seek no more than
compensation for loss resulting from the defendamtéach of legal duty” (citation omitted).);
Bowen v. Massachuset#87 U.S. 879, 917 n.2 (1988) (Scalla,dissenting) (discussitgnited
States v. Acme Process Equipment, @3. S. Ct. 350 (1966), which described claims for
restitution as a suit “to recover damadesbreach of contract”). Moreovereven if a plaintiff
does not specifically ask for a direct cash payuntre plaintiff may still be seeking ‘money
damages'’ if the relief sought is ‘merely a metmthe end of satisfying a claim for the recovery

of money.” Velchuamy v. FDIC706 F.3d 810, 815-16 (7i@ir. 2013) (quotingDep’t of the

Army v. Blue Fox, In¢119 S. Ct. 687, 692 (1999)).

22



In light of this authority, it appears thdte Court may not have jurisdiction over the
restitution piece of plaintiffs’ case. In any evepigintiffs have so far offered no arguments or
authority to satisfy their burden of establishitigat the Court does in fact have the proper
jurisdiction. The Court wilktherefore deny the portiasf plaintiffs’ motion tocertify a class as it
concerns restitution; however, this ruling is subject to reconsideration. According to the
scheduling order proposed by the partiesDatember 16, 2015 and entered by the Court on
December 21, 2015, dispositive motions are due wRbilays of this date. Upon receipt of the
briefs, if needed, the Cauwill reevaluate this jurisdictionaksue. If the Court were to then
make a finding that it does in fdeave jurisdiction over the restitoh aspect of plaintiffs’ claim,
plaintiffs’ motion for class céification would once again besw ripe and the Court would
determine if class certification under FRCP 23jppropriate for the restitution that plaintiffs
seek.

To summarize, subject matter jurisdiction is a prerequisite for class certification.
Additionally, waiver of sovereign immunity is agvequisite for jurisdiction where, as here, the
United States is the defendant. Because there has not been a showing that the United States has
consented to the restitution portion of this lawsuit, as things presently stand, there cannot be a
finding the Court has jurisdiction ev that aspect of the plaifi§’ claims. As such, plaintiffs’
motion for class certification as it concernstiteaon is denied, subject to reconsideration, if
necessary, after the parties more fully bife issue of the eot’s jurisdiction.

[ll. CONCLUSION

Upon consideration of the motion, plaffgi opposition, defendant’s reply, the entire
record herein, and the applicable law, @aurt will GRANT IN PARTand DENY IN PART

plaintiffs’ Motion [46] to for Clas Certification. The Court finds thalaintiffs have satisfied the
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requirements of FRCP 23 as it relates to plaintiffs’ request for declaratory relief and will certify
the proposed class under FRCP 23(b)(2) for that portion of the case.

Additionally, the Court will deny plaintiffs’ motion for certification as it relates to their
request for restitution. This ruling is subject to reconsideration, if needed, after the parties more

fully brief issues relating to subject matter jurisdiction.

A separate order consistent with this Opinion shall issue on this date.

20“6 Jﬂmm

Royce C. Lamberth
United States District Judge

Date: 2/4 y/ .
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