SERVICE EMPLOYEES INTERNATIONAL UNION NATIONAL INDUSTRY PENSION FUND et a...ST HILL GUEST HOUSE, Odg. 25

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SERVICE EMPLOYEES

INTERNATIONAL UNION NATIONAL

INDUSTRY PENSION FUND, et al.,
Plaintiff, CaseNo. 14¢v-01531 CRQ

V.

FOREST HILL HEALTH CARE
CENTER, INC.,

Defendant

MEM ORANDUM OPINION AND ORDER

Under the Pension Protection Act of 2086nultiemployer pension benefit fund that
falls into “critical” financial status may require participating employerstike supplemental
contributions to the fundSeePub. L. No. 10280, 120 Stat. 780, 868, 87Plaintiff, the
Service Employees International Union’s (“SEIU”) National Isisly Pension Fund, found itself
in such a state in 2009 and askegadasticipatingemployers to increase their contributions
accordingly. After one employer-Forest Hill Healh CareCenter in Newark, New Jersey
failed to make itsugoplemental contributions, theifd filed suit undeERISA and now moves
for summary judgment.

As there is no dispute that tRand was authorized to impose the compulsory
contributions or that Fose Hill has not made all dhem, the Court will grant theulRd’s motion
with respect to liability. There is genuine disagreement, however,the amounForest Hill
still owes. The Fund claintsatthe amount should be calculated based on a cexainbution
schedule, whereas Forest Hill insists another;destly schedule should apply. The resulting

difference appears to be only abo6®00Q plus interest and liquidated damagesmodest
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enough starting point, one would think, fomatuallyagreeabl@egotiated resolutionBut be

that as it may, Forest Hill has raisedenuinefactual question as to whether it opted for its
desiredschedule. The Court will therefore deny thend’s summary judgment motion as to
damages.

l. Background

Theformer collective bargaining agreemegfiCBA”) betweerSEIU andForest Hill
obligatal Forest Hill to makenonthlycontributions to thélaintiff SEIU Pension Funbdased on
percentages of each employee’s gross earnihgdovember2009,the Fund notified its
participating employerthat “investment losses in 2008 triggered the Fund entering what [the
Pension Protection Act of 20@@PPA”")] calls ‘critical status’ (generally referred to as the ‘Red
Zone’).” Pls.” Mot. Summ. J. EX. 7, at TThe notice also informed employers that pursuant to
the PPA, the Fund was adopting a Rehabilitation Plan in order topréloose losses. That Plan
required “additional employer contributions . . . in order fer[ffund] to exit the Red Zone . . .
by the end of 2023."ld. The parties do not dispute the Fund’s authpuhgder the CBA and the
PPA,to impose such a Plan or to requadditionalmonthly employer contributions above the
standard contributiontie CBArequired. SeePIs.” Mot. Summ. J.-0; Def.’s Opp’n Mot.
Summ. J. 47.

The Plan required those additiocahtributions to take two formsa 10% surchargen
the employer’s standard monthly contributions, Pls.” Mot. SumiaxJ8 (“Anderson Decl.”)
121, and supplemental monthly contrilouts according to one of two schedwesPreferred
Scheduleor aDefault SchedulePls.” Mot. Summ. J. Ex. 7, & Under each schedule, the
supplemental contributions would be calculated as a percentage increhsstandard

contributions and wouldhemselvesncrease each year for the first several years and then level



off. The Peferred Schedule required lowsayments for the first several years than did the
Default ScheduleSeeid. App. A, at 45. The notice gave employers the option to renagpot
in their next CBAs with SEI&ither the Preferred or the Default Scheduleiaditatedthat he
Default Schedule would be imposédhe employer did not make a select{tm bereflected in
the new agreementjithin “180 days of the termination dfe last [collective bargaining]
agreement,or, if the “collectivebargaining agreement hafekpired prior to the date ofith
notice, but not yet renewed, . . . 180 days . . . from the date of tlie.'hdd. App. B, at 1. The
parties agree that there was an unexpired collective bargaining agreemace iatfgthe time the
notice was issued, and therefore that the employer’s selection deaaliri8@ days from the
termination of that agreement.

The parties also agree that, followitinge notice, Forest Hill paid into the Fund its
standard monthly contributions and the 10% surcharge required undemtialReion Plan
totaling about $123,000Se€ePIs.” Reply Ex. 1 (“Suppl. Anderson Decl.”) T 9; Def.’s Opp’n 1.
The Fundcontend that Forest Hilfailed, however, to pay supplemental contributions under
either the Preferred or Default Schedudese the prior CBA had expirédAnd Forest Hill can
point to no evidence the record thait did.

The dispute, then, boils down to whether the supplgal contributions that Forest Hill
still owes to the Fund should be calculated based on the Preferreccostiiex Default
Schedule.According to the Fund, Forest Hifor the relevant periodyould owe$27,456.32 in

unpaid supplemental contributions under the Preferred Schedule and $68 1@der the

! The Fund filed suit under the Employee Retirement Income Securityf A67d, as
amended (“ERISA”), 29 U.S.C. 88L32(a)(3), (d)(1), (9)(2), and 1145, and the Labor
Management Relations Act of 1947, as amended, 29 U.S.C. § 185(a), ancwesvion
summay judgment.



Default Schedulé—for a difference of approximately $26,008eeAnderson Decl. §6;id. Ex.
A; Suppl. Anderson Decl. 1 8. Forest Hill does ayopear talispute these calculation§ee
Def.’s Opp’n Mot. Summ. J. Ex. 3 (“Jasinski®@€) | 14;id. Ex. 7. The Fund maintains that
Forest Hill did not select the Preferred Schedule, and thus the Fund wiasl émtitnpose, and
expect payments under, the Default Schedule. Foresnhsldlsthat it seleatdthe Preferred
Scheduleduring its negotiations with SEIU over the new CBWAd is therefore responsible only
for the lower payments required under that schedliesubstantiate thassertionForest Hill
offersa declaration by George Mervine, who represeittecthe negotigionswith the Union
SeeDef.’s Opp’n Mot. Summ. J. EX. 8 (“Mervine Decl.”). Mr. Mervine atsahat a series of
handwritten notes taken during the course of the negotiations trdftetissions about the
Pension Fund, with Forest Hill specificallyleseting the Preferred Schedule.” Mervine Decl. 6.
Defendant attached copies of the notes to the declaration and pradfeegithissibility under

the businessecords exception to the hearsay rueeAmerica v. Mills 654 F. Supp. 2d 28,

35-36 (D.D.C. 2009) (concluding that the Court could condidasfar inadmissible evidence
on summary judgment where its admissibility colaleérbe established under the business
records exception to the hearsay rul&he Court held a hearing on the Fund’s ioofor
summary judgmerwn March 1, 2016.

. Standard of Review

Summary judgment is proper “if the movant shows that there iemoirge dispute as to
any material fact and the movant is entitled to judgment as a matssv.bffFed. R. Cr. P.

56(a);seealsoCelotex Corp. v. Catrett 77 U.S. 317, 323 (1986A dispute is genuine only if a

2 The Fund also contends that Forest Hill would owe interest, itgrddamages, and
attorneys fees and costsSeePIs.! Mot. Summ. J. 1.
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reasonable fadinder could find for the namoving party; a fact is material only if it is capable

of affecting the outcome of the litigatiodnderson v. Liberty bbby, Inc., 477 U.S. 242, 248

(1986);Laningham v. U.S. Dep't of Navy, 813 F.2d 1236, 1241 (D.C. Cir. 198i7assessing a

party’s motion for summary judgmenhet court must “view the facts and draw reasonable
inferences ‘in the light most favorablettee party opposing the. . motion.” Scott v. Harris

550 U.S. 372, 378 (2007yuotingUnited States v. Diebold, Inc369 U.S. 654, 655 (1962) (per

curiam)).

1.  Analysis

A. Liability

There is no genuine disputetasany material fact underlying liabilityAs discussed
above the parties agrethatthe Fundimposed Rehabilitation Plan requirbdth a 10% monthly
surcharge and supplemental contributions of varying amdsastsd on two alternative
schedules. Ad Forest Hilldoes not dispute the Fund’s autibypto requirethose additional
monthlycontributions under the CBA and tR€A. The parties also agree thadrest Hillhas
paid the required surchargéd/hile Forest Hillinsisted during the hearing that it haldo paid
some amount of supplementahtobutions, it was unable to point to any evidence in the record
supporting that assertioiBecausd-orest Hillcannot substantiate this claim, there is no genuine
dispute in the record, and the Fund is entitled to judgmenalbitity as a matter of {a.

Section 515 oERISA provides that

Every employer who is obligated to make contributions to a multerapplan

under the terms of the plan or under the terms of a collectively badgaine

agreement shall, to the extent not inconsistent with law, swaiecontributions

in accordance with the terms and conditions of such plan or such agreement

29 U.S.C. § 1145This sectiorfmakes a fderal obligation of an employercontractual

commitment to contribute to a multiemployer pension furfddlynn v.R.C. Tilg 353 F.3d 953,
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958 (D.C. Cir. 2004) And where, as heréit is undisputed thdta defendant employer] was
contractuallybound”to contribute to a pension benefit fund &failed to do sd, the defendant

“is liable[for that failureunder]secion 515 of ERISA. Serv. Emps. Int'l Inds. Pension Fund

v. Aliquippa anty. Hosp, 628 F. Supp. 2d 166, 1742 (D.D.C. 2009).Because the parties do

not dispute thathe CBAobligated Forest Hill to contribute to the Fuamad empowered the Fund
to requie supplemental contributions in the event the Fund entered the Rechd@drimecause
there is no evidence in the record tRatest Hillmade any supplementadntributions, the
Court concludes that Plaintiffs are entitled to summary judgnsettt Eabilty.
B. Damages

This case is really only about damagespecifically, which of the two contribution
schedules applies. As noted above, the November 2009 Rehabilitatiiond@ite imposed a
10% surcharge on participating employers beginning January 1, 3&@ERIs.” Mot. Summ. J.
Ex. 7 App. B, at 1. The surcharge was to remain in place until the empéy@iated a new
collective bargaining agreement with the Uni@eeid. At that point, the employer would
begin to make supplemental contributiondjen of the surcharge, according to either the
Preferred Schedule tine Default Schedule.ld. Employers were given the choice of which
schedule to negotiate into the new collective bargaining agreement.ofi¢teeindicated that if
the employer’s “bargaining group does not adopt a schedule and proudagreement to the
Fund Office within 18@lays of the termination ¢your] last agreement, the [Fund]ugtees will
impose the Default Schedule[.]d.

The CBA in place at the time of the notice was renegotiated over a series ofjgeetin
from August 2011 to August 201FeeMervine Decl. 18—-11. When Forest Hill and the Union

were not able to reach a new agreement, Forest Hill sent the Union a Lastadrtfféin which



the parties agree functionally replaced the previous CB&eid. § 11;see alsd’ls.” Mot.
Summ. J. Ex. 3. With respteto supplementatontributions, Aticle 14 of the Last and Final
Offer indicates in its entirety, “National Industry Pension fJn@ontribution rates as agreed
by the Parties.”Pls.” Mot. Summ. J. Ex. 3, at 3.

The Plan does not maintain that Fotdsk failed to provide its renewal agreemesin
the form oftheLast and Final Offer-to the Fund office within 180 days after termination of the
prior CBA, as required by the Rehabilitation Plan notitse.argument, rather, is that “[n]o
election [of a supplemental contribution schedule] was containée irehewal agreement that
was sent to the &nd.” PIs.’ Reply 4 (emphasis addedAnd Forest Hill does not contend that it
provided any other written notice to the Fund office indicating an efecfieither schedule.
The question, then, is wheth&rticle 14 of the Last and Final Offer constitugesalid election
of the Preferred Schedule by Forest Hilhe Court concludethat a reasonabjary could find
that itdid. Forest Hill has proffered hdwritten notes from its negotiation sessions with the
Union, along with a declaration from its bargaining represesetatiesting that the notes reflect
an election of the Preferred SchedueeMervine Decl.f 4, 6;d. Ex. 1. While the precise
election is not spelled out in the Last and Final Offer, a jury wbelldntitled to consider
extrinsic evidence in deciding whether the “contribution rates as agyebd Parties” were, in
fact, the rates set forth in the Preferrethé&lule. Pls.” Mot. Summ. J. Ex. 3, at 8ee also

Holland v. Freeman United Coal Mining Co., 574 F. Supp. 2d 116, 129 (D.D.C. 2008)

(“[E]xtrinsic evidence of the meaning of disputed clauses [in collediargaining agreements]
such as past practice, related agreemanis bargaining history are quite properly considered to
determine the parties’ intentions[(8econdalteration in original(quotingUnited Mine

Workers of Am. 1950 Benefit Plan & Trust v. BCOA, 898 F.2d 177, 181 (D.C. Cir. 980))




And the negotiation noteswhose potential admissibility the Fund has not convincingly
challenged athis stage of the proceedirgsaise a genuine question as to whether Forest Hill
made that election. The Court will therefore deny the Fund’s mairosuimmay judgment
with respect to damages and set this matter for trial. In the mearbie Court strongly
encourages the Parties to return to the proverbial bargaining tabl@@lachent whatever rates
Forest Hill and the Union agreed to previously. Tttelappears at stake to justify the expense
of further proceedings in this case.

IV. Conclusion

For the foregoing reasons, it is hereby

ORDERED that[22] Plaintiffs’ Motion for Summary Judgment@RANTED with
respect to liabilityand DENIED with respecto damages

SO ORDERED.

%Z%W L. 4/%_~

CHRISTOPHER R. COOPER
United States District Judge

Date: March 16 2016
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