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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRITTANY SPENCER,
Plaintiff,
V. CaseNo. 14¢v-01541 CRO

DISTRICT OF COLUMBIA, ¢t al.,

Defendans.

MEM ORANDUM OPINION

An earlyhoursbrawl with a fellow nightclulpatron left Brittany Spences’shirt torn and
her breasts exposed to peering onlookéfter the police arrived and detained both combatants,
Spencer allegeshey required her to remain topless at the scene and later at the stdtidin
view of numerous officers and her cellmatgelieving her modesty offended, she filed suit
against lhe arresting officers for effecting an unreasonable seizure under the Bmendment
andagainsttheir employer, the District of Cafabia, for committing the commelaw tort of
intrusionupon seclusion. The Defematsnow move to dismiss SpencerAmendedComplaint.
Finding that Spencer has properly pled both claims, the Court wi e motion.

l. Background

The following facts are drawn from Spencer’s Amended Complaint areti@pblitan
Police Department (“MPD”) report of the incident provided by thé&ebaants, of which the

Court takes judicial noticeSeeln re Sci.Applications Int’l Corp. Bickup Tape Data Theft

Litig., 45 F. Supp3d 14, 20 n.1 (D.D.C. 2014) (on a motion to dismiss, noting ttailee

report is a public record subject to judiamitic€’); Kaempe v. Myers367 F.3d 958, 965 (D.C.

Cir. 2004) (“[P]ublic records [are] subject to judicial notice on a omoto dismiss.”) The
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Court, as it mat, accepts thed@nplaint’'sfactualallegations as true for purposes of this motion.
SeeKaenpe 367 F.3d at 963.

At approximately 30a.m. on May 11, 2014, MPD officers responded to an altercation
in the lobby of a downtown nightclub. There they encountered Sperdanather female
patron in a fist fight. After struggling to separate them, theeiarrested both pugilists on
simple assault chargesSpencer claimthatthe other womainstigated the assawdnd ripped
hershirtin the processexposing her breast€allous to her conditigrpencer allegethe
officers handcuffed her and “required her to remain standing oubsidehreasted, for
approximately ten minutes, in view of [the] large crowd” forming andidewalk. Am. Compl.
110. Spenceimploredthe officers to cover her breasts, but they refused.

Officerseventuallyput Spencetn a police cruiser, where, through the window, her
breasts remained visible to the officers and the crowd on the sidedditiend of Spencer’'sn
the scene repeatedly asked the officers to cover Spencer’s bi@astesponded that a female
officer would do so, but after several minutes passed, the friend é&stee could provide
Spencer a jacket. The officers refus&hmetwenty or thirty minutedater, just before the
cruiser departetbr the station, a female officer adjusted Sperscehirtto provide at least some
degree of coveragé/Nhen thismakeshiftadjustment came undgrtbe female officer seated
next to Spencer in the cruiser aidthing to fix it

Upon arrivingat the police statiomgfficers escorte@pencer to a cell, wheshe was
held for “several hours with no access to water, nothing to covéréasts, and no shokedd.

1 28. Peremainecexposed to her cellmate as well as other officers at the stétiodfter
several hours and repeated requests from Spencer’s friend, the offmeesl Spencer tput on

a jacket Id. § 31.



Spencer filed a Complaint against the District of Columbiaammémedlohn and Jane
Doe Officers on September 9, 2014. After a motion to dismiss by Dafeniche filed an
Amended Complaint on May 25, 2015, allegthgt the District of Columbia is liable for the
commonlaw tort of intrusion upon seclusion (Count &nhd thathe officers areindividually
liable under 42 U.S.C. 8983 for subjecting her to an uas®onable seizure in violation of the
Fourth Amendment (Count Il). Defendants fiedecondnotion to dismiss on June 22, 2015.
The Court heard oral argument on the motion on January 15, 2016.

. Standard of Review

On aRule 12(b)®) motion for failure to state a claim, a court must assess whether the
complaint alleges sufficient facts that, accepted as true, state dmeantit to relief that is

“plausible on its face.”Bell Atl. Corp. v. Twombly 550 U.S. 544, 570 (2007). A ciais

facially plausible when it “allows the court to draw the reasonaldeence that the defendant is

liable for the misconduct allegedAshcroft v. Igbal 556 U.S. 662, 678 (2009). “Where a

complaint pleads facts that draeerely consistehtwith adefendant’s liability, it stops short of
the line between possibility and plausibility of entitlememntetgef.” 1d. (quotingTwombly,
550 U.S. at 557 A complaint’s factual allegations must be construed “in the hgst

favorable to the plaintiff Hammel v. Marsh USA Inc79 F. Supp. 3d 234, 238 (D.D.C. 2015).

Yet “the tenet that a court must accept as true all of the allegations eanitag complaint is

inapplicable to legal conclusions.” Harris v. Dist. of Columbiat®/ & Sewer Auth.791 F.3d

65, 68 (D.CCir. 2015) (quotindgbal, 556 U.S. at 678) (internal quotation macksitted). A
complaint that presents merely “labels and conclusions” or “aulaicrecitation of the

elements of a cause of action will not d@ivombly, 550 U.Sat 555.



1. Analysis

A. Section 198 laim

1. Fourth Amendment Violation

Title 42, section19830f the U.S. Codauthorizes lawsuits to redress violations of
constitutional or statutory rights by persons acting under oblaw. Spencer alleges that, by
forcing her to remain exposed after her arrest, MPD officers violated thehFamendment’s
prohibition of “unreasonable searches and seizures” and thualaleeunder § 1983. Fourth
Amendmentchallenges to police conduct during and immediately precedingsdoresght

under § 198®fteninvolve allegations of excessive forc€f. Graham v. Conng#490 U.S. 386,

399 (1989) (Blackmun, J., concurring in part and concurring in the judggrhe Fourth
Amendment is the primary tool for analyzing claims of excesfgvce in the prearrest
context.”). As Spencer observes, it is “somewhat awkward to conceptualize suchoan act

failure to act as ‘excessive foragider the Fourth AmendmehtPl.’s Opp’n Mot. Dismiss 4

(quotingEstate of Phillips v. City of Milwauked 23 F.3d 586, 595 (7th Cir. 1997)) (internal
guotation mark omitted)The Supreme Qurt has explained, however, that “[tlhe Fourth
Amendment applies to all seizures of the person, including seizurasviblae only a brief

detention short of traditional arrestUnited States v. Brignofifonce 422 U.S. 873, 878 (1975).

In determinng whether a seizure violates the Fourth Amendment, courts weightéme ex
of the intrusion against the laanforcement interest served by it@nner and duratiorSeeL.A.

Cnty. v. Rettele550 U.S. 609, 6134 (2007) (per curiam)Although typical seah-andseizure

cases challenge intrusions upon personal liberty as opposedaoypthe Supreme Court has
analyzed police intrusions into bodily privagging the same balancing teSeeid. at 615. In

Rettele for examplethe Los Angeles County 8hff's Department obtained a warrant to search



a house where @xpected to find suspected participantan identitytheft ring. The suspects
were AfricanAmerican,but, as it happened, they had sold the house to a white couple a few
months earlier. The officers executed the warrant early in the morrdnigamd thestartled
couplenakedin bed. Despite the couple’s proteshe officersordered thenout of bed and
prohibited them from covering themselves withnketsor robes. Seeid. at 616-12. The
officers held the couple at gunpoint for approximately two minutesd@fermitting them to
dress. Upon realizingheir mistakethe officersapologized and leftSeeid. at 611.

The SupremeCourtupheld the seizure. Requiring the couple to remain briefly urexot
was warranted, the Court reasoned, because blankets and bedding can conoesl wedphe
fact that the coupleras white did not eliminate the possibility that tealsuspects were
elsewhere in the hous&eeid. at 614-15. The Court emphasizetdowever that the officers
were not “free to force [the couple] to remain motionless and staralireny longer than
necessary,” noting its earlier recognitibrat “special circumstances, or possibly a prolonged

detention,” might render [@etention]unreasonable.’ld. at 615 (quotingMichigan v. Summers

452 U.S. 692, 705 n.21 (1981 )kentral to the Court’s conclusion widmt there was “no
accusation that the detention . . . was prolonged” or that the offjergehted [the couple] from
dressingonger than necessary to protect their safetgl.” Indeed, one of thewo “was
unclothed for no more than two minutes, and [the other] for oiglgt§l more time than that.”
Id.

Spencer’s Amended Complaimacks the reasoning &fettele Shealleges that forcing
her to remain topless for “twenty to thirty minutes” outside tigatalub Am. Compl. § 21and
“several hours” at the statipml. I 28,served no legitimate las@nforcement purpose.

Defendants do not contend otherwiatleast at this stage of the prodegd They argue,



rather, that because the officers did not cause Spencer’s state of unthedg st place, they
had no duty to assist her and therefore cannot be liable for nglar Fourth Amendment
rights. SeeDefs.” Mot. Dismiss 910. And Retteledoes not catnol, they suggest, because the
couple there was in bed and under the covers when the officers firshareolthem and
became exposed only when they were ordered to stand up. Unlike hereyéhénef officers
affirmatively causedhe couple’exposue.

Defendants’ argument misses the mafkst, it begins from a faulty premise. An
officer’'s general duty to assist an arrestee experiencing harm can anselere the officer

was not the source of the hari@eeOrtiz v. City of Chcagg 656 F.3d 523, 5389 (7th Cir.

2011) (noting—where there was no allegation that officers caused the plaintiff's health
condition, which required medical attentiethat officers’ failure to provide a pretrial detainee
“medical care in the face of a serious health risk [can] constitutdpedate indifference” in

violation of the Fourth Amendmenoring v. Kozakiewicz 833 F.2d 468, 47474 (3d Cir.

1987) (determining-where there was similarly no allegation that officers caused or exacerbated
the plaintiffs’ health conditions or injuries requiring medica¢ation—whether law
enforcement officers had breached their duty under the Due Process @&provide

appropriate medical care” to pretrial detainggsat 471 (citingCity of Revere v. Mass. Gen.

Hosp, 463 U.S. 239, 244 (1983))

More importantly Defendants fail to distinguidRettele While the police irRetteledid,

in a sense, cause the plaintiffs’ exposure by ordering them out afheeSupreme Court
assigned little if any significance to that fact. Rather, the Gouophasized that the officers
were not “free to force [the couple] temain motionless and standing for any longer than

necessary,” and that there was “no allegation that the depugiessited [ them] from dressing



any longer than necessary to profeéticer] safety.” Rettele 550 U.S. at 615 (emphases
added).In other words, the Coufocused on how long the plaintiffs were made to remain
exposed after the officers had secured the scene, not on why they wersathtiydsegin with.
Rettelethus confirms that police violate the Fourth Amendment when theg fidetainego

remain untothedand exposedbr longer than necessary to achieve a legitimate law enforcement
purpose. Because Spencer’'s Amendethflaint alleges that the officers did just that, and the
District offers no legitimate law enforcement purpose to rebah&g’s akgations, she has pled

a plausible violation of the Fourth Amendment.

2. Qualified Immunity

Defendants next argue that, even if Spencer has alleged a valil Bowehdment
violation, the officers enjoy qualified immunity from sbicause the right that Spen claims
was violated was not clearly established at the time of the alleged viol&fiba.doctrine of
qualified immunity shields officials from civil liability s@hg as their conduct ‘does not violate
clearly established statutory or constitutionghts of which a reasonable person would have

known.” Mullenix v. Lung 136 S. Ct. 305308 (2015) (quotin@Pearson v. Callahas55 U.S.

223, 231 (2009)). “A clearly established right is one that idicsenftly clear that every

reasonable officialvould have understood that what he [was] doing violates that riglit.”

(quotingReichle v. Howardsl132 S. Ct. 2088, 2093 (2012)). And while “a case directly on
point” is not required, “existing precedent must have placed the statutoonstitutioal

guestion beyond debateld. (quotingAshcroft v. alKidd, 563 U.S. 731, 741 (20D1(internal

guotation marks omitted).
Defendants assert in conclusory fashion that “Ms. Spencer doe&nbtyic clearly

established constitutionaght a reasonable officer would have known of[Pefs.” Reply 4.



But as noted abov&ettelecould not have been much clear@ie officers were not “free to
force [the unclothed couple] to remain motionless and standiranfolonger than necessary” or
to “prevent] [them] from dressing any longer than necessary to protect [§feaéety.” 550
U.S. at 615.The meaning of the Court’s articulation of the right is “beyond @ebaflullenix,
136 S. Ct. at 308 (quotira-Kidd, 563 U.Sat 741) (internal gotation mark omitted).

This Court is not alone in finding that detainees have a clearly isk&dbright not to be
subjected to longethannecessary bodily exposure at the hands of polzmnfronted with

similar factsthe court in Brown v. Citpf New York No. 11 Civ. 1068, 2013 WL 491926

(S.D.N.Y.Feb. 8,2013),looked toRetteleandother Supreme Court precedetadsletermine that

a plaintiff who had been letinclothed for at least forty minutes” during a search “had a clearly
established right not to be detained in the nude for longer tharsaegcés achieve valid law
enforcement purposesld. at *5. The court went on to deny summary judgment to the
government on the plaintiff's § 1983 claim that her seizure violae&dhirthAmendment,
reasoning that a jury could find the seizure unreasonable because tti ptairch like Spencer
has allegediwas forced to remain standing and undressed for approximately 40 minutag, dur
which timeher numerous requests to cover herself were denied,” and “for at least part of the
detention her arms were handcuffed behind her so that she could not cover herself.” 1d. at *7
(emphases addedY he officersin Brown alsohad not “articulated why [their] safety, or any
other valid law enforcement objective, required such prolonged foadestiness.’ld.; see also

Thornton v. Fray429 Fed. App’x 504, *2, *§6th Cir. 2011) (unpublishedjejectingqualified

immunity for officers whohad forceda suspect “to sit on the floor with the bottbalf of her
body fully exposetfor approximately two hourandrefused her requests to cover hejself

Hutchinson v. Lemmon, 436 Fed. App’x 210, 216 (4th Cir. 2011) (unpubligkeup for




officers who“kept [a suspecthaked for a period substantially longer tim@tessary to secure
the home ad protect the officers’ saféty

The Supreme Court’s recent decisiorRindriguez v. United States, 135 S. Ct. 1609

(2015),buttresses the Courttonclusiorthat the right Spencer identifies is clearly established.
Rodriguezreiteratesa broader principlenderlyingRettele—that an intrusion by law
enforcement must be limited to “the time reasonably required to canpfe] mission” of that

intrusion. 1355. Ct. at 1612 (alteration in original) (quotiltiinois v. Caballes543 U.S. 405,

407 (2005)).The caseoncerned whether a degiff search conducted after the completion of a
traffic stop violated the Fourth Amendment. The Court concludedtttialt reasoning that “a
police stop exceeding the time needed to handle the matter for which theastaade”
constitutes an “unreasonable seizure[d! And though decided after the incident underlying

this case occurre@Rodriguezexplained that the @urt’s prior decisions ifrizona v. Johnsgn

555 U.S. 323 (2009andCaballescompelled its result. Those cases “cautioned that a traffic

stop ‘can become unlawful if it is prolonged beyond the time readprequired to complete
th[e] mission’ of issing a warning ticket,Rodriguez 135 S. Ct. at 16245 (quotingCaballes
543 U.S. at 407), and admonished that a “seizure remains lawful onlyngaddunrelated
intrusions] do not measurably extend the duration of the’Stdpat 1615 (quotingohnson
555 U.S. at 333). These casapture a broader lesson frdtettele—thatthe Fourth
Amendment requires law enforcement officers to limit the inteuess of seizures to the level
necessary to effectuate legitimate law enforcement purposes.

GivenRetteles firm grounding in theSupremeCourt’'sFourth Amendment jurisprudence
and the particularity with which it addressbsduration of bodily exposure during a seizure, a

reasonable officer in the positiontbie MPD officersherewould have known thahe conduct



alleged in the Amended Complainblated the Fourth Amendent. And because th&ettele
Courtmakesplainthat it would not have held the search and seizure reasonable if thesofficer
had detained the disrobed couple for any longer than necessaryder sfffetyRetteleclearly
established a right not to remaxposed beyond the point at which a legitimate law enforcement
purpose is servedAs Defendants do navenargue that the officers were serving a legitimate
law enforcement purpose by forcing Spencer to remain exposed farfolowing her arresis

she allegeghe Court will deny the motion to dismiSpencer’s 8983 claim

B. IntrusiorruponSeclusion Claim

Spencer relies on the same allegatidascribed above to support feaim against the
District of Columbiafor the commoslaw tort of intrusionupon seclusion. The District of
Columbia Court of Appeals has identified three elements of the to

(1) an invasion or interference by physicdtusion, by use of a defendassense

of sight or hearing, or by use of some other form of investigati@xamination;

(2) into a place where the plaintiff has secluded himself [oeligrer into his [or

her] private or secret concerns; (3) that would be highly offensive todaraoy,

reasonable person.

Danai v. Canal Square Assqd362 A.2d 395, 400 (D.C. 2004) (alterations in original) (quoting

Wolf v. Regardie553 A.2d 1213, 1217 (D.C. 1989)jhe District does not contest that Spencer

has satisfactdsi alleged the third elementthat being forced to remain unclothed “would be
highly offensive to a ordinary, reasonable persord. It challenges the sufficiency of
Spencer’allegations concerningnly the first two elements.

As to the firstelement “[t]he types of invasion intrinsic” in this tort “are thoseklas
harassment; peeping through windawwsnto other locations in which a plaintiff has chosen to
seclude himself; opening personal mail; eavesdropping on agpoeatersation; entering a

plaintiff's home without permission or searching his or herrgglngs; [and] examining a

10



plaintiff's private bank account.Wolf, 553 A.2d at 121718 (citations omitted) Spencer’s
allegations do not fit squarely within theg@rdenvarietyinvasions. Spencer alleges that the
officers“intruded’ on her bodily privacy—or, put differently, “interfer[ed] with [her] ability to
cover herself Pl.’s Opp’n Mot. Dismiss 16 (first alteration in original) (quotaplf, 553 A.2d
at 12173-by forcing her to remain unclothed after securing the crime scene. ngatodefense
to Spencer’s Fourth Amendment claiine District responds that the officers could not have
intruded on Spencer’s privacy because they did not affirmatively causeposues; her shirt
was already torn when they encountered Imafs.” Mot. Dismiss 56.

The parties have not cited any Ddase law applying the tort of intrusion upon seclusion
to a fact patterim whichthe wouldbe tortfeasor did not affirmatively invade the plaintiff's

privacy. In Hill v. McKinley, 311 F.3d 899 (8th Cir. 2002)pwever the Eighth Circuit

interpreted an analogotswa commoraw formulation of the torta permit liability under
circumstancesimilar to those presented her&he policein Hill arrestecafemaleplaintiff for
public drunkenness and brought her to the station. After she adsaulpdficer and refused to
stop kicking the door of her jail cell, officers decided to pleeplaintiffin a padded cell Ail
policy dictated that pramers in the padded cell had to wear either a paper gown or nothing at all.
The plaintiff alleged that she was not offered a paper gown and that omeodficbrs observed
her removing her clothingSeeid. at 901. Some time laterfpllowing a shift thvangethe officers
who had required the plaintiff to disrobe, along vattifferent set obfficerswho had just
begun their shiftmovedherfrom the padded cell tanather part of the jail wihre she ould be
placed on aestraining board In doing sothe officers escortelder down a hallwaywhile still
naked, and strappétbr to the board faegown with her legs spreac&geeid. at 901-02. The

court upheld the jury’s verdict of liability as both sets of officersfocusingprimarily on the

11



intrusion after the plaintiff was already nakefleeid. at 906(“We cannot say that as a matter of
law the defendants’ actions were not an unreasonable and highly wef@risusion upon Hill's
privacy. There is no question that being marched down a hallway bykpeesons, including
members of the opposite sex, and then being strappeddageto a board in a spreadgle
position, all while completely naked, would be considered higtignsive by ordinary
persons.”). The Court is persuaded by the ElgKtircuit’s reasoning ilill. Even though the
defendanbfficers may not have caused Spencer’s exposure in the first flaeecer has
satisfactorily pledhatthey “intruded” on her privacgfter the initial exposure by forcing her to
remain unclothed, inigw of others, for longer than necessary to satisfy legitimate law
enforcement objective's.

With respect to the second elemetthat the intrusion be into “a place where the plaintiff
has secluded himself, or into his private or secret contddasaj 862 A.2d at 408-the
District contends that because Spencer’s shirt had been ripped beforéctrs affived, her
exposed breasts were not “private or secret” when they encountered herlMoefismiss 6.
The Court disagrees. As Spencer pointstbetD.C. Court of Appealsasincorporated the
legal standard for intrusion upon seclusion from the Restatg/®eobnd) of Torts 8 652BSee

Danaj 862 A.2d at 399400. One of thédlustrative commentsaccompanyinghat sectiorof the

! Defendantsilso contend that because Spencer’s shirt was alreadyliernthey
arrived, her claim rests on, at most, their failure to act, which cannat thee basis of an
intentional tort such as intrush upon seclusion, but rather would more aptly support a
negligence claimSeeDefs.” Mot. Dismiss 56. Even if Defendants’ actions are properly
characterized as omissions rather than affirmative acts, the Suprenéd&oacknowledged
that omissions gaconstitute intentional tortsSeeMillbrook v. United States, 133 S. Ct. 1441,
1443 (2013) (discussing a provision of the Federal Tort Claims Act tkiants the waiver of
sovereign immunity to claims for six intentional torts . . . #r@t based on thacts or omissions
of investigative or law enforcement officers™ (emphasis addedpting 28 U.S.C. 8680(h)))

12



Restatementlarifies that there is no “liability for observing [a plaintiff] oven taking his
photograph while he is walking on a public highway, since he is notnlgeclusion, and his
appearance is public and open to the public ejgt.tmt. c. But, the commegbes on to
explain, “[e]ven in a public place, . . . there may be some matters theopifaintiff, such as his
underwear or lack of it, that are not exhibited to the public gaze; ardrtiar still be invasion
of privacy when there is intrusion upon seematters.”ld. The comments sectiaffers two
hypotheticalgo further elucidate this point. First: “A is drunk on the public str&takes his
photograph in that condition. B has not invaded A’s privadg."cmt. c., illus. 6. And secan

A, a young woman, attends a “Fun House,” a public place of amusement where

various tricks are played upon visitord&Vhile she is there a concealed jet of

compressed air blows her skirts over her head, and reveals her unddBwalees

a photograph of her in that positioB. has invaded A privacy.

Id. cmt. c., illus. 7.So, our unsuspecting fethouse visitor is already exposed, indegemnt of the
quick-draw paparazzoyet his click of the lens invades her privacy. By contrast, thek@run
public exposure is left unremedied because only he is responsible fotdxgation?

Spener’s allegations track the fumuse example. She secluded herself with clothing,
but was involuntarily exposed by her alleged assailant. Theeddfilike theohotographerdid
nothing to cause Spencer’s initial exposure, yet are alleged to have taelesdosequent
actions that intruded upon her secluded ar@dese examples illustrateo principles First,a

plaintiff's body may remairisecluded for purposes of this tort even if it is exposed by forces

beyond his or her control. And second, a tortfeasor need not bringthé@xposure in order to

2 While the Court takes these hypotheticals at face value, one cannot hedmdbet
which of the Restatement’s protagonists is more blameworthidarexposed state: tigeldy
visitor to afun house known for playing tricks on “unsuspectingtims, orthe lost soul who
stumbles onto the street afeebenderatthe cornetavern?
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be liable forinvading a plaintiff's privacy and thustruding uporherseclusion.

The District attempt# distinguish thé&-un Housallustration by noting that the
photographer, unlike the officers here, affirmatively intrudechupe privacy of the subject by
taking her photographSeeDefs.” Reply 5. But this point goes to the intrusion element of the
tort, which the Court discussed above. The purpose of the hypotlietoahow that the
privacy element can kmatisfied where the plaintiff becomesposed through no fault of her
own. Because Spencer has alleged precisely that, she has propetlyeptecond element of
this tort3

V.  Conclusion

For the foregoing reasorthie Court will deny Defendants’ motion to dismiss. An order

accompanies this memorandum opinion.

(lotiplir L. Gopen_

CHRISTOPHER R. COOPER
United States District Judge

Date:  March 4, 2016

3 The D.C. Court of Appeals’s reasoningDanaifurther bolsters Spencer’s contention
that, despitdeing exposedher breasts remained her private concefige Danacourt
considered amtrusionuponseclusion claim based on the defendant’s recovery of a discarded
letter and use of its contents in an unrelated law&eeDanaj 862 A.2d at 397.The court
analogizedo the Fourth Amendment conteaskingwhether the plaintiff had a reasonable
expectation of privacy in the information the defendant uncovdteshncludedhat because the
plaintiff had throwrthe letterawayandmadeno arrangements to safeguard her trash, she did not
have sich a reasonable expectatid®eeid. at 403. Unlike that plaintiff, Spencer did not fail to
protect her privacyAnd it is well established thahere is a reasonable expectation of privacy
“in one’s unclothed or partially clothed body.” Poe v. Leonag® F.3d 123, 138 (2d Cir.
2002);see alsyllo v. United States533 U.S. 27, 38 (2001) (explaining that the use of
thermalimaging technology to gather information regarding the intefiarfeome constituted a
search because it could reveal, for example, intimate, privatesdaiaibunding the “daily sauna
and bath” of the “lady of the house”Because Spencer had a reasonable expectation of privacy
in her breastghey remained her pate concerns even though they were exposed.
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