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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID GRAHAM, JR.,
Petitioner,
V.

Civ. Action No. 14-1567ABJ)
FCC COLEMAN USP Il WARDEN

N S N N N N N N N N

Respondent.

MEMORANDUM OPINION

Petitioner David Graham, Jr., has brought a petition for a writ of habeas corpus under 28
U.S.C. 8§ 2254 to challenge his 20@&irderconviction in the Superior Court of the District of
Columbia. Pet. [Dkt. # 1]. Petitioneclaims that he was denied the effective assistance of
counsel at trial and on direct appeal. The United States contends that tioe gatuld be
denied becausd€l) the Court lacks jurisdiction over the claim based taal counsel's
ineffectivenessand (2) the claimbased orappellate counsel’s ineffectiveness is procedurally
barred. United States’ Opp’n to Rt Pet for Writ of Habeasat 1 [Dkt. # 10]. The Court
agreewith both points. Accordingly, theetitionwill be denied for the reasons explained below
l. BACKGROUND

On May 9, 2006, &uperior Court jury convicted petitioner of fudegree murder while
armed, possession of a firearm during a criféiolence and carrying a pistol without a license.

Petitioner was sentencesh August 1, 2006 to prison term of 600 months. Pet. at The
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conviction arose from the shooting death of Kamau Walker on December 12, 2001, at his
residence See Graham v. United Statd® A.3d 1159, 1162D.C. 2011). The D.C. Court of
Appeals (“DCCA”) dfirmed petitioner's convictionon February 10, 2011The DCCA
subsequenthaffirmed the Superior Court’s denial of petitioner’s collateral motion under D.C
Code 8§ 3-11Q and it later denied petitioner's motion to recall the mandate affirming the
convictions SeePet. at 45.

A. Direct Appeal

On direct appeal, petitioner challenged the sufficiency of the eviddengfying him as
the shooter particularly tle eyewitnesstestimony ofhis friend Derrick McCray. Petitioner
argued, among other things, that McCray’s testimony was unreliableseebau‘changed his
account of events and was influenced by a plea agreement with the governi@eaim 12
A.3d at 1163. Petitioner also challenged the adssion of another government witness'’s
statementdentifying himto the pdice on the night of the shootingndhe challengedhe trial
court’s use of a flight instruction as unsupported by the evidence, umaijiyicial, and flawed.
See idat 116468. The DCCA rejected eachallengeand affirmed the convictions. In doing
so, the court held that since McCray’s testimonwas not “inherently incredible,” his testimony
alone was sufficient to convigietitioner notwithstanding other contradictory testimonid. at
1163-64.

B. Collateral Motion

On October 25, 2010, hile the direct appeal was pending, petitiorfiéed his D.C. Code
§ 23110 motionin the trial court He claimed that his trial counsel waseffectivein failing,
among other thingsto conduct an adequate pretrial investigation request[] &rankshearing .
. ., and object to the voluntary manslaughter jury instructioblfited States v. GrahanNo. F
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557603, Ordemat 4(Super. Ct. June 6, 2011) [Dkt. #L11ECF pp. 228]. Petitioner also alleged
prosecutorial misconduct and ineffective assistance of appellate col®seDrder at 4 In its
decision issued afteahe direct appeal had concludele trial court noted that the DCCA had
“considered and rejected many of the claims that Graham makes in his ,iatidnt found
petitioner’sclaim that trial counseklas ineffectiveo be“vague, conclusory, and unsupported in
the record.” 1d. at 9. Thetrial courtfurther noted that petition&ad“failed to establish hojthe
alleged]omissiors —should they exist prejudiced him to the extent that he was denied a fair
trial.” Id. n.5. The courtalso denied petitioner’'s prosecutorial miscondegtdim as vague,
conclusory and unsupported, and it denied his claim of ineffective assistance of agpeifretel
as unavailablender a § 23-110 motionld. at 8.

C. Recall Motion

On April 6, 2012, ptitioner filed a motion in the DCCA to recall the mandatevhich he
raised ineffective assistanceagpellatecounsel Petitioner faulted appellate counsel for failing
to raise as error thteal court’sgiving of a “seriously flawed” voluntary manslaughter instruction
Resp’t's Ex. A, Mot. to Recall Mandate &7 [Dkt. # 10-1]. In addition, petitioner claimed that
appellate counsel was ineffective failing to hold the appeal in abeyance dild a § 23110
motion based on trial counsel’s failuadlegedly “to perform a reasonable factuahdalegal
investigation of the case” ofour critical issues set out in the motiond. at 7#8. Finally,
petitionemrenewed hiprosecutorial misconductaim by suggestinghattheplea agreement under

which McCray testifiedn exchange for a reduced sentenoastituted a corrupt bargain that

1 Unless indicated by an “ECFage designationhe court will cite thectualpage numbein
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violated criminal law. Seeid. at 310. The DCCA denied petitioner’s recall motion on August
20, 2013and declared:
The issuesraisedin appellant'smotion to recall the mandatehave been
addresse@ndrejectedby this courtin Appeal No. 11.CO-772; therefore,
thereis no basisto recall the mandateDiamenv. United States,725 A.2d
501, 509D.C. 1999)(statingthat“[i]t is well-settledthatwhereanappellate
courthasdisposed oainissueon appeal,[thatissue]will not beconsidered
afreshon collateralattackin atrial court of thesamgudicial system absent
special circumstances. Ware also bound by the related rule that one

division of the court cannot overrule thdecision of a priordivision”
(citation omitted)).

Resp’t's Ex. BGraham v. United Stateblo. 06 CF995 (D.C. Aug. 20, 2013) (per curiafikt.

#10-2].

D. TheCurrent Habeas Petition

In this action, ptitionercontends that he is assertitagstraight forward issue that he was
deprived of his constitutional right to effective assistance of counsel, iseeappellant [sic]
counsel failed to challenge the derj@] his probable cause hearing that he preserved itripte-
proceedings in the District of Columbia Superior Court held on October 6, 20@&#'s Supp.’g
Mem. at 9[Dkt. # 1, ECF No. 181]. Petitioner allegethat duringhis probable cause hearing,
the government “knowingly . provided materially false statements and pigjal testimony . . .
in acquiring an arrest warrant and the criminal indictment throughgitiwed jury process
Petitionerseems t@rguethat the trial cours refusako conduct hearing wasontrary toFranks
v. Delaware 438 U.S. 154 (1978), anlddt appellate counstierefore was ineffectivior failing

to raise the issue on direct appe&@eePet’r's Supp’g Mem. at-45, citing Franks 438 U.S. at

2 AppealNo. 11-CO-772was assignegetitioner’'s appeal of the denial of his § 2B3 motion.

SeePet. at 4 1 11(b). Although neither party has supplied the DCCA’s unpubtishision, it is
undisputed thate trial court’s decision was affirmea August 21, 2012.SeeResp’'t’'s Opp’'n at
3.



15556 (‘where the [criminal] defendant makes a substantial preliminary showing tladgea f
statenent knowingly and intentionally, or with reckless disregard for the truthirveéuded by the
affiant in the warrant affidavit, and if the allegedly false statement is ragdssthe finding of
probable cause, the Fourth Amendment requires that apdarheld at the defendasmtequest.

. ANALYSIS

A. Ineffective Assistance of Trial Counsel and Trial Error

This Court isonly authorized to entertain a D.C. prisoner’s claim of trial court error or
ineffective assistance of trial counsel in limited circumstandg®unt v. United State$9 F.
Supp. 3d 242, 245 (D.D.C. 2014), citglliams v. Martinez586 F.3d 995, 999 (D.Cir. 2009).
This is becausP.C. Code § 23110(g)“entirely divest[s] the federal courts of jurisdiction to hear
habeas corpus petitions by prisoners who had a [§]123remedy available to them, unless the
petitioner could show that the [8] 23-110 remedhs ‘inadequate or ineffective.”Blount 69 F.
Supp. 3d at 245quotingBlair-Bey v. Quick151 F.3d 1036, 1042 (D.Cir. 1998)(brackets in
original).

A “motion to vacate sentence under [8] 23-110 is the standard means of raising@f claim
ineffedive assistance of trial counselZarmon v. United State$84 A.2d 327, 329 n.3 (D.C.
1996);see accordReyes v. Riggl32 F.Supp.2d 1, 3 (D.D.C2006). In addition,a claim “arising
from alleged prosecutorial misconductiay be raiseduinder§ 23110. Saunders v. United
States72 F. Supp. 3d 105, 109 (D.D.C. 2014Jhe record establish@etitionefs pursuit of that
remedy; themerefact that he was not successful in the @urtsdoes not rendet inadequate or
ineffective. Plummer v. Fenty321 FedAppx. 7, 8 (D.CCir. 2009)(per curiam), citingsarris v.
Lindsay 794 F.2d 722, /726 (D.C. Cir. 1986)(per curiam) see accordRichardson v. United
States999 F. Supp. 2d 44, 47 (D.D.C. 2013¥po0,this Court lacks jurisdictiomverthe claim hat
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trial counselwas ineffectivg as well as the claim gbrosecutorial misconduadvanced in
petitioner's*Amended/Supplemental Motion to the Above Civil Action” [Dkt. # £5].

B. Ineffective Assistance of Appellate Counsel

The government contendisat the claim that appellate counsel was ineffective is barred
becausd is predicatedolelyon thenewFranksissueseePet. I 12whichwas not included in the
recall motion and thus not exhaustgdthe state leveseeResp’'t’'s Opp’n at 7. Section2254
provides

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted unless

it appears that

(A) theapplicant has exhausted the remedies available in the courts of
the State; or

(B)(i) there is an absence of available State corrective process; or (ii)
circumstances exist that render such process ineffective to protect the rights
of the applicant.
Id. § 2254(b)(1)
The purpose of thexhaustion requirement is to “give the state courts [a fair] opportunity to

act on [a state prisoner’s constitutional] claims before he presents thosetda federal court in

a habeas petition,” and to “provide any necessary reli€.Sullivan v. Bercke] 526 U.S. 838,

3 To the extenthat petitionerassertghat hisactual innocencelaim compelsfederal court

review, seePet’r’'s Traverse at-2 [Dkt. # 12] he is mistakersince sich claims are cognizable
underD.C. Code § 2310 SeeEarle v. United State987 F. Supp. 2d 7, 11 (D.D.C. 2013),
quoting Ibrahim v. United State661 F.3d 1141, 1143 (D.C. Cir. 201({nding jurisdiction
lackingto considerclaim of actual innocerc'whether asserted as a ‘gateway’ claim to federal
court review or as a ‘staralone’ claim—because ‘either claim’ is available under D.C. Code §
23-1107).

4 The Antiterrorism and Effective Death Penalty Act of 1996 “recognizes thatia obthe
District is a state court.’Head v. Wilson792 F.3d 102, 106 n.3 (D.C. Cir. 20X5bitations and
internal quotation marks omitted)



842, 844 (1999). In order to obtain federal court review, then, a petitioner typicallyhaus
presented to the state court ‘both the factual and legal premises of the claim tsera$séeral
court.” Pulinario v. Goord 291F. Supp. 2d 154, 171 (E.D.N.Y. 2003Jf'd, 118 Fed. App’x
554 (2d Cir. 2004), quotingaye v. Attorney Genergh96 F.2d 186, 191 (2d Cit982) (en banc).
And he cannot advance one theory in state court and a completely different thedeyahdeur.
See, e.g., Turentine v. Mille80 F.3d 222, 2226 (7th Cir. 1996) (finding habeas review of Fourth
Amendment claims precluded wheréutentine emphasigd] [in federal court] the warrantless
entry into the home and the subsequent seaBiit beforethe Indiana Court of Appeals his
argument concentrated almost exclusively on his arrest without probable)cause”

“In the District of Columbia, challenges to the effectiveness of appellateseb are
properly raised through a motion to recall the CourtAppeals’ mandate” affirming the
conviction. Reyes432 F. Supp. 2d at 3 (citingatsonv. United States536 A.2d1056, 1060
(D.C. 1987) (en banc); D.C. App. R. 41(c)puch motions arthe recognizedoute toobtaining
federal court reviewof challenges to appellate counsel’s performanc#Villiams 586 F. 3d at
1000 (noting that “D.C. prisoners who challenge the effectiveness of appellatsetthrough a
motion to recall the mandate in the D.C. Court of Appeals will get a second bite pptaena
federal court”).

Petitionerinsiststhat he raised thieranksissue “prior to trial and at every pesinviction
proceeding sincé Pet’r's Traverse at 1.He points to two specific arguments in the recall
motion-- Points One and Twe butneithersupports his position Both argumentdell under the
heading,“Other Issues of Ineffectmess’ Recall Mot. at 710. Point Onewas based on
appellate counsel’s failure to file a 8-230 motion based on trial counsel’s failure to investigate
the factsthat supposedly would have placed petitioner elsewhere at the time of the crime and
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supported his innocenéeld. at 89. And Point Tworelated to petitioner’s contentidghat the
government’s main witness “changed his stories overtime, and did soen[wjcome from
under a life sentence himseélf Id. at 9.

In other words, etitioner hasot pointed toanythingin the recall motiorthat hints ofa
Franksviolation. There is naitationor reference of any kin Franks and there is no mention
of the Fourth amendmentSee Franks438 U.S. at 155This case presentn important and
longstanding issue of Fourth Amendment .laywcf. Turenting 80 F.3d at 225citing Payton v.
New York 445 U.S. 573 (198(finding “threshold requirement of clearly presenting . . . Fourth
Amendment claims to the state courts [not satisfied where petitioner] did notievaytori in
his brief to the Indiana Court of AppepnlsSince gtitioner failed tqut this aspect of his appebat
counsel’s alleged ineffectiveness before the DCCA, the Court agredsslgabund for relievas

not exhausted arid procedurally barref.

> On collateral review, the trial court noted that petitioner had provided no corroborating

evidencee.g, cell phoneecords or taxicab records, to show that he was not at the crimé'atene
the time of the murdér The court found that petitioner's admission that he was in the area but
left before the incident did not “alone . . . contradict testimony from threeiteysses that the
defendant was at the scene . . . two hours after he claims that he departed in.a taxiead, the
testimony suggests that Graham had an earlier altercation with Wal#tehadnhe shooting took
place minutes after he arrived at thecedent’s residence.June 6, 2011 Ordeat 4-5 [Dkt. #

1-1].

6 On collateral review, the trial court explained Eranksclaim as follows:

Graham asserts that counsel should have requeskgdn&s hearing to
challenge the validity of the information which supported the arrest warrant.
He maintains that the testimony which Detective Voysest provided at the
preliminary hearing establishes that the government paid McCray fer fals
information. Detecdve Voysest testified that the arrest warrant was based in
part on information that McCray provided and that McCray was under a
cooperation agreement. However, he never testified that McCray provided
false information or suggested that police reliance loa information
recklessly disregarded the truth. In fact, the arrest warrant was aésbdras
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CONCLUSION
Petitioner’s claim9redicated onrtal counsel’s performance and trial errors are barred by
D.C. Code § 23-110(g), argktitioner failed to exhaust hitaim ofineffective assistance of
appellate counsdly presenting the underlying issue to the state coAdcordingly, the petition

will be denied. An order will issue separately.

Aoy B
v,

AMY BERMAN JACKSON
DATE: May 20, 2016 Wited States District Judge

other evidence which corroborated McCrayaccount and which was
presented at trial. In summary, the record does not support the claim that trial
counsel was déafient for failing to request a hearing undeanks As a
result, this argument does not substantiate a claim of ineffective assistanc
counsel and fails to provide a basis for relief.

June 6, 2011 Order t7, applyingStrickland v. Washingtod66 U.S. 668, 68{1984). The trial
court’s rejection of petitioner'sial counsel ineffectiveness claim and the DCCA'’s affirmarfce
that decision undermine any notithmat this Courtcould find for petitioner on thenerits of the
appellate counsel claimnder§ 2254'sdeferential standardf review SeeWoods v. Ethertgn
__US. _ ,136 S. Ct. 1149, 1151 (2016) (per curigwihen the claim at issue is one for
ineffective assistance of counsel . . . [8 2254] review is doubly deferential. In sub
circumstancedgderal courts are to afford bathe state court and the defense attorney the benefit
of the doubt.”) (citation and internal quotation marksteedi);see also Smith v. Robbjs28 U.S.
259, 288 (2000) (noting thaince appellateounsé “may select from among [nonfrivolous
claims] in order to maximize the likelihood of success on appeal,” it is difficuletoonstrate
deficient performancenderStricklandwhere as herecounsel filed a merits brief but failed to
raise a particular aim).



