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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN E. HORSEY
Plaintiff,
V. No. 14cv-1568(KBJ)

U.S. DEPARTMENT OF STATEet al,

Defendans.

N N N N N N N N N N N

MEMORANDUM OPINION

Pro se Plaintifflohn E. Horseys an AfricanAmerican man who worked as an
employee of the U.S. Department of State (“the State Department” or fiDaif¢”) for
more than two decades prior to the events that prompted the irstghdyment
discriminationlawsuit Horseyalleges thathe State Department suspendgs security
clearanceandthen suspendekis employment indefinitely without pagfter he refused
to undergo a required psychological evaluation without union representatdrthat
the State Departmentdok these adverse actions against him dudiseriminatory and
retaliatory animus Horsey has filed a threeount complaint under Title VII of the
Civil Rights Act of 1964, 42 U.S.C. §8 200@¢ seq; this Court liberally construes
Horsey’spleading asasseting four claimsagainstthe State Departmentl) that it
subjected him to a hostile work environmeseéCompl. 1157-59), (2)that it
discriminated against him by repeatedly ordering him to undergo a pleggbal
evaluation and refusing his request fbhe presence ad unionrepresentatie during

that evaluationgee id.f21), (3)that itretaliated against him by revoking his security
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clearanceqee id.f 46), and (4)xhat it discriminated and retaliated against him by
proposing to suspend him indeitely without pay éeeid. {131-32).

Before this Court at present is the State Department’s motion to dismiss Horsey
complaint under Federal Rule of Civil Procedure 12(b)(6) for failorstate a claim
upon which relief can be grantedSdeDef.’s Mot. to Dismiss (“Def.’s Mot.”), ECF
No. 11, at 1.} Defendant'sprimary argument ishat Horsey has failed to exhaust all
administrative remedies with respect to his discrimination claims, and ta&tauhrt is
precluded from reviewing his retaliation claimsder the doctrine the Supreme Court
established iDepartment of Navy v. Egad84 U.S. 518 (1988).SgeDef.’s Mem. in
Supp. of Def.’s Mot. (“Def.’s Mem.”), ECF NdL1-1, at }-2.) Defendant’smotion also
maintains that Horsey has made insufficient allegations of fact wsiheis to his
hostile work environment claim.Sge id)

As explainedfully below, his Court concludes that Horsey’s current complaint
must be dismissenh its entirety forseveral reasons; specificallygecause Horsey has
failed to exhaust administrative remediegh respect tsomeclaims; because certain
claims lack sufficient allegations of fac@ndbecause th&gandoctrineprecludes any
challenge to the agency’s seity clearance decisianHowever, bearing in mind
Horsey’spro sestatus,this Court will grantHorseyleave to refilethe complaint with
respectto two claims:(1) his hostile work environment claim, whichight be viable if
additional facts are identéd, and(2) his amorphouslaim of retaliation and
discrimination based on the State Department’s proposal to suspend hirh, Whic

properly pled, mighbe sufficient toavoid theEganproblem on the grounds established

1 Page numbers herein refer to those that the Court’s electronig jiatem automatically assigns.



in the D.C. Circuit’s serial holdings iRattigan v. Holder689 F.3d 764, 765 (D.C. Cir.
2012)(“Rattigan I'), and Rattigan v. Holder 780 F.3d 413, 415 (D.C. Cir. 2015)
(“Rattigan 1II"). Accordingly, althoughDefendant’s motion to dismiss GRANTED

with respect tahe instanttcomplaint,the Courtwill dismiss the complaintithout
prejudiceandgrant leave Horseleave to refileit. A separate order consistent with this

memorandum opinion will follow.

BACKGROUND
A. Facts

The following facts are undisputed, unless otherwise nofddintiff Horseywas

employedas an Information Technology Specialist in the Beltsville, Marylaritt@fof
the State Department’s Information Resource Management Bureau “[a}nal
relevantto this [law]suit[.]” (Compl.§ 3.) According to the complaint, on February 3,
2011, “Mr. Shane Wardle, a white male colleague, made an allegation of waré pl
violence againsfHorsey], contending he was verbally assaulted[] by a slew of
derogatory nmes[.]” (d. 111.) An investigation allegedly followed, and Wardle’s
“allegations. .. againsfHorsey]were inconclusive as to whethgtorsey] made any
inappropriate or threatening remarks or exhibited any threatening beh#vifid.
112.) Nevetheless, on February 18, 2011, a Diplomatic Security investigatiozd
Horsey to attend psychological counseling voluntarily “in order to ragiceto what
extent [he] might have an anger management problend” f(13.) Horsey declined the
counselingon the advice o& union representative.Sée id)

Nearly three months later, on May 6, 2011, the Chief of the Adverse Actions

Division of the Office of Personnel Security and SuitabilieferredHorseyto the State



Department’s Office of Medical Senasfor further evaluationdirecting that Horsey
“submit to a medical review and evaluation, specifically by a psychstddiSee id,
see also idEx. A (Letter to Plaintiff from Paul D. Hallenbeck, Chief, Adverse Actions
Division, Office of Personnel ®arity and Suitability, Bureau of Diplomatic Security,
State Department, dated May 6, 2011).) Horsey was also advised thffijdisire to
cooperate and/or provide the information where requesteanay result in a
recommendation for an adverse aati@garding [his] eligibility for access to classified
information.” (d., Ex. A.) In response, on that same day, Horsey allegedly
“contacted[] Dr. Matt Ubben, the Sr. Clinical Psychologist for thea{& Department]
who was appointed to conduct the meadireview and evaluation[,] to make [an]
appointment.” Id. 114.) Horsey also purportedly asked Dr. Ubben to permit a union
representative to be present during the medical review and evaluatiprhpwever,
“citing American Psychological Associatiaegulations[,]” Dr. Ubberallegedly
advised Horsey “that a union representative could not be presentfl])? (

According to the complaint, Horsey contacted an EEO Counselduneof
2011. GeeDef.’s Mem., Ex. 5 (EEO Counselor’s Report) atidentifying the exact
date as June 27, 2011); Compl223].) During this consultation, Horsey asserted that
State Department had treated hdinfferently because of his race on two occasions in
Februaryof 2011, to wit:

Claim 1. On 02/03/2011hecause of his race, Mr. Horsey believes he was
discriminated against when he wagbjected to a hostile work environment

2The complaint asserts that Horsey “reasonably believed thaxthmination could result in
disciplinary action against him'id. 115), and as a resulhe consulted “the Negotiated Laber
Management Agreement between the American Federation of GovatrEngployees (AFGE) Local
1534 and United States Department of State Handboidk™(16), among other sourceil( 1916-19).
“Based on the informationéh[thus] obtained, [Horsey] maintained his right to representatiahe
medical review and evaluation and . . . refused to waive this righ{ld” 120.)



characterized by his eworker Mr. Shane Wardel accusing Mr. Horsey of
calling Mr. Wardel a “cracker.”

Mr. Horsey and Mr. Wardel are emorkers n the IT department at State.

On 2/3/2011, Mr. Horsey was working on computer trouble tickets. Usually
the procedure is you have to put your name on the computer problem ticket
you are working on, and close it out when you are done. Mr. Horsey did
not put his name on the ticket that evening because he didn’t think anybody
else would be coming in and he was just going to finish up the ticket and
close it out right away. Mr. Wardel took one of the trouble tickets Mr.
[H]orsey was working on and claimedtd be his own after Mr. Horsey
completed the work. When Mr. Horsey asked Mr. Wardel if he took his
ticket, Mr. Wardel became hostile and belligerent, and Mr. Horsey stormed
out of the office. Mr. Wardel reported this incident and fabricated a
complaintby alleging that Mr. Horsey pointed his finger in Mr. Wardel’s
face and alleges that Mr. Horsey called Mr. Wardel a “cracker.” Mr. Horsey
claims that is a racial term he never used, and Mr. Wardel made this a race
issue and discriminated against Mr. Hordeecause of his race.

Claim 2. Because of his race, Mr. Horsey believes he was discriminated
against when IRM and [Diplomatic Security Office] conducted an unfair
investigationon 02/18/2011 and they did not hear Mr. Horsey’s side of the
story and did ot speak to people who could support Mr. Horsey’s side of
thestory. . ..

(Def.’s Mem, Ex. 5 at 2 (emphasis added).)

On August 2, 2011 hte Director of the Office of Personngkcurityand

Suitability issued asecondwritten directive requiring Horseyo submit to a

psychological evaluation.SeeCompl. §23; see alscEx. C (Letter to Plaintiff from

James C. Onusko, Director, Office of Personnel Security and SuitalBlineau of

Diplomatic Security, State Department, dated August 2, 2011 (hereirfAiigust 2'

Letter”).) This letteralsoadvised Horsey that his “failure to cooperate [would]

result in a recommendation to suspend [his] security clearanckased on [his]

unwillingness to complete the security clearance process.” (Audtisegter, at 1.)

Nevertheless, Horsey “continued to assert his right to represemtatinal declined to

undergo a psychological evaluation without representati@umpl. 24.) In the



meantime, Horsey continued to “report[] to wark. and perform[jhis regular duties,
all of which required a security clearanceld.(25.)

According to the complaint, on November 29, 20Hbrsey“was informed that
his security clearance had been suspended, and he had been placed on atimgnistra
leave” (ld. §28; seealsoDef.’s Mem., Ex. 8 (Letter to Plaintiff from James C. Onusko
dated November 29, 2011).) Then, on December 9, 20E1State Department’s
Human Resources departmertdtified Horsey of a “proposal to suspend him
indefinitely without pay basedn [his] failure to maintain a security clearance.”
(Compl. 129; seeDef.’s Mem.at 4) Horsey’s suspension became effective on March
16, 2012. $eeCompl.31.)

Acting on his belief that the indefinite suspension “was retaliation fgagimg
in . .. protected activity, both for his earlier attempted EEOC complaint in 20h&
and for his repeated assertions” of the right to have a union representasenpr
during the medical evaluation, Horsey “contacted an EEOC counselor on Jdyary
20127 (id. §32; seeDef.’s Mem., Ex. 6 (EEO Counselor’'s Reporénd filed a formal
EEOC complaint in February of 2018geCompl. 134). Meanwhile, the agency’s
decision to suspend him indefinitely was officially rescinded, and, idstdarsey “was
placed onadministrative leave retroactively with[out] pay[,]” effective Mag, 2012.
(Id. 1135; seeDef.’s Mem., Ex. 1 (Letter to Plaintiff from J. Robert Manzanares, Deputy
Assistant Secretary, Bureau of Human Resources, State Department, dgtéé,Ma
2012).)

Horsey’s top secret security clearance was &smally revoked by letter dated

June 62012. SeeCompl. 136; Def.’s Mem., Ex. 2 (Letter to Plaintiff from Scott P.



Bultrowicz, Director, Diplomatic Security Service, State Department, dated June 6
2012);seealsoDef.’s Mem., Ex. 3 (Letter to Plaintiff from Gregory B. Starr, Actin
Assistant Secretary, Bureau of Diplomatic Security, State Deyaart, dated July 25,
2013 (sustaiing the clearance determination)lhereafter, on September 30, 2013,
Horsey once again receivédrmal noticethat he was suspended indefinitel{See
Compl. 749; Def.’s Mem., Ex. 7 (Letter to Plaintiff from Marcia Bernicat, Deputy
Assistant Secretarfor Human Resources, State Department, dated September 30, 2013)
at 3) Horseyappealedhe suspensiodecisionadministratively resulting inthe Merit
Systems Protection Boasd(“MSPB’s”) subsequent affirmnceof the suspension
determination The MSH'’s decisionbecame final on August 5, 2014SeeDef.’s
Mem., Ex. 4 (InitialDecision) at 1314.)

B. Procedural History

Horsey filed the instant Title VII actioan September 3, 2014. His threeunt
complaint alleges unlawful discrimination based oner@ount One); retaliation for
engaging in protected activities (Count Two); and exposurehostile and abusive
working environment (Count Three)lhe complairt—which Horsey has filed pro se
does nofallocate particularllegations of facto each of hese claimshowever,it
appears that Horsey intendsasserthat the State Departmeabmmitted unlawful
discrimination and/or retaliatioand exposed him to a hostile work environmerstofar
as it(1) referred him for the psychological evaluatiomghout just cause and without
honoring his alleged right to union representati@) revoked hissecurity clearance,
and(3) indefinitdy suspeded himfrom his position as an information technology
specialist, effectivaMarch 16, 2012 (SeeCompl. 1121, 31, 36)

Defendant filed the instant motion to dismiss on January 9, 2038eDef.’s



Mot. at 1.) Defendant contends thédrsey’'scomplaint must be dismissed on three
grounds; namelybecauseéHorsey failed to exhaust all of his administrative renesin

a timely fashionpecauseéHorsey’s attempt to challenge the revocation of his security
clearance is not justiciable undeepartment of Navy v. Egad84 U.S. 518 (1988);
andbecausdhere are insufficient allegations in the complaint to supporselgs

hostile work environment claim.SgeDef.’s Mem. at +2.) Defendant’smotionhas
been fully briefedseePl.’s Opp’n to Def.’s Mot. (“Pl.’s Opp’'n”), ECF No. 1Pef.’s
Reply in Supp. of Def.’s Mot., ECF No. 159ndis now ripe for this Court’s

consideration.

. LEGAL STANDARDS
A. Motions To Dismiss Under Federal Rule Of Civil Procedure 12(b)(6)

Pursuant td-ederal Rule of Civil Procedure 12(b)(6), a party may move to
dismiss a complaint against it on the grounds that it “fail[s] to state a clabmwipich
relief can be granted[.]” Fed. R. Civ. P. 12(b)(6). “Although ‘detailedualct
allegations’ are not necessary to withstand a Rule 12(b)(6) motion to disomifailure
to state a claim, a plaintiff must furnish ‘more than labels and corogig'sor ‘a
formulaic recitation of the elements of a cause of actio®BiU'sby v. Capital One, N.A.
932 F. Supp. 2d 114, 133 (D.D.C. 2013) (quotBgll Atl. Corp. v. Twombly550 U.S.
554, 555 (2007)). “[M]ere conclusory statements” are not enough to meke cause
of action against a defendanfAshcroft v. Igbal 556 U.S. 662, 678 (2009). To survive
a motion to dismiss, a complaint must contain sufficient factual matterptertas
true, to “state a claim to relief that is plausible on its facBwiombly 550 U.S. at 570.

Of course, tis Court is mindful that Horsey is proceeding in this matter pro se



and thatthe pleadings of pro se parties are to be “liberally constraed’.,, “held to

less stringent standards than formal pleadings draftddvyers[.]” Erickson v.

Pardus 551 U.S. 89, 94 (2007) (per curiam) (internal quotation marks and citations
omitted). “This benefit is not, however, a license to ignore the Federas RuI€ivil
Proceduref]” Sturdza v. United Arab Emirate658 F. Supp. 2d 135, 137 (D.D.C.
2009) In other wordseven a pro se plaintiff must meet his burden of stating a claim
for relief. See Budik v. DartmoutiHitchcock Med. Ct;.937 F. Supp. 2d 5, 11 (D.D.C.
2013).

B. Title VII Claims For Hostile Work Environment And Intentional
Discrimination Or Retaliation

To state a Title VII hostile work environment claim, a plaintiff must all&pat
his employer subjected him to discriminatory intimidation, ridicule, and irtbaltis
sufficiently severe or pervasive to altdre conditions ofhis] employment and create
an abusive working environmentBaloch v. Kempthorné50 F.3d 1191, 1201 (D.C.
Cir. 2008)(internal quotation marks and citations omitted). The Court determines
whether a hostile work environment existsdpnsidering “the totalityf the
circumstances, including the frequency of the discriminatory condiscseverity, its
offensiveness, and whethierinterferes with an employeg’'work performancé. Id.
(citing Faragher v. City of Boca Rato®24 U.S. 75, 7888 (1998)).

Likewise, when a plaintiff contends that his employer has intentionally
discriminated against him with respect to the terms and conditions of his empigyme
or retaliated against him for his engagement in protected activity,iatiplanust make
allegations of fact that, if truayould establish the elements of a discrimination or

retaliation claim. There are two statutory elements for an employmésaranination



actionunder Title MI: “[(1)] the plaintiff suffered an adverse employment ac{i@®)]
because of the employee’s race, color, religion, sex, or national ori@raty v.
Office of Sergeant at Arm820 F.3d 490, 493 (D.C. Cir. 2008J.0 prove a retaliation
claim under Title VII, gplaintiff must show (1) that he engaged in a statutorily
protected activity; (2) that he suffered a materially adverse actidndbgmployers; and
(3) that a causal link connects the twSeeHamilton v. Geithner666 F.3d 1344, 1357
(D.C. Cir. 2012).

Notably, an employee who seeks to bring a claim of discrimination oliaedtan
in federal court must first exhaust available administrative remedes. Payne v.
Salazar 619 F.3d 56, 65 (D.C. Cir. 2010) (“Title VII complainants must timely exhaust
their administrative remedies before bringing their claims to cb(riternal quotation
marks and citation omitted))As a general matter, this means that the employest
contact an EEQ@ounselor to initiate informal counselirfgvithin 45 days of thelate of
the matter alleged to be discriminatory or, in the case of personnehawatithin 45
days of the effective date of the action29 C.F.R. §1614.10%a)(1), seeRafi v.
SebeliusNo. 085384, 2010 WL 2162053, at *1 (D.C. Cir. May 24, 2010) (affing
dismissal of plaintiff’'s Title VII claims because plaintiff contacted calasoutside of
45-day period) If the matter is not resolved informally, the employee may thendfil
formal complaint with the agencgee29 C.F.R. 881614.105(d), 1614.106(a); however,
“he or she must do swithin 90 days of receipt of thegency’sfinal decision’or after a
complaint has been pending for at least 180 daystawford v. JohnsonNo. 14cv-
436, 2016 WL 77790, at *4 (D.D.C. Feb. 26, 2016()quotingKochv. Walter, 935 F.

Supp. 2d 143, 149 (D.D.C. 2013)).
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Although these reporting and filing deadlines are not jurisdictional and are
subject to waiver, estoppel, and equitable tollisge Brown v. Marsh777 F.2d 8, 14
(D.C. Cir. 1985) (citations omitted)t is well established that the plainti&mployee
“who fails to comply, to the lettewith administrative deadlinesrdinarily will be
denied a judicial audience[,Jd. at 13 (internal quotation marks and citation omitted)
“A 12(b)(6) motion to disnsis for failure to state a claim upon which relief can be
granted is the appropriate vehicle to challenge an alleged failure to exhaust
administrative remedies under Title Y,II" Blue v. Jackson860 F. Supp. 2d 67, 72
(D.D.C. 2012) (internal citation anguotation marks omittedyandin evaluating such a
motion, the court “may consider only the facts alleged in the complaintdaoyments
either attached to or incorporated in the complaint and matters of whicduff may
take judicial notice.”BoweConnor v. Shinseki845 F. Supp. 2d 77, 85 (D.D.C. 2012)
(quotingEqual Emp’t Opportunity Comm’n v. St. Francis Xavier Parochial Sth7
F.3d 621, 62425 n3 (D.C.Cir. 1997).

Significantly for present purposethe administrative exhaustion requirente
functions like a statute of limitationseeCrawford, 2016 WL 777910, at *4which
means thathe defendant may raise the plaintiff's failure to exhaust administrative
remedies as an affirmative defensee Bowden v. United Stat€d€6 F.3d 433, 437
(D.C. Cir. 1997);Briscoe v. Costco Wholesale Coypl F. Supp. 3d 78, 885 (D.D.C.
2014). However,just as a court may dismiss a claim for running afduhe statute of
limitations if “the complaint on its face is conclusively grarred,”Firestone v.
Firestone 76 F.3d 1205, 1209 (D.C. Cir. 199@&) court may likewise dismiss a Title

VIl action for failure to exhaust administrative remedies if the faitarexhausis

11



evident onthe face of thecomplaint,seg e.g, Alfred v. Sribner Hall & Thompson,
LLP, 473 F. Supp. 2d 6, 9 (D.D.C. 2007) (dismissing a Titled¥dim where even a
liberal construction of the complaimdicated that the pro se plaintiff had failead

exhausthe necessargdministrative remedigs

1. ANALYSIS

Horsey’s complaint consists of a lengthy recitation of facts regardangus
alleged wrongs followed by three claims that incorporate all precediragpsphs;
consequentlyit is exceedingly difficult tadetermire the exact nature dfiorsey’s
claims andalso toascertain which of the factual allegations gives rise to which of the
stated causes of action. Construing the pleading liberally and drawingexi¢mtes in
Plaintiff’s favor, this Court discerns that Horsey has brought separatelaims
against his employer(1) a hostile work environment claim, the basis of whgh
unclearbecausdhe complaint never identifies the particular fadtat purportedlygive
rise to the claim(seeCompl. § 57) (2) a discrimination claim based on repeatedeos
from various State Department officiallsat he undergo a psychological evaluation and
theagency’srefusal to permit Horsey to have union representation during that
evaluation ¢ee id.{ 21); (3) a retaliation claim due the State Department@decision
to revoke his security clearanceeg 1d.f141-46); and (4) a discrimination and
retaliation claimbased orthe agency’s proposal to suspend Horsey indefinitely without
payfollowing the suspensionf his security clearancesee id.{131-32). As explained
below, all four of theseclaimsmust ke dismissed for various reasonmit because the
first andfourth claims might be viable with more refined pleadinlgis Court will

permit Horsey to redraft and refilds complaint withrespecto those clairs.

12



A. Horsey’'s Complaint Fails To StateA Hostile Work Environment
Claim

As mentioned above, a plaintiff must allege “tihé& employer subjected him to
discriminatory intimidation, ridicule, and instlin order to state a hostile work
environment claim, anthe allegedabuse must be “sufficiently severe or pervasive to
alter the conditions ofhis] employment and create an abusive working
environment.” Baloch 550 F.3d atL201;, accordBrooks v. Grundmann, 748 F.3d 1273,
1276 (D.C. Cir. 2014)AyisstEtoh v. Fannie Mag712 F.3d 572, 577 (D.C. Cir. 2013);
Baird v. Gotbaum662 F.3d 1246, 1250 (D.C. Cir. 2011). Given this high hureNen
the liberal interpretation thas afforded to pro se pleadisgannot save Horsey’s
hostile work environment claim, which contains no clear statement regaiteng
particularfacts andcircumstanceshat support Horsey’s bald contention that he was
subjectedo a hostile work environment.SéeCompl. 1 650.) Instead, thesection of
the complaint that pertains the hostile work environmermiaim simply “reallege[s]
and incorporate[s]” all the previous paragrapfishe complaintid. § 57)without
further explanationandthe brief Horsey filed in opposition to Defendant’s motion to
dismiss also failso highlight theallegations of fact inthe complaint thasupportthe
hostile work environment contention

What is more evenwhenall of the facts that Horsey hadleged inthe complaint
as a wholere considred his pleadings conspicuously devoid afny allegatiorthat
Horseyhimselfwas subjected to intimidation, ridicule, or insult on the basis of his race,
much less racbased affrontshat weresosevee or pervasive that the conditions loifs
employment werealtered. See Harris v. Forklift Sys., Inc510 U.S. 17, 2422 (1993).

To the contrarythe complaint’s general litany of facéstuallyappears taindermine

13



Horsey’'shostile work environment contentiomasmuch ashe complaintspecifically
staes thatHorsey“reported towork . .. and performed his regular duties” even while
the allegedinvestigationinto the Wardlerelatedincident was ongoingCompl. 125),
andHorseypersistently “maintain[eldhis right to representation following the letters
dated May 6, 2011 and August 2, 2011,” continuing to do so up “until the date of his
suspension on November 29, 201Xid.; see also idf 26 (alleging that “[a]t no point]]
did [State Department] offials take any action to remove [Horsey] from his post or
raise an issue regarding [his] ability to competentindile classified material”).)

In short, even the mosiberal review ofHorsey’s complaintfails to unearth
allegationsthatdescribe a workevironment consisting ofdiscriminatory intimidation,
ridicule, and insult based on Horsey’s rathat wasso “severe or pervasive to alter the
conditions offhis] employmenft]” Baloch 550 F.3dat 1201 ConsequentlyHorsey’s
hostile work environmentlaim as alleged in this complaimust be dismissed.
However,given Horsey'spro se status and the confusion within the complaint regarding
the factual basis for thiand otherclaims, the Court will permitHorseyto revisehis
claim in the context of an amendedmplaint, if he so choosgasexplained below.

B. Horsey Did Not Exhaust All Administrative Remedies With Respect To

The Allegedly Discriminatory Medical Referrals And Denials of Union
Representation

As this Courtinterpretsit, Horsey’s complaint allegethat he was orderetd
undergo a medical and psychological evaluation on three separate oscdbnuary
18, 2011; May 6, 2011; and August 2, 201(EeeCompl. 1113, 21, 23 Def.’s Mem. at
6.) Both partiesconstrie the pleadingasmaking theallegationthateachof these
directives, dong with the agency’soncomitant refusal to allow Horsey to bring a union

representativéo the evaluationsvas adiscretediscriminatoryaction (See

14



Compl. 113, 21, 23; Def.’dMem. at 8;see alscCompl. § 21 (“Plaintiff felt that he was
. . . the victim of unlawful discrimination both because of the referralfitsed because
of the refusal of representation . . .”).And the complaint specifically alleges that
Horsey contated an EEOC counselon “June 2011"with respect to the referrals of
February 18, 2011, and May 6, 201(SeeCompl. § 22.§ This EEOCcontact waswell
outside the 45ay window that the Title VII regulations prescrib29 C.F.R.
8§1614.10%a)(1). Furthermore the complaint alleges that Horsey’s next contact with
an EEO Counselor occurred on January 12, 2@&2Compl. § 32), which i463 days
after the alleged referral on August 2, 205&8dCompl. | 23)—far beyond the
applicable 45day reporting peod.

Horseyhimselfappears to acknowledge that his EEO contacts were untimely,
responding to Defendant’s statements regarding the lack of exhabgtiamitting,
with respect taat least one of thdiscriminationclaims that the clainfwas untimely,
due to the terminal iliness of his father.” (Pl.’s Opp’n at 3.) Assumiag Horsey
intended for this remark to invoke the principle of equitable tolling, masifestly
insufficient to establish that such tolling is warranted, because a téaohtiff must
“show[] (1) that he has been pursuing his rights diligently, and (2) that some
extraordinary circumstance stoodhis wayand prevented timely filing’ in order to
receive the benefit of equitable tollindgdolland v. Floridg 560 U.S. 631, 6492010)

(internal quotation marks omittedgiting Pace v. DiGuglielmp544 U.S. 408, 418

3 Documents outside the four corners of the complaint confirm Hossestimation of the timing-the
EEO Counselor’'s Report indicates that initial contact took placeuoe 27, 2011.%eeDef.’s Mem. at
8 (citing June 2011 EEO Counselor’s Report, Ex. 5 to Def.’s Mem., ECF Nd, 41 1)). For the
purpose of the instant motion to dismiss, however, this Couidgealolely upon the complaint’s more
general (but nonetheless accurate) factual allegation.

15



(2005));see also Dyson v. District of Columbial0 F.3d 415, 421 (D.C. Cir. 2013)
(upholding thedistrict court’s finding that theplaintiff was not entitled tequitable
tolling becausgewithout explanation or excuse and with full knowledgehe EEOC
time limits, plaintiff delayed unnecessarily in filing her Intake Questiornwith the
EEOC and failed to communicate with the EEOC about the filing of her eharg
Neither of these circumstances appears anywhere in Horsey’s compligifdr that
matter, anywhere in his brief in opposition to Defendant’s motion to dismiss.

Consequentlythis Courtagrees with Defendanhatthe Title VII discrimination
claims in Horsey’s complaint thatre based on the three allegadtances in which
Horsey was referred to a medical/psychological evaluation and denied uni
representation at that evaluation must be dismissed for lack of administrativ
exhaustiort'

C. Egan Bars Judicial Review Of Horsey’s Contention That The Revocation
Of His Security Clearance Was Retaliatory

Defendant asserts that Horseytsrd claim—i.e., that the revocation of his
security clearance was an act of unlawful retaliatisge Compl. I 46}—should be
dismissed per the Supreme Court’s holdin@epartment of Navy v. Egad84 U.S.
518 (1988).In Egan the Supreme Court held that “the protection of classified
information must be committed to the broad discretion of the agency rebpgrend

this must include broad discretion to determine who may have access thgan 484

4The State Department also initially argued that Horsey failed tcafiienely appeal of the MSPB'’s
final ruling, which had affirmed the agency’salsion to place Plaintiff on indefinite suspension
without pay. GeeDef.’s Mem. at 810.) However, the agency subsequently withdrew this argument
after determining that the delay was due to Horséy'®orma pauperisstatus. eeDef.’s Reply, ECF
No. 15, at 4). In light of this withdrawal, Defendant’s arguments ndigg the untimely appeal were
not considered by the Court when it assessed the merDef@ndant’s exhaustion contentio®ee,

e.g., WildEarth Guardians v. Salaza670F. Supp. 2d 1, 7 n.6 (D.D.C. 2009).
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U.S. at 529.According to theEganCourt, “[i]t is not reasonably possible for an
outside nonexpert body to review the substance of a judgfabout security
clearance] ad to decide whether the agency should have been able to make the
necessary affirmative prediction with confidencelfd’; therefore an agency’s decision
to deny or revoke an employee’s security clearance is precludedjddimal review,
see id.at529. The D.C. Circuit hasong appliedEgarns preclusion principle not only
to barlawsuits that seek to challenge security clearance determinations disaxly
e.g, Ryan v. Renol68 F.3d 520, 523 (D.C. Cir. 1999) (holding thddepartment of
Justice decision that job applicants were ineligible for security clearances was no
reviewable);U.S. Info. Agency v. Kr®@05 F.2d 389, 39%6 (D.C. Cir. 1990) (finding
defendant’s refusal to clear a foreign service officer for oversedspgss
unreviewable) but also tgprevent the progression of employment discrimination and
retaliationactionsthat are at bottombased on amalleged improper denial or revaation
of security clearanceseeBennett v. Chertoff425 F.3d 999, 1001 (D.C. Cir. 2005)
(“[E]lmployment actions based on denial of security clearance are not subjedidiaju
review, including under Title VII")Ryan 168 F.3d at 524 (D.C. Cir. 1999) (holding
that “underEganan adverse employment action based on denial or revocation of a
security ¢earance is not actionable under Title VII"/And according tahe State
Departmenhere,“review of [Horsey’s]. . .claim[] would constitute an especially
pernicious violation oEgan because it would intrude into Executive Branch security
clearance decisions.”SgeDef.’s Mem. at 2.)

As a general matterhis Court agrees. In paragraphs 42 through 45 of his

complaint, Horsey appears to launch a vigorous attactheagency’sdecision to
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revoke hissecurity clearance(SeeCompl.{142-45.) Forexample, he argues thtte
agencyadjudicator‘focused entirely on the Plaintiff not having the requested
psychological evaluation(Compl. 42, and that the adjudicator failed amalyz
“other factors or variables, or the Plaintiff’'s past favorabledoet and work
performance while holding a security clearancéCompl. 143; see alsad. | 46
(contesting the adjudicator’s “unbalanced analys)s'Given these assertions
certainly seems as Horsey isasking this Courtd review theadjudicators analysis
regardingthe revocation oHorsey’s security clearancghichis precisely thaype of
judgmentthat Eganinstructs must béeft to the Executive Banch See Egan484 U.S.
at 527-30 (holding, with respect to a potential naval officer who wasiedsecurity
clearance because of his prior criminal record and history of alsyhathat the
agency’sclearance decision was not reviewable, given that the Executive Branch has
the constitutional authority to protect national security informatindthat authority
includescontrolling who has access to such informajion

The only case that Horseytesto support his assertion that his claim is not
precludedunderEganis the Federal Circuit decision that was the precursor to the
Supreme Court’€ganopinion. SeeEgan v.Dep’t of Navy 802 F.2d 1563 (Fed. Cir.
1988)(holding that the MSPBias the authorityo review an agency’s reasons for a
security clearancdetermination)rev’'d, 484 U.S. 518 (1988)But the Supreme Court
overruledthat decision as mentioned, and it expressly concludedhkeagubstance of
an agency’slecision to deny or revoke security clearanisesot reviewable Horsey’s
citations to excerpts from an “Adjudicative Guideline” that he claims theeStat

Departmentviolated when it revoked his security clearansegCompl. 11 41, 44)as
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well his contention that the Department’s analysis was inadequate ounadedee id.
19 40, 4245), are similarly inapposite, and if anything, theiynply serve to underscore
that he is seeking to have this Cotsecondguess[] the agency’s national security
determination[]” in exactly the same manner tegtanprohibits. SeeBland v. Johnson
66 F. Supp. 3d 69, 73 (D.D.C. 201@)n order for a court to find that discriminatnoor
retaliation, rather than an agency’s stated security clearance concasfievreason
for an adverse employment action, the court would have to inquire into and pass
judgment on the validity of the agency’s security determinations, whgandoes ot
permit the court to do.”).

Thus this Court finds thaHorsey’s claim challenging the revocation of his
security clearances barred undeEganandmust be dismissed.

D. The Discrimination And Retaliation Claims Arising From Horsey’s

Proposedindefinite SuspensionMight Satisfy The Exception toEgan
Outlined in Rattigan, But Must Be Repled

Although it is wellestablished that the Supreme CouEgandoctrine generally
precludes discrimination claims that relate to security clearanceidesjshere isalso
aclearly definedexceptionto Eganthat might have some applicabilihere, given the
allegations that Horsey has made in the compla8yecifically, the D.C. Circuit has
held that theEgandoctrine doesiot preclude judicial review o& revocatio of an
employee’s security clearandethat employee brings a Title VII claim that limsedon
anallegedlyfalse and discriminatory report or refertalthe securities clearance
authorities SeeRattigan Il, 689 F.3d at 771 (holding that a plaintiff‘§itle VII claim
may proceed only if he can show that agency employees acted withiatatabr
discriminatory motive in reporting or referring information that they knewedabse”).

A plaintiff seeking to advance Rattiganbased Title VII claim related to an agency’s
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revocation of his security clearance must show that: (1) the agencygeephad a
discriminatory or retaliatory motive to report the plaintiff or to refdséainformation
about him, and (2) the reporting elapee knew that the report or referral of
information was falseSee idat 771. In addition, both the “[m]otive and knowing
falsity must unite in the same persorRattigan Ill, 780 F.3d at 416.

This Court reads Paragraph 32 of Horsey’s complairdltege that the
Department’s proposal to suspelmid employmentndefinitely, which occurredtfter his
security clearance wasiuspendedwas a discriminatory act that was undertaken in
“retaliation for [Plaintiff] engaging in .. protected activity, bdt for his earlier
attempted EEOC complaint in June 2011 and for his repeated assertions wittt tespe
his Weingartenrights[.]” (Compl. 132 (emphasis addedf Defendant 6cuseson the
fact that thechallenged proposesuspensiomf his employmenallegedlyresulted from
the suspensionf Horsey’ssecurity clearancegnd argueshat the Court cannot review
the proposed suspension claimderEgan (SeeDef.’s Mem. at 1015.) Defendants
undoubtedlycorrect to contend th&ganprecludes this clainf Horseys contention is
solely thatthe indefinite suspensioviolated Title VII because it wasn adverse
employment action that stems from tlweongful security clearance revocationSde
supraPart Il1l.C.) See alsdRyan 168F.3d at 524 (fA] dverseemployment action[s]
based on [a] .. revocation of a security clearance [are] not actionable under Title

VII.”). But Horsey’s Title VII claimmight survive Defendant’&€ganargumentunder

> “Weingartenrights” refers to the Supreme Court’'s decisiorNlbhRB v. J. Weingarten, Inc420 U.S.
251 (1975), in which the Court upheld the National Labor Relations Boardésrdmation that, under
section 7 of theNational Labor Relations Act, 29 U.S.C.1&7, an employee represented by a union is
entitled to union representation during an interview tih@ employee reasonably believes will result in
discipline. See Weingarter420 U.S. at 251. In this case, Rlaff appears to assert that these rights
extend to the medical evaluations he was ordered to unde®meCompl. 115.)
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the Rattigancarveout; that is,if the allegedbasisfor thewrongful revocatiorof
Horsey’s security clearanaeas a knowingly false and discriminatory report or referral
SeeRattigan 1|, 689 F.3d at 770.

Horsey’scomplaintappears t@ontainat leastsome factual kernelghat might
support a Title VII claim that satisfies thiRattiganrequirements.He alleges, for
example that Wardle falsely accusddm of calling Wardlederogatory nameésee
Compl.{ 11), which triggered the subsequent call for an investigdtea id.{ 12),
and despite the “inconclusive” nature of that investigation and Horseybklémished
record filled with awards and commendations for excellencebamndft of any
disciplinary actions’(id. § 13), thefalseWardle accusation prompted the authosdtte
require him to undergthe psychiatric evaluationhat ultimately had repercussions for
maintaining his security clearan¢geeid.; see alsad. 1 32 (reiterating Horsey’s belief
that, not only did the agency emith regard to its securitglearancaletermination but
that the indefinite suspension wataliation for engaging in a protected activignd
that “he was being unfairly targeted and the victim of unlawful discrimin&jipn

The State Departmeimasneither identified nosquarely addressed the existence
of a Rattigantype Title VII claimin Horsey’s complaintandHorsey’spleading only
gestures in its directianFurthermoreit is not clear from the facts as alleged exactly
whenthe referral to the security clearance office occurred, muchwassin particular,
made the referralwhich isinformation that isnecessaryor the Courtto determine
whether or not the motive and knowing falsity elements “unite in the ssrson’
Rattigan Ill, 780 F.3d at 416 Thus,while the current complaint contains insufficient

allegations regardinthe circumstances that led Horsey’sindefinite suspensioto
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state aRattigantype Title VII claim plainly, it appears thaa viableclaim of this nature
might be lurking withinthis case.Accordingly,this Court will dismisghe complaint’s
current Title VII claim with respect to indefinite suspensibat will permit Horseyto

redraft andrefile his complaint with respect to this claim light of his pro se status

V. CONCLUSION

Horsey has allegethatthe State Department discriminated against him,
retaliated against him, and subjected him to a hostile work environwiest it
requiredthat he undergo a psychiatric evaluation without uniones@ntation
suspendedhis top secret security clearan@ad proposedhathis employment be
indefinitdy suspended For the reasonexplainedabove,Horsey’s complaint is
deficient in several respectandDefendant’s motion to dismiss the complaint must be
GRANTED. Some ofHorsey’sclaims—i.e., the discrimination claimbased oreach
of themedical evaluation referraBndhis challenge to security clearance revocation
are timebarred or precludedind therefore,fail as a matter of law Buthis contention
that hewas subjected ta hostile work environmenandsufferedretaliation and
discrimination on the basis of his proposed indefinite susperss®merely
insufficiently pled, not legally barred. €hefore, astated in theaccompanyingrder,
the complaint will be dismissed, bhiorseywill have21 days within which tdile an
amendedcomplaintwith respect to his hostile work environment and indefinite

suspensiortlaims.

DATE: March 22, 2016 Kdanji Brown Jactson
s y

KETANJI BROWN JACKSON
United States District Jueg
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