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MEM ORANDUM OPINION

The bilateral tax treaty between the United States and Switzerland entitdss &ident
entities to a reduction in the tax rate applied to dividends they receimdf.S. sources,
providedthey meebne of a dozen or subjective criteria enumeratedtine treaty. If none of
the listed requirements asatisfied the Internal Revenue Service may still authorize a lower rate
if it determines that the Swiss entity was not established fprincipal purpose” of obtaining
treaty benefits.These rules are designed to limit treaty benefits to applicants that have a
sufficiently strong business or geographic connection to Sveitmr

SwissdomiciledStar International Company, In¢:Start’), was once the largest
shareholder of the insurance giant AlG.2007, Starr, which did not meet any of the treaty’s
objective criteria fobenefits petitioned the IRS for a discretionary reduction in the rate applied
to some %91 million in dividendsthat Starr received from AIG during the 2007 tax year. After
a lengthy psaod of discussions between the two sides, the IRS ultimately d8teeds request
for treaty benefits on the ground that Starr’s historical selectf domiciles andts thenrecent

relocation to Switzerland were motivatasl muchby tax reasonasby independent business



purposes. Aprimary purpostof the move, the IRS thus concluded, wasbtain treaty
benefits
Starr now challenges the IRS’s denial of treaty benefits as aytamdrcapricious uret

the Administrative Procedurct. Starr’s primary contention is thidie treaty’s primary
purpose test is designed to prevent the practice of “treaty shoppindiaititetIRS appéd an
erroneous definition of that terim concluding that the company’slocation to Switzerland as
largely taxdriven. Starr argues that “treaty shopping” is a predesgalterm, covering only
those instances where anpaper resident of a countngt party tothe relevantax treaty uses
an entitythatis an onpaperresident of dreaty countryn order to obtain treaty benefits.
BecauséStarrand its subsidiaries were -@aper Swiss residents and the majority of its voting
shareholders were U.S. citizens at the relevant @tarsays itcould not have beefitreaty
shopping” under this defition. Sarr's legalistic conception of “treaty shopping,” however,
cannot be squared with the text of the LB®iss teaty or its accompanying agency guidance.
Insteadthose authorities understatideaty shopping” as encompassing situations where an
entity establishes itself in a treaty jurisdiction with a “pipat purpose” of obtaining treaty
benefits. Because théRS reasonably applied that standandienying treaty benefits ta&r,
the Court declines to set asitledetermination.

|I. Background

A. Statutory Background

When foreign corporations receive dividends from U.S. soutlcasincome is generally
taxed at a 30% rate. 26 U.S.GB&L(a)(1). Taavoid double taxation arehcourage cross
border investments, the United States has entered into numerous lddetér@aties wh other

naions. As a general matter, these treaties feature a reciprocal reduchertax rate on



foreign-source income for domestic residents of the contracting countrieex&wople, the
treaty at ssue here, which the Court will refer to as the “LB@iss Treaty,” reduces the tax on
U.S-source dividend income for Swiss residents from 30% to 5% or 15%, deg&mdihe
Swiss entity’s percentage of ownership in the U.S. corporag@eConventionrBetween the
United States of America and the Swiss Confederation for the Awadaf Double Taxation
with Respect to Taxes on Incorme. 10(2) Oct. 2, 1996S. Treaty Doc. No. 165,
https://www.irs.gov/pulirs-trty/swiss.pd [hereinafter “Treaty”]

Bilateral tax treatiesncluding the U.SSwiss Treatythus aim tadbenefitresidents of the
two contracting states. But this “begs the question of who is teaed as a resident of a
Contracting State for the purpose of being granted treaty behddiep’t of the Treasury,
Technical Explanation of the Convention Between the United States @fi¢genand the Swiss
Confederation for the Avoidance of Double Taxation with Respect to Texbgomes9,
http://www.irs.gov/publirgrty/swistech.pdfhereindter “Technical Explanation’} The U.S-
Swiss Treaty generally defines residency based on local taxtyialdilia person “is liable to tax
. .. by reason of his domicile” or the like, that person issademt of the¢axing jurisdiction
Treaty at. 4(1)(a) However, “[t]he fact that a person is determined to be a resident of a
Contracting Statgunder the treaty’s definitiorjoes not necessarily entitle that person to the
benefits of the Convention.” Technical Explanation 28.the treaty franms recognized, if on

paper residency were enough to obtain treaty benefits, then it Wwe@dsy to skirt the system:

! Technical explanations are created by the Treasury Department during treaty
negotiations and presented to the Senate for consideration dwiragification processSee
Xerox Corp. v. United States, 41 F.3d 647, 655 (Fed.Cir.19Pd@y serve as amalogue to
legislative history for treaty ratification, and courts propedwysult these explanations when
construing treaty languagé&ee, e.g.Haver v. Commissioned44 F.3d 656, 658 (D.C. Cir.
2006).




Any company—A0 matteiits actualjurisdictional orgeogaphic tiesor the location or identity of
its true beneficiaries-could simply stablish itselor a subsidiary entitin one of the treaty
nations and obtain treaty benefit3 hat company, in other words, coedsilyengage in treaty
shopping.

Enter“L imitation onBenefits” provisions Common among bilateral tax treaties, and
housed in Article 22 of the U.SSwiss Treaty, theeprovisions aim to deny treaty benefits to
those who establish “legal entities..in a Contracting State with a principal purpose to obtain
[treaty] benefits.” Technical Explanation 590f course, unlike determiningn-paper residengy
divining an entity’s “principal purposdbr establishing itself i particular jurisdiction is no
easy task. Indeed, “it requires the tax administration to make a subjectiveidatiemof the
taxpayer’s intent.” &dnical Explanation 59To ease “the administrative burdens of such an
approach,’id., Article 22 spells out a numbef objective, mechanical tests meant to identify
thosetreaty-countryresidents who areorthy recipients of treaty benefit&enerally, thee
mechanicatests seek to identify entities with legitimat®ntax-relatedmotives(such as
business purpose®r their claimed state of residenc{§T he assumption underlying each of
[Article 22’'s mechanical] tests is that a taxpayer that satisiie requirements of any of the tests
probably has a real business purpose for the structure it has adwptasl,a sufficiently strong
nexus to the other Contracting Sfdte Technical Explanation 59The idea is that, in order to
obtain treaty benefits, the entity’s “business purpose or connestionlfl] outweigh[] any
purpose to obtain [treaty] benefitsld.

Paragraph df Article 22, for instance, provides that “a person that is a resident of a
Contracting State and that derives income froenattiher Contracting State may only claim the

benefits provided for in this Convention where such person”ifatisone of seven categories.



Treaty art.22(1) Those categories include an “individuadl” art. 22(1)(a); an entity “engaged
in the active conduct of a trade or business in the&Contracting State” where it is a resident, if
the income it derives is connected to that trade or busidesst. 22(1)(c); and a “family
foundation resident of Switzerland, unless the founder, or theitgaghthe beneficiaries, are
persons who are not [individuals] entitled to [treaty] benefitsor 50 percent or more of the
income of the family foundation could benefit persons who are miiv[duals] entitled to

[treaty] benefits,’id. art. 22(1)(g). These criteriare proxies for intentThe treaty drafters

appreciated that individuals who actually live in Switzerland, whag®agn an active trade or
business in Switzerland, or who set up a Swiss family foundetiBwitzerland (primarily to
bendit Swiss individuals), probably are not residents of Switznerlbecause they want lower tax
rates on their U.Ssource income.

The drafters also recognizdabweverthat certain entities with legitimate reasons for
residing in a treaty nation might retheless fail Article 22’sigid mechanical testsSee
Technical Explanation 60 (“[T]hese mechanical tests cannot account fgroagerin which the
taxpayer was not treaty shopping.’Accordingly, in paragraph 6 of the Articléhe treaty leaves
open the possibility for discretionary relief

A person that is not entitled to the benefitstlis Convention pursuant to the

provisions ofthe preceding paragraphs may, nevertheless, be granted the benefits

of the Convention if theompetent authority of the State in which the income arises

so determines after consultation withe competent authority of the other

Contracting State.

Treatyart. 22(6). The TechnicaExplanation indicates thdw]hile an analysis under paragraph

6 may well differ fromthat under one of the other tests of Article iP2pbjective is the saméo

identify investors whose residence in the other State can be exbigiriactors other than a



purpose to derive treaty benefitsTechnical Explanation 60The Technical Ex@nation
elaborateshat
[tfhe competent authority of a State will base a determination uker
discretionary provisionpn whether the establishment, acquisition, or maintenance
of the person seeking benefits under the Convention, or the condwuatlof
person’s operations, has or had as one of its principal purposes émangbof
benefits under the ConventioThus, persons that establish operations in one of
the States with a principal purpose of obtaining the benefits of ¢inee@tion
ordinarly will not be granted relief under paragraph 6.
Technical Explanation 72.
This Court previously concluded thée aboveguidance from th&echnical
Explanatior—at times referred to as thprincipal purposetest—provided the appriate
standard for evaluating whether someone is entitled to relief éntlele 22(6), bothor the IRS

in the first instance and gudicial review. SeeStarr Int'l Co., Inc. v. United StatésStarr I'),

139 F. Supp. 3d 214, 229 (D.D.C. 2015).

B. Starr's History, Corporate Structure, and Previous Relocations

Starr International was founded in 1943 by Cornelius Vander. SAaR. 44. Initially
incorporated in the Republic of Panama, the compamgd at developing a worldwide network
of insurance agencies that generated international business fdyddesl insurance companies.
A.R. 45. By 1970, tarrwas headquartered in Bermuda, and had coropédaate over 100
offices in 40 countriesld. That same yeart&trentered into a transformative agreement with
American International Reinsurance Company, Inc. (“AIRC@fpthernsurancecompany
founded bywanderStarr In essence, t8rr swapped its insurance businesses for stock in
AIRCO. A.R. 4546. At the sameiime, Sarrreorganized In a stateceffort to keep the gains
from the 1970 stock acquisition “within §&t] for future investment and use and ultimate

disposition to charity, Starr’s voting shareholdercreated a new class of nenting common



stock, wth full residual rights t&@tarrs assetgnow mostly AIRCO stock)andissuel it to a
charitable trust, whose ultimate beneficiary \a&$ew York foundation A.R. 47. Other 1970
amendments placed restrictions on the voting shareholders’ use ofddked “Restricted
Surplus’—essentially, the economic gain that resulted fraanrS acquisition of AIRCO stock.
SeeA.R. 4648. In 1978, when AIRCO merged with Al@eAIRCO stock became AIG stock,
and Sarrbecame AIG’s largest shareholder. A.R. 48.

As the Government points outarritself concedes, and a Southern District of New York

court has discussed at lengseeStarr Int'l Co. v. Am. Int'l Grp., InG.648 F. Supp. 2d 546

(S.D.N.Y. 2009)the factors motivatinghe vesting of the corporatieconomic value in a
charitable trust were not wholly ahtable in naturéto say the least)Beyondseeking “to build
value for eventual long range use and distribution to the commadanaioers for charitable
purposes,’id. at 558, $arr's charity ownership structure was also designed to prevent the hostile
takeover of AlGjd. at 555, and to fund compensation grants to AlG executivest 571. See
alsoA.R. 14849 (“[T]he [Charitable] Trust was set up as [a] lelegm arrangement with
multiple goals. . .. [A]mong the goals of the arrangement were the intentions to pAit&c
from unwarranted hostile bids for change in control and to p¢amaitr], as AlG’s largest
shareholder, to make incentive compensation grant®.AlG employees.”). Motivations

aside, &arrmaintained this capital structurevoting shares with virtually no economic value,
sitting atop valuable newoting shares owned by a charitable trudtrough the time period
relevant here. As of 2007teBr had 10,000 shares of meoting common stock owned by Starr
AG, the latest incarnation ot&r's charitable trust; 120 shares of voting stock owned by ten
U.S. and two foreign individuals, largely current or former AiX&cutives; and 199 shares of

“first preferred stock,” owreg by two U.S. individuals. A.R. 489.



Again, Sarrwas based in Bermuda at the time of its 1970 reorganization. It remaine
there until 2004, when it moved to Ireland. As with the motives Iyidgrthe corporation’s
capital structure, iteeasongor this move are a matter gbmedispute. In a July 2009 meeting
with U.S. Competent Authoriyofficials, Sar—through counsekrepresented that Bermuda
was simply “too small of a place for a $20 billion charity,” and tie&rinuda has political
problems as well as a lack of skilled workers and professionals.” JX&R However, as the
Government notes, there is abundant evidencehbatove from Bermuda to Ireland was tax
motivated. In a 2005New York Timearticle, lodged in the administrative record,tar8soting
shareholder and former AIG vice chairman explained that “Ireland séaek dividends at a 5
percent to 10 percent rate, compared with 30 percent in Bermuda, and thateoithe move to
Dublin.” A.R. 298. The Government also points to evidence brought out iftigetion
betweerStarr andAIG, includinga 2004 memo fromt&rr's thenpresident Michael Mphy,
recommending thatt&r move to Ireland for tax reasqrand a payment schedule faaB’s
AIG dividends, showing thahose payments surged in 2003. Def.’s Ré&nlpp. Crossviot.
Summ. J(“Def.’s Reply”) 19. (The payments increased by $16 millfoom the year before;
previous annual increases had ranged from $1 million to $7 millahj.

C. Starr's Move to Switzerland

In 2005, oughly a year aftert&rrrelocated to Ireland, the company began planning for
yet another moveTheostensibleeason for thisnove—as Sarrrepresente in a prefiling
presentation to the Competent Authority on December 6, 2007, and magaiDecembePl1,

2007 request fareaty benefits-wasthatIrish law was not amenable to its charitable objestive

2 The U.S. Competent Authority is the official within the Treasuryddgpent who is
authorized to interpret provisions of our bilateral income tax égafl he post is occupied by
the IRS Deputy Commissioner for the Large Business and Internabosisibn.

9



SeeA.R. 23-42,49. In particular, @rrindicated that Irish law prohibited it from making
donationgo charities that were napproved as exempt charities by the Irish Revenue
CommissionersA.R. 49. This, combined with @&rr's “related commitmets to the Irish
authorities,”purportedly placedsevere practical limitations on the amounts that could be
distributed to donees outside of Ireland.” A.R. 5@ari@lsosaid itwanted to amend the trust
deedso that the trusteeand not &arritsel—would have the power to direct the Trust’s
investmeis and distributions, but the deed “could not effectively be ameunadidet Irish law.”
Id.

In a separate presentation adbmission to the Competent Authoniughlyeighteen
monthslater, however, & offered an additiongland whollydistinct) reason for its desire to
leave Ireland. The company explained that “beginning in Septembey [Z0@Bhad become]

the target of a number of fiercely contested lawsuits with AIG” regguiithe proper ownership

of Starr's “most significant asset,” its AIG shareA.R. 14142 see alsA\.R. 152, 167 (July 23,

2009 presentation tine Competent Authority, explaining thditigation risk was in fact an
immediate and pressing reason foraf8s] move to Switzerland”}. Starrwas worried that
those assets were not sufficiently insulated from litigaiolreland, and so it began looking for
a “jurisdiction [that] would provide the most safety in light of #ssault being mounted by

AIG.” A.R. 143. 3arrnow maintains that theseo broad concerns-flexibility for its charity,

3 Starr’s initial request to the Competent Authority, in Decen2i®@7, had omitted any
reference to the AIG litigation. This despite statements from'Sg@neral counsel, under
penalty of perjury, that the “facts submitted in support of thisest.. . are true, correct and
complete,” A.R. 66, and from Starr’s outside counsel at Skadden, HapYtihere are no
relevant domestic or foreign judicial or administrative proceexihgt involve the taxpayer or
related persons,” A.R. 65. It is unclear whether these obvious onsidsal any impact on the
Competent Authority’s ultimate denial decision, or whether thghoto bear on the Court’s
review of that decisionSeeinfra section I11.C.

10



and protection for its assetsnotivated its decision to relocat&eePl.’s Mem. SuppCross
Mot. Summ. J. (“Pl.’s Cross1SJ”) 13-14.

But whereshould $arr move? The decisionmaking procestas employed in answering
that questions summarized in a “decision matrix¢/hich both parties considévorable
evidence. A.R. 151. The chappearso have beegreated in 2009, in an effort to summarize
for the Competent Authoritithe analysis the Voting Shareholders undertook in Z0@6R.

144. It includes eleven rows, one for eambination ofurisdictiors considered as possible
homes for Sarrand its charitable trusand four columns, one for each criterion analyzed
namely, “Local Tax,” “U.S. Tax,” “Litigation Risk,” and “Charities Rdgtion.” A.R. 151. For
example, the seventh row reads “Netherlantietherlands,” indicating the pobdity of
relocating both @irrand its charitable trust to the Netherlantts. Reading from left to right,
the row for “Switzerland- Switzerland,” the jurisdictional combination ultimately selected,
indicates a “Very @od” “Local Tax” environment;Low” “Litigation Risk,” and “Strond
“Charities Regulation.”ld. The chart indicates that the “U.S. Tax” situation in Switzerland
would be “Bad (absent 22(6)),” i.avithout the discretionary exception to the Limitation on
Benefits provisions at issuete. 1d.*

According to $arr, its voting shareholders first determined to locate btdlr Bself and
the charitable trust in the same jurisdictiaahad beerthe arrangemerior the previous 35
years. Keeping the two entities together wandtensily provide“the strongest level of legal
protectiori in the event of a legal challengé.R. 143. That choice narrowed theevenoptions

to five: Bermuda, the United Kingdom, the Netherlands, Switzerland, andema Ireland.

4 Somewhat counterintuitively, Starr considecodarity regulations to be “strong” when
they were flexible, and “weak” when they were restricti$eeHr'g Trans. 2324.

11



A.R. 151. Of these, after Bermudajhich had no bilateral tax treaty with the United States
Switzerland offered tarrthe least favorable U.S. tax situation (with a rating of “Bad”).
Switzerland earned that rating becatisetax breaks &rrwould have received automatityain

the United Kingdom, théletherland, andireland,wereavailable in Switzerlandnly by
application of Article 22(6)’s discretionary exceptio.R. 54. However, $arr claims to have
chos& Switzerland despite that rating because it was the on$djation with both a “Low”

risk of litigation and “Strong” charities regulatiokeePl.’s CrossMSJ 15-16. Starr began the
“migration” process in July 2006, amdth Sarr andStarr AG,the company’'siew charitable

arm were Swiss residenby December 11, 2006. A.R. 48). As had been the case previously,
Starr AGowned the corporation’s neroting common stock, which represented the lion’s share
of the company’s economic value. A.R. 57. Starr AG, in turn, wadwy a Swissesident
foundation,id., andStarr's residual beneficiaryn the event of dissolutignvas the Starr
Foundation, based in New York. A.R. 276.

D. Starrs Request foffreatyBenefits Under Article 22(6)

Starr filed a request for treaty benefits under Article 22(6) on Decemb&t(®T, A.R.
43. In the requestStarr conceded that it was not entitled to benefits under adytafe 22's
mechanical testsA.R. 55. However, it sought discretionary relief under paragragmrily
on the ground that its move to Switzerland was motivated by cHar¢absiderations, not tax
concerns.SeeA.R. 61 (“[Starr] chose to bear the risk of not obtaining relief under paragraph 6
of Article 22 because it believed tHawvitzerland was a better jurisdiction than available
alternatives from which to achieve the company’s charitable objectives teough it was less
desirable than the available alternatives from a U.S. withholdingaiespective). Starralso

argued that its request was “within the spirit of the objective criteria'todlé 22(2), which

12



confers treaty benefits on certain Aomofit organizations. A.R. 61-62. Finally, Starr indicated
that—given its Swiss residency, beneficial ownership I8nass norprofit, and majorityU.S.
voting power—it was “not aware of any policy reason” to deny it treaty benefitR. 2.

Starr's request prompted an extended;8dnthlong inquiry by the Competent
Authority. During that periodStarr responded toumerous requests for further information,
which included questions about the resides® ofStarr's voting shareholders, A.R. 78; the
company’s associations with Panama, A.R.tB8;historical withholding rate applicable to the
dividends $arrreceived orAIG stock, A.R. 85; an®tarr's tax benefits under the U-8eland
Treaty, A.R. 87.In June 2009, the Competent Authority inforn&drrthat it was“tentatively
adverse” to the request. A.R. 153. Shortly therea®arr's outside counsel preparedietailed
memorandunnesponding to th€ompetent Authoritys concerns, which included the company’s
brief tenure in Ireland (suggestive of a tax motive) and its dulzbaistable activities. A.R.
139-40. The memaattached the previously discussed “diecignatrix,” andexplained—for the
first time—that Starr had been in large part motivated by asset protectiomoving to
Switzerland A.R. 14142. Two days lateiStarrgave a presentation to the Competent
Authority with similar content.SeeA.R. 152-69.

On October 13, 201@fter further backandforth correspondence, the Competent
Authority issued a final determinatidetter denying $arr's request for treaty benefits. A.R.
273-74° The letterexplainecthat, under the circumstances, Gempetent Authority could not

“conclude that obtaining treaty benefits was not at least bie @rincipal purposes for moving

5 Although not in the administrative recotarr’s former outside counsel has attested
that in November 2009, Starr was infaunthat the Competent Authority had tentatively decided
in favor of granting benefits, but that in March 2010, after the iappent of a new Competent
Authority, it was now tentatively advers&eeDeclaration of Hal Hicks -9, ECF No. 4&.

13



Starrs management, and therefore its residency, to Switzerland®’ 2Y4. In support of that
conclusion, the lettdrighlighted the following four consideratians

e [Starr]'s original incorporation in Panama and its management and
control in Bermuda suggest the original corporate structure may
have been developed with tax avoidance purposes in mind and/or
with a purpose of avding the provision of information distari’s
activities to the Internal Revenue Service;

e [Starf’s re-location to Ireland and its movement of management out
of Bermuda a relatively short time before the payment of dividends
to [Star] further suggests th§Btarr] was seeking to avail itself of
the treaty between the United States and Ireland to avoid U.S. tax on
those contemplated dividends;

e The transitory nature ¢6tarr]s location in Ireland, which may or
may not have been intemhally transitory, and its subsequent
movement to Switzerland further suggests its intention ohiz e
in a treaty jurisdiction to avall itself of a reduced rate of withhgjdin
on U.S. source dividends;

e [Starr]is largely controlled by U.S. individisaand such control is
not in accord with recent development of U.S. policy on ptedxde
corporate ownership for [Limitation on Benefifglrposes.

A.R. 274.

E. Administrative andProcedural History

Meanwhile, lecausestarrwas a Swiss mdent by thestart of 2007andyet did not
automatically qualify for U.S. tax benefits there, AIG withhiglges at a rate of 30% on the
dividends it paid té&tarr. In 2007, the amount withheld was roughly’ &&million, and in 2008,
$42.3 million. Pl’s Cros$1SJ 19. According toStarr, if the company had qualified for treaty

benefits, those amounts would have been about $19.1 million and $2o8, méspectively.
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1d.° In March 2010while Starr's request for treaty benefits was still pending with the
Competent Authority, the compalfiled a claim fora tax refund othe difference betweeahe
2007tax amountactuallywithheldandthe amount that would have been withheld S&mr
qualified for reaty benefits.In February 2011after the Competent Authority had issued a final
determination thaStarrwasnotentitled to treaty benefits for the 2007 tax ye&hayr filed a
similar refund claim for its 2008 taxefd. The IRS refundd the requéed amount for 2008
(roughly $21.2 million), but not for 200 Id. In a separate counterclaim, which is not the
subject of theecrossmotions, the Government asserts that the 2008 refund was obtained
fraudulently and seeks its returBeeDef.’s Am. Answer & Counterclaim, ECF No. 9.
Starrfiled a taxrefundsuit in this Courtunder 26 U.S.C. §422,seeking the 2007 refund
that the IRS had deniedlargely on the grounds that the Competent Authority had abused its
discretion in denying tegy benefits. The Court ultimately dismissed that complaint without
prejudice, permittingstarrto bring a claim under the Administrative Procedure Act (“ARA”

SeeStarr | 139 F. Supp. 3d 214, 219 (D.D.C. 201Sharr Int’l Co., Inc. v. United StatésStarr

11”), No. 14CV-01593, 2016 WL 410989 (D.D.C. Feb. 2, 2018barr did so, alleging that the
Competent Authority’s denial afeatybenefits toStarr was “arbitrary, capricious, an abuse of
discretion, and otherwise not in accordance witH lamde the APA and asking the Court for
“[a] judgment holding unlawful and setting aside” that denfamn. Compl, ECF No. 43.

The partiehaveboth movedor summary judgmentebating bothwhatthe proper
Article 22(6) standardgs andwhether it was reasonably applietihe Court held a hearing on the

crossmotions.

® Thewithholding rates under thEreatyare based in part on the percent of the U.S.
source company owned by the treaty beneficiary. Starr's owneifshAlBavas above 10% for
2007, and below 10% in 2008, triggering different withholding rates und@irélady

15



II. Legal Standards
When a court is tasked with reviewing final agency action under the ABAummary
judgment standard set forth in Federal Rule of Civil Procedure 56ndbepply. Sierra Club v.
Salazar177 F. Supp. 3d 512, 527 (D.D.C. 2016). Instead, the APA “sets forthltb&tarit of
judicial authority to review executive agency action for proceduraéctmess.”FCC v. Fox

Television Stations, Inc556 U.S. 502, 513 (2009Under the APA, a reviewing court must

“hold unlawful and set aside agency action, findings, and conol&mnd to be . . arbitrary,
capricious, an abuse of discretion, or otherwise not in accordanckwith5 U.S.C. §706(2)
In making this detenination, the statute further provides that “the court shall rethewvhole
record or those parts of it cited by a partid: at § 706. This provisiongenerallylimits judicial

review of agency action to the administrative recddeHill Dermaceuicals, Inc. v.FDA, 709

F.3d 44, 47 (D.C. Cir. 2013)[1] t is blackletter administrative law that in an APA case, a
reviewing court “should have before it neither more nor lessnmation than did the agency

when it made its decisior).{quotingWalter O. Boswell Memf Hosp. v. Heckler749 F.2d 788,

792 (D.C.Cir. 1984)).
This standard of review under the APA is “highly deferential” andspmes the

agency’s action to be valid.” Defs. of Wildlife v. Jew@&ll5 F.3d 1, 9 (D.C. Cir. 2016)

(citationsomitted). The reviewing court is “not to substitute its judgiienthat of the agency.”

Ark Initiative v. Tidwell, 816 F.3d 119, 127 (D.C. Cir. 2016) (quotmMgtor Vehicle Mfrs.

Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. G463 U.S. 2943(1983)). However, it must

nonetheless ensure that “the agency . . . examine[d] the relevant dlardi@rate[d] a
satisfactory explanation for its action including a rational commettetween the facts found and

the choice made.’ld. (quotingState Fam, 463 U.S. at 43 (internal quotation marks omitted)).
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Agency action is arbitrary and capricious, for examipklie agency “entirely failed to consider
an important aspect of the problem, offered an explanation fogdtsion that runs counter to
theevidence before the agency, or is so implausible that it could not besdsiria difference
in view or the product of agency expertisé&tate Farm463 U.S. at 437[T]he party
challenging an agency’s action as arbitrary and capricious bears tles lmirproof.” Oceana,

Inc. v. Pritzker 24 F. Supp. 3d 49, 60 (D.D.C. 2014) (quotBan Luis Obispo Mothers for

Peace v. U.S. Nuclear Regulatory Comn789 F.2d 26, 37 (D.C. Cir. 1986)).

1. Analysis

In moving for summary judgmerarrraises argumentelatedto boththe proper
Article 22(6)standardand whether it was reasonablyplied Regarding the standar&arr
argues that Article 22(6) was meant to provide relief to anyonensatty shopping,” and that
treaty shopping always involvedlard-countryresident—i.e., a resident of a countrot party
to the relevant tax treaty. Beca®&arrwas domiciled in Switzerland and beneficialand
voting ownership waglargely) either Swiss or Americanhe argument goes, the company could
nothave beem U.S-SwissTreaty shoppeandthereforeshould have gotten relief under the
treaty. Regarding thapplicationof the standardstarr counters that, even assuming the Article
22(6) standard lacks a thimbuntryresident requirement, the Comgett Authorityarbitrarily
and capriciously relied on irrelevant facts and ignored materialiomeaching its

determination. The Court evaluates each set of arguments in turn.
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A. The Proper Legal Standard for Awarding Treaty Benefits Under Artick) 22(

1. Starr's Third-CountryResident Argument

In holdingthat the Competent Authority’s decision wadicially reviewable this Court
confirmed that the standaset forth in thelreaty’sTechnical Explanation governstarr | 139
F. Supp. 3d at 2228. That standard, to repeat, is as follows:

The competent authority of a State will base a determination under¢A2a¢6)]

on whether the establishment, acquisition, or maintenahtiee person seeking

benefits under the Convention, or the conduct of such person’siopsydtas or

had as one of its principal purposes the obtaining of benefits thel@onvention.
Technical Explanation 72In rendering its denial decision, the Competent Authoutytgd this
standard, nearly verbatim, when it wrote that “the alstegcribed circumstances make it
impossible .. . to conclude that obtaining treaty benefits was not at leastfdhe principal
purposes for movin&tarrs management, and therefore its residency, to SwitmkflaA.R.
274. Starrnevertheless argues that the Competent Authority’s determinatiald dfeset aside
because itdentified andapplied the wrong Article 22(6) standard.

Starr's argument begins wittwo uncontroversiapremise. First,Starr notes tha#trticle
22, including its discretionary provisiomjas develped to combat treaty shopping. There is
abundant authoritin support othatproposition seeStarr | 139 F. Supp. 3d at 2ZArticle 22
aims at “preventing companies from ‘treaty shoppindJ)S-Swiss Treaty, Letter of Submittal
(“Article 22 of the new Convention contains significant @rgatyshopping rules making its
benefits unavailable to persons engaged in treatypdig); Technical Explanation 59
(explaining that Article 22 is designed to prevent treaty shoppamgl the Government does not

dispute it. Secondgtarr correctlycites theTechnical Explanatioa discussion ofreaty

shopping whichdescribegshe concept a%he use, by residents of third States, of legal entities
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established in a Contracting State with a principal purpose &nabe benefits of a tax treaty
between the United States and the other Contracting State.” Technicahdiiqu 59.

From there Starr's assertions become more contentioBsarr argues that treaty
shopping is not just a policy evil that Article 22 was designed toloilalso théegal standard
that the Competent Authority is required to apply when impleimgitrticle 22(6). That is,
Starr urges thagntitiesmustbe awarded benefits so long as they are not “treaty shoppee”
Pl’s Cross MSJ 224 Sarrnextapplies dormalisticreading to the Technical Explanation’s
discussion of treaty shoppirgpayingspecial &ention to itsreferences to thirdountry
residents—and arrives aits owntreaty shoppinglefinition, with two necessary conditions.
UnderStarr's definition, treaty shopping exists wher@) “A Third-Country Resident...
establish[es] or use[s] a Treaty Resident to make an investment inited Btates,” and (2) “A
principal purpose behind the establishment or use of the Treaty Rg@femnobtain treaty
benefits for the ThirdCountry Resident.”"Pl.’'s CrossMSJ 24. This definition,in other words,
adds a second prong to the Article 22(6) standard articulated in the dadExplanation and
confirmed by this CourtTo be denied benefits, sag&arr, an entity must not only have a
“principal purpose” of obtaining treaty benefitsmtist also be owned or established by a third
country resident.

Finally, Starr applies its version of the Article 22(6) standarits@mwncase, ang-not

surprisingly—the result ign Starr's favor. Starrreasonghat “when the relevant transactions

" This wasnotwhat the Court held in its prior opinion. Rather, after quotieg t
“principal purpose” standard and explaining why that standard was jb&icihe Court referred
backto that standard, in shelniand, as turning on “whether an applicaprincipal purpose was
treaty shopping.”Starr | 139 F. Supp. 3d at 229. At the time, Starr had not yet developed the
formalistic definition of treaty shopping that it now advances, hadCourt certainly did not
intend to adopt that definition aa alement of the Article 22(6) standard.
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werecomplete Starr, Starr AG [the charitable entity housiBtarr's economic value], and the
[Swiss foundation that owns Starr AG] were all located in SwitzeflaRt’'s CrossMSJ 35.
Plus, “more than 83% d@tarrs Voting Shareholders were U.S. citizewlividuals .. . and the
ultimate beneficiary of the [Swiss] [floundation was another U.Styetiie [New Yorkbased]

Starr Foundation.”ld. Accordingly, because “the vast majority of the control and essentially all

of the economic value ¢$tarr]. .. was held by entities or individuals resident in Switzerland or
the United States (i.e., the parties to the {&8iss Treaty) the thirdcountry resident prong of
Starr's proposed Article 22(6) standard could not be satisfied. Pl.’s G489s34.

Starr's argument is compellingn the surface, primarily because the Technical
Explanation does appear to contemplate that treaty shoppers willdsedhntry residents.
Upon closer analysis, howey&tarr's proposed thire&country resident test simpbannot be
squared with Article 22’s text, its structure, or its accompanyeahnical Explanatian At
bottom the argument rests on a misconceptiapecifically, the conflation of two rather
different types of residencyBefore explaining whystarr's test cannot be reconciled with
Article 22, he Courtfirst addressethatmisconception

2. Starr Misunderstands the Technical Explanation’s ConceptidiRetidency”

Starris correct that Article 22’s Technical Explanation includes nooereferences to
“third-country residents.” In addition to the treaty shopping dedinitited above, the Technical
Explanationin several places expresses concern about the “misuse” of bilateraltizestiby
“residents of third countries.” Technical Explanation &alsoid. at 72 But these
observations about the ubiquity of the “theduntry resident” term merefgromptthe following
guestion: kw exactly should “residency~and correspondingly, the term “thicduntry

resident—be definedor the purpose of awardirgy denyingtreaty benefit3
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A close reading of the U.Swiss Treaty and its Technical Explanation reveals two
possible definitions The firstmaybe referred to as “epaper” residency. Drawn from the text
of the treaty gelf, this definition is formalistic, and is based on centdijectiveindicatorslike
“domicile, residence, nationality, place of management, place ofpacaiion, or any other
criterion of a similar nature.” Treaty a#(1)(a). This, of course, ishedefinition thatapplies
anytimethe word “resident” is used in thextof the Treaty—including in the text of Article 22.
According to an oipaper conception of residency, a “theduntry resident” would be an entity
without any of the formalistiondicators listed in Article 4 of the Treatyi.e., one whose
“domicile, residence, nationality, place of management, place ofoocaiion, or any othe
criterion of a similar natufes not located in a contracting state (and likely is located in a third
country).

Although Starr never clarifiests own conception of “thirgtcountry resident it is clear
that the company largetglies onthis orpaper definitiorwhenadvancing itgreaty shopping
argument For exampleStarr references the “place of iogporation” of its parent and subsidiary
entities when declaring thaStarr], Starr AG ... and the [Swiss foundation that owns Starr AG]
were all located in Switzerland” during the relevant periBti's CrossMSJ 35. The company
citesits “place ofmanagemefitwhen proclaiming that it “relocated its employees, operations,
offices and board meetings entirely to Switzerlandl.” And Starr leans on the “nationality” of
its voting shareholders, aperhaps their “domicile” and “residence,” when it notes that “83% of
[them] were U.S. citizen individuals” at the relevant tinhg. Starr's overriding point seems to
be: All of the individuals and entities affiliated with us hamepaperconnectionsd either

Switzerland or the United States. That excludes us as treaty shopperdites us to benefits.
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This conception of residency, however, is generally not the mpéged bythe
Technical Explanatioa discussion of Article 22 That portion 6the Technical Explanation
begins by noting that a bilateral tax treaty is properly “a vehicleroviding treaty benefits to
residents of the two Contracting states.” Technical Explanation 38s Statement,” it
continues, “begs the questionwiois to be treated as a resident of a Contracting Stat¢he
purpose of being granted treaty benefitid. (emphasis addedRight awaythen the
Technical Explanation signals theameon-paper residestwill be “treated as . . resident[s]”
when t comes to awardintgeatybenefits and that others will ndie see alsd echnical
Explanation 1qon-paper residency “does not necessarily ent#]gprson to [treaty] benefits”)
Rather,in the words of the Technical Explanatiduticle 22 “authorize[s] a tax authority to
deny benefitsunder substaneeverform principles to an individual or entity that does not
have a genuine connection to the jurisdiction, even when it reside®thpaper 1d. (emphasis
added). As put sucinctly by the Technical Explanatipthe Article“effectively determines
whether an entity has a sufficient neimshe Contracting State be treated as a residefar
treaty purposes Id. at 60(emphasis added)An onpaper resident with “a suffient nexus to
the Contracting State” may be calledana fideresident.

Given that Article 22's Technical Explanation employs a languagerd fide
residency, it stands to reason that its references to-tbudtry residents” likely do not refer to
entties with mereon-paperties to third countrie@nd without orpaper ties to treaty countries)
Instead, when the Technical Explanation refers to a “@onghtry resident,it shouldbe readn
light of “substanceoverform principles.” In other wordghe term is best understoad
indicatingan entity that isiota bona fideresident of a treaty countrythat is, an entityvithout

“a sufficient nexus to the Contracting Stat&uch a “thirdcountry resident” would not

22



necessarily be bona fideresident of any jurisdictier-and might actually reside on paper in a
contracting state.

Despite the fact thaveryreference tdthird-country residentthat Starr identifies
appearsn Article 22’sTechnical Explanatior-which speaks in a languagthlmna fide
residency—the company nevertheless appbesn-paperunderstanding of that term. It argues
that its lack of orpaper ties to third countries, and the prevalence of #zaper ties to
Switzerland and the United States, are alone sufficient to entitle thEaogrto treaty benefits.
Thatformalisticapproachhoweverjs anathema tthe “substanceverform principles”
enunciated by Article 22’s Technical Explanatiohnd as explained further below, it cannot be
squared with the text or sitture of Article 22.

3. If It WereValid, Starts Third-Country Rule Would Ba
Mechanical Testlt Is Not

Perhaps the mosbnspicuousbstacle to the viability atarr's proposed thirecountry
residenttest is that it appears nowhere in Arti2l2 As discussed above, Article 22 is largely
comprised ofoughly a dozewbjective,“mechanical tests Even though these tests are
animated by “substanesver-form principles” in that they aim to uncover whether an entity has a
“sufficiently strong nexusto the relevant jurisdiction, Technical Explanation 59, the tests
themselvesire nevertheless objective and formalisfitbiey are based on such factoraas
entity’s nonprofit status, its ownership structuezdthe on-paperresidencyof its owners and
controlling shareholdersThe tests vary in complexity, but implementing them requiitées
discretion: All are objective enough that tax professionals are aptedat withnearcertainty

whether an entity will qualify for benési pursuant to thprovisions® For example, paragraph 1

8 As if to illustrate the tests’ objective, naliscretionary nature, Starr notes that the
company “automatically” qualified for benefits under the simmtechanical provisions of the
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of the Article affords treaty benefits to any-paper resident of a treaty nation who is, among
other things, “a recognized headquarters company for a multinetonerate group,” a
company “whose principal clas$ shares is primarily and regularly traded on a recognized stock
exchange,” and a “company, trust or estate” predominantly owned by pensiitied to treaty
benefits under the paragraphreaty art.22(1). And paragraph 3 provides that “[a] company
that is a resident of a Contracting State shalbe entitled to” treaty benefits on dividends,
interest, and royaltgeif “the ultimate beneficial owners of more than 30 percent of the aggregat
vote and value of all of its shares are persons thaesigent irthat Contracting Stafee., the
state of orpaper residency], ardf it] would qualify for benefits under [certain of paragraph 1's
provisions].” Treaty art.22(3)(a}i).°

These mechanical tesase strikingly similar td&arr's proposedhird-country resident
test The latteiis objective, rulelike, andmechanicaljust like Article 22’stests—and yet

Starr's testappears nowheta the Article’stext. Consider how simple it would have been for

United States’ tax treasewith Ireland, the United Kingdom, and the Netherlands. Pl.’ssCros
MSJ 12, 16.

® That same testlsorequires that:

i) the ultimate beneficial owners of more than 70 percent of all shakes are
persons described in subparagraph i) and personatbhatsidents of member
states of the European Union or of the European Economic Area or patties to
North American Free Trade Agreement that are described in subparagrapt b)

i) the amount of the expenses deductible from gross income that aremai
payable by the company for its preceding fiscal period (or; in thee afaiss first
fiscal period, that period) to persons that would not qualify forebes under
subparagraphs a), b), d), e), f) or g) of paragraph 1, is less than 50 jpérteEn
gross income of the company for that period.

Treaty art22(3)(a).
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the treaty drafters to includeprovision along the following linesamong Article 2% laundry

list of mechanical provisions[A] person that is a resident of a Contracting State [may claim
treaty benefits] where such persan is a company, unless the predominant share of its
aggregate vetor value is owned lpyersons whare not residents of a Contracting State.” The
drafters included no such ruldf. treaty shoppingin the drafters’ viewgovered only those
situations where an gpaper thirdcountry resident owedor operatd an onpgper treaty

resident, that omission v@ry difficult to explain.

4. Starrs TestClashesWith theNature ofArticle 22’'sDiscretionary
Provisionandlts Overriding Purpose

Starr does not claim that its thirdountry test exists anywhere in Article 22’s text, where
one would expect it to be. Rath&tarrattempts to locati in Article 22(6)’sdiscretionary
provision. This is an awkward fit, for two main reasons.

First, it beas repeating that Article 22(6) isdéscretionaryprovision. It confers broad
discretion on the Competent Authortyso broad thathe Governmenhadat least a colorable

argument that determinations undeticle 22(6)areentirely unreviewable SeeStarr | 139F.

Supp. 3d 214 The text of provision merely provides that a person “maye granted” treaty
benefits if the Competent Authority “so determines after consuttatith the competent

authority of the other Contracting Statélteaty art22(6);seealsoStarr | 139 F. Supp. 3d at

226 (describing the provision as “us[ing] the language of @peled permission rather than
command”). And yet, despite the discretionary naturkroéle 22(6) Starr would have the
Competent Authority and the Court deimtothe provision a mechanical rule that leaves no room
for discretion. SeeDef.’s SurReplySupp. CrosMot. Summ. J. (“Def.’s SuReply”) 4-5

(noting that, unde®arr's rule, the Competent Authority would have “no discretion at all under

Article 22(6) in any case not involving [gaper] thirdcountry ownership”); Pl.’s SuReply
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Supp. Crosot. Summ. J. (“Pl.’s SuReply”) 8 (concedinghat the Competent Authority
would still “retain(] . . . the discretion to allow benefitsn]y where] a taxpayas owned,
maintained, or establisd by a ThirdCountry Resident”}® Under the test, if an entity lacks-on
paper associations with guraper thirdcountry residents, that entity gets treaty beneffisriod.

It makes no sense teadthis non-discretionaryule into adiscretionary provision.

Secondthe Technical Explanation is clear aboutdtendards that govern Article 22(6)
determinations. Thosgandardsre concerned not with the existence of Haodintry residency,
but rather with an entity’motivationfor choosing to establidheaty-country residency The
Technical Explanation directs that an Article 22(6) determinationldioe based “on whether
the establishment, acquisition, or maintenance of the person seekatg][benefits . . has or
had as one of its principal purposes the obtaining of [treaty] ieheTechnical Explanation
72. At bottom, this “requires ... a subjective determination of the taxpayantent” Technical
Explanation 59demphasis addeddee alsad. at 60(describing the discretionary provision’s
objective as being the “same” as that of the mechanical tests: “to ydiemgktors whose
residence in the other State can be explained by factors otherpghgroaeto derive treaty
benefits”) (emphasis addéd In light of this clear guidance, it would be a strange result indeed if
an entitywith a “principal purpose” of obtaining treaty benefits was neveztisehtitledto
benefits under Article 22(6). B&arr's proposedest would in some circumstances require that
very outcome.

As a final note regarding Article 22(6), the Cooloserveshatthe provision’sstated

goalsandits discretionary nature go hand in hand: Making a “subjective determiradtion

10 Because the Government cited previously unaddressed authoriteSirrReply, the
Court will grant Starr’'s Motion for Leave to File a Sreply.
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intent” is not an activity that lends itself to precisggective rules. And yet this is exactly the
kind of calculus thaStarr would havethe Court imposepon the Competent Authority via
Article 22’sdiscretionaryprovision. Such a reading would daolence to the structure and spirit
of the Article.
5. Starrs Test Would Result In a Cramp€&onceptiorof Treaty Shopping

Starr's proposed test is not only at odds with Article 22 and the TecHaigdanation
butit also dependenan unduly narrow definition of treaty shoppin8tarr insists that “treaty
shopping isa welldefined legal standardwhich categorically excludes situations that do not
involve onpaper thirdcountry residentsPl.’s CrossMSJ 2. But, tellingly, the terms nowhere
to be found irthe U.SSwiss Tax Treatyor any bilateral tax treaty, for that matteRather, a
indicated by the commentaries, legislative testimony, and agencyngaidied by the parties,
there is a fair amount of imprecision surrounding phrase As used by these authorities, treaty
shopping does frequently involve the participation of a tbadntry resident, but it need not.
Rather, its essential characteristitresaty abuse-manipulating orpaper residency for the
purpose of olaining treaty benefits.

Forexample, the Government citesmmentary from thérganisation for Economic Go
operation and DevelopmeftGECD’) on itsmodel tax treaty, which expressesoncern
regarding “the creation of usually artificial legal constructidag)enefit both from the tax
advantages available under eemtdomestic laws and the reliefs from tax provided for in double
taxation conventions.” OECD Committee on Fiscal Affduledel Double Taxation Convention

on Income and on Capitdl7 (1977)' The commentargxplains that such abuse would occur,

11 According to one tax scholar, Jfte OECD model conventions have constituted the
principal bases for bilateral treaty negotiations among developiesh®iat Robert Thornton
Smith, Tax Treaty Interpretation by the Judiciad® Tax Law. 845 (1996).
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“for example, if a persomfiether or not a resident of a Contracting Stageted through a legal
entity created in a State essentially to obtain treaty benefits wioiglol wot be available directly
to such person.’ld. (emphasis added)lreaty abuse would also occur, according to the
commentary, if an individual “transferred his permanent honeefone Contracting State] to
the other Contracting State, where [capital] gains were subjectemilittio tax.”ld. Clearly,
these examples do not turn amhird-country participant, and ygie OECD’smorecurrent
commentarydescribeghis treatyabuse as “the problem commonly referred to as ‘treaty
shopping.” OECD Committee on Fiscal AffairdModel Tax Convention on Income and on
Capital C(1)-26 (2014).

Similarly, the parties have cited and discussed testimeggrding the U.SSwiss
Treaty, presented before the Senate Committee on Foreign RelabomérmerDeputy
Assistant Treasury Secretary Joseph H. GutterBagBilateral Tax Treaties and Ptocol:
Hearing Before th&. Comm. on Foreign Relatigri®5th Cong. 354, at 11 (1997Wir.
Guttentag explains that one

major objective of U.S. tax treaty policy is to..prevent abuse of the treaty by

persons who are nbbna fideresidents of the treaty partner. This abuse, which is

known as*“treaty shopping,” can take a number of forms, but its general
characteristic is that a resident of a third state that has eitheeaty with the

United States or a relatively unfavorable one establishes an entitgatygartner

that has a relatively favorable treaty with the United States.

Id. Guttentagelaborates that, ke treaty shopping “general[ly]” involves a thicduntry
resident, it tan take a number of forhsnd it isprimarily concerned with treaty abuse “by
persons who are nbbna fideresidents of the treaty partnend.

Sarr's definition of treaty shopping, by contrast, would nartbe concepto such an

extent that even some persons who arénaot fideresidents of a treaty natierpersons who

lack a “sufficient nexus” to either contracting stat@ould be entitled to benefitOf course,
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that is likelyStarrs reason for proposing such a standard, since it largely concedes thatibtv
abona fideresident of Switzerland or the United States at the relevant'fime.

Before proceeding tBtarrs remaining argumentspmequalificationsare in order.
First, the Court does not mean to suggest that an entitypsper residency (and that of the
individuals it associates with) is irrelevant to litsna fideresidency. Surely, in exercising its
discretionary judgment under Article 22(6), it would be reasorfabklne Competent Authority
to consideiStarr’s lack ofaffiliations with orpaper thirdcountry esidents in evaluating the
company’sbona fideconnections to treaty states. There is simplpe&roseArticle 22 rule,
however, requiring the Competent Authority to reach such a determin&ewond, clearly any
bilateral tax treaty is intended to benefit the legitimate residémk® dwo signatory nations.

Accordingly, it would also have been permissiiadea matter gbolicy, but was not required as a

12 Rather than defending it®na fideconnections to Switzerland, Starr focuses its
energies on asserting thadna fideresidency is a “madap” requirement, with “no basis in the
record or the law.” Pl.’s Reply Supp. Crddst. Summ. J. (“Pl.’s Reply”) 19. That claim is
indefensible, givemhat the termbBona fideresidency” is mere shorthand for the sufficient nexus
inquiry, which is outlined in Article 22’s Technical Explanatidn.any event, efending its
bona fideSwiss residency would be an uphill battle in light of the comisaadmissions that,
for most of the period between 2003 and 2008, Starr had only one salapiegesmnwho
followed the company from Bermuda, to Ireland, and finally to &sland. A.R. 9091.

Despite its being controlled by U.S. citizens, Starr asnity does not claim to be a
bona fideresident of the United States, either. Indeed, under the Treaty, it@cgspear to be
possible for an entity to halmna fideresidence in a jurisdiction without also havingpaper
residence in that jurisdiction. Because Starr and all of its subsehéities reside on paper in
Switzerland, it could therefore not establ®ina fideresidency in the United States. More to
the point, because the Treaty aims to provide taxation benefits termssaf one contraicig
state on income sourced in thigmer, establishing residency in the United States under the U.S.
Swiss Treaty would not benefit Starr, which seeks treaty bewoefits S-based income.
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matter of lawfor the Competent Autlrity to consider an argument tltarrs majority-control
by U.S. citizens should counsel in favor of awarding it bemefitder Article 22(6%3

In any eventthe point remains thdttis difficult to squareStarrs version of the Article
22(6) standard with Article 22’s text, structure, and accompariy@eni@l Explanation. The
Court theefore reaffirms that the proper standard for determining benefisr tArticle 22(6) is
“whether the establishment, acquisition, or maintenance of the pe¥ekimg [treaty] benefits
under the Convention, or the conducso€h person’s operations, has or had as one of its
principal purposes the obtaining of [treaty] benefits.” Technicpld®ation 72.The Competent
Authority clearly applied this standard. A.R. 274.

B. The Competent Authority’s Application of the ArecP2(6) Standard

In a separate line of argumestarr contends that the Competent Authority’s
determination was arbitrary and capricious even assuming that it gofracted theArticle
22(6) standard. These arguments fault the Competent Authanilgsis i.e., the manner in
which it applied the “principal purposstandard. At a broad levéhe arguments make two
points: first, that the Competent Authority overlooked essenf@mation that would have
compelled a different result; and second, that the Competent Autheeatled irrelevant or
incorrect facts, and thereby dresmreasonable conclusienThe Courtnow turns to each

argument

13 Starr in factdid make that argument before the Competertharity. SeeA.R. 62
(Starr arguing in its 2007 submission that it is “not aware of angymason to exclude [from
treaty benefits] a company with Swiss tax residency, more tharo8@#ose voting power is
owned by U.S. citizens”). By contrast, $tirst advancedts third-countryresident test in this
litigation.
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1. Whether Certain, Purportediey Evidence Required a Contrary Result

Starrargues that certain evidensleows, incontrovertibly, that obtaining tax benefits
under the Treaty was not one of its principal purposes in refgcttiSwitzerland? Starr
emphasizes that its “U.S. tax position could not have been improvedblogting to Switzerland
because the most favorable withholding tax rate [it] could expedivatends from AIG under
the U.S:Swiss Treaty was the same r&arrwas entitled to wter the U.Slrish Treaty.” Pl.’s
CrossMSJ 37. Because that equivalent, favorable rate was automatic in lpekand
discretionary in Switzerland, “the only changd$tarr]'s treaty position resulting from the
move from Ireland to Switzerland was auwetion in certainty thaiStarr] would be entitledo a
reducton in the withholding tax ratemeaning that tax benefits could not have been one of its
principal purposes in relocatindd. at 38.

This argumenthowever assumega much narrower inquirghan is called for by the
Technical Explanationwhich directsthe Competent Authority to determine “whether the
establishment, acquisition, or maintendnalea companyn the relevanjurisdictionhad a
principal purpose of obtaining treaty benefits. Technical Explam&i2. Notably, the
Explanation does not direct the Competent Authoritggiomerelywhat made a company’s
current jurisdiction more favorable than its previous-eaéhough that might be part of the
analysis—but rather why a company cé®to “establish” or “maintain” itself where it didin
other words, here the question was not simply ®ayr chose Switzerland over Ireland, but

rather whyStarr chose Switzerland ovany other jurisdictiorwhere it might have moved.

14 Starr argues that principal purpose must laé least “a first purpose among equals,”
Pl’s CrossMSJ 36 and notsimply an “important” purpose, Def.’s Reply 1Zhe Court finds
the dstinction inconsequential as applied heFer the sake of argument only, then, the below
discussion assumes Starr’s more stringent definition.
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Furthermore, the language employed by the Technical Explanabmg, &ithanalogous
guidance, suggests that the Competent Authority should engagéistaical, totalityof-the-
circumstances inquiry in evaluating a company’s reasorshfowsing gurisdiction. See
Technical Explanation 72; Treas. Redl.8845(f)(2) (branch profits tax regulations, permitting
the IRS to consider “the continuity of the historical business amei®ship of the foreign
corporation”). Presumably, that would includeoasideration oStarr's history of moves, not
just the company’s most recent relocation.

Relatedly,Starr argues thathe “decision matrix” conclusively demonstrates that
obtaining treaty benefits was not of principal concern to thgpemy when it decidkto relocate
to Switzerland.SeePl.’s CrossMSJ 3940. Just as Switzerland offered a less favorable regime
than did Ireland, it also offered a less favorable tax regime thanh&efmal contenders on
Starr's list of potential new jurisdictional hags. In particular, the Netherlands and the United
Kingdom guarantee8tarrthe low dividends withholding rate that it had in Ireland, and that it
could only attain in Switzerland under the discretionary exceptioftarrs view, that shows
tax motiveswere not a chief concern when it made the move to Switzerland.

There are numeroysoblemswith this argument. As an initial matter, the decision
matrix itself is suspect evidence: alppears to have beereatedn 2009, years after the move to
Switzerland, and in an effort to convince the Competent Authoatyseking treaty benefits
wasnot a principal motive behin8tarrs move. SeeA.R. 144. Secondgven assuming the
matrix accurately summariz&sarr’s earlierdecisionmaking process, it hardly shows that tax
benefits were low on the company’s priority list. In factthesGovernment points oufarr’s
acknowledgmenthat “U.S.Tax” was one of four key criteria that the company analyzed in

deciding ora jurisdiction shows that it “constituted [a] principal considerg}” in Starrs
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calculus. Def.’sMem. Supp. CrosMot. Summ. J. (“Def.’s Cros8ISJ”) 21. Third, it is unclear
how Starr arrived at its list of fivdinalist jurisdictions, bufpresumablythat narrowing process
would have some bearing on whether treaty benefits a/gmncipal” factorin its ultimate
selection. (For instance,$tarrs mostimportant criterion in selecting a list of five jurisdictions
was a favorable tax relationshiptivthe U.S., then it would not be surprisingirrfocused
more on other factors in making its final cut.) Finally, Switnedl was rated as “Bad” for U.S.
taxes on the decision matrix. But it was definitely better in that régandat least one tfie
other finalists (Bermuda), antdthe company had been afforded discretionary rehghich

Starr certainly seems to indicate was expeetédden Switzerland would have tied for first place
in that category with the other jurisdictions.

For the above reasongitherStarrs decision matrixnor its decision to leave Ireland in
favor of Switzerlandinevitably leads to the conclusion that treaty benefits wera fyotincipal”
concern for the company when it chose to relocate. Rather, if the imaidgepted as reliable
evidence ofStarr’'s decisionmaking process, it actually reveals that “U.S. Taxsiderations
were a top priority in selectingarrs new home.For these reasons, this evidence does not
render the Competent Authority’s determination arbitrary and capsiciou

2. Whether th&Competent Authority’s Analysis Rested on Irrelevant or
Incorrect Determinations

In addition to faulting the Competent Authority for what it dot analyze Starr takes
issue with whatvasanalyzed, and how. The company argues that “each §Ctmpetent
Authority]’s justifications is either unsupported by tieeord or patently unreasonable.” Pl.’s

CrossMSJ 40.
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i. The Competent Authority’dnalysis Regardinghe Treaty’s Silence on
Entitieswith Starrs ParticularStructure

During the period when its request for treaty benefits was undemrestarr argued to
the Competent Authority that the Treaty’s failure to specificatfgrd benefits taompanies
with Starr's particular structure-that is, forprofit companies owned by charitable entitiesas
an inadvertent oversight. The argument was appgrgrdunded in a comparison with other
bilateral U.S. tax treaties, many of which do include specific pimvs affording relief to
companies with such structures. In its determination leteCompetent Authoritygtatedthat
it could not reach “a defitive conclusion” ortarr's posiion. A.R. 273. It elaborated that “it is
not possible for us to conclude whether [a Limitation on Bengdfits}ision like that found in the
[U.S-Netherlands Tax Treaty] or the [U-Bnited Kingdom Tax Treaty], which.. may have
applied to permiiStarr]treaty benefits if included in the U-Swiss Treaty, was not included in
the U.S:Swiss treaty intentionally or by casual omissiotd” In its briefing,Starr summarizes
what it characterizes as “strong evidence supporting the interpnetfaat the negotiators for the
U.S-Swiss Traty did not consciously exclude [companies tkarr] from the automatic
qualifying provisions in Article 22,” and it faults tl@mpetent Authority for failing to
definitively reach that conclusion. Pl.’s Crdd$J 43. Therstarr calls this whole “justification
... Irrelevant.” Id.

This argument is a nonstartegtarr essentially askthe Court to find that the Competent
Authority acted arbitrarily and capriciously because it failed to diefely conclude that the text
of the U.S-Swiss Treaty should beverwritten bytext inotherbilateral tax treatiesand because
there is no legislativhistory to the contraryBut “[t]he interpretation of a treaty, like the
interpretation of a statute, begins with its tex®tarr | 139 F. Supp. at 226 (quotiddbott v.

Abbott, 560 U.S. 1, 10 (2010)). S the very least, it was not unreasonable for the Competent
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Authority todecline toread into the treaty a provision that was not thédereover it bears
emphasizing thathe Competent Authority reached no conclusion one way or the othiee on t
matter, andherefore the analysappears not to have grounded its final deteatiom. It is
thereforemisleading forStarrto characterize it as a “justificatiorglthoughperhapsaccurate to
call it “irrelevant.” Pl.'s CrossMSJ 43.

ii. Whether the Four “Circumstances” Cited by @empetent AuthorityWere
Inaccurate or Irrelevanb the Article 22(6) Standard

The Competent Authoritgited four sets of “facts and circumstances” that it considered
“troubling’ and thatundergirded its principgdurpose determination(l) Starrs initial
incorporation in Panama and later residemcBarmuda, which suggested previous aims of tax
avoidance(2) Starrs move to Irelanghortlybefore major AIG dividend paymeniS) Sarr’s
brief stay in Ireland, which “may or may not have been intentionalhgitiay”; and(4) Starr's
majority contrd by U.S. individuals A.R. 273-74. Starrargues that “[nJone of the[se]
circumstances relate to treaty shopping,” and that they are “unsegy the record.” Pl.’s
CrossMSJ 44. Again, these argumen#ége notpersuasive.

As for the first three “circumstancesyhichrelate toStarr's previous history of
resdence and incorporatioStarr does not challenge their factual accuracy. Rathiarr seems
to suggest that because they predate its move from Ireland to Swdzénkyarerrelevant to
the Article 22(6) inquiry. But as previously discussed, there ismgthithe Article 22(6)
standard that limits the historical lens through which the CompAtehbrity may make a
“principal purpose” determinatiorSeesuprasection 111.B.1. Rather, it stands to reason that a
company'’s past jurisdictional movesncludingits willingness to relocate in the interest of
obtaining tax benefits-might shed light on its most recent relocation. It was reasomutile,

capricious, fo the Competent Authority to consider such historical d&tarr also takes issue
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with theinferencegshe Competent Authority drew from such faetsiost significantly, hat the
move to Ireland was tarmotivated. But as recounted above, there was aburd@ignceo
support that conclusiorSeesuprasection 1.B.

Sarr also challengethe Competent Authority’s conclusion ti&arrs control by U.S.
individuals “is not in accord with recent developments of U.Scpahn acceptable corporate
ownership 6r [Limitation of Benefits] purposes.” A.R. 274.he Government explains that this
statement was “in reference to the [IRS’s] discovery of abusive stesondrereby U.S.
individuals invest in the United States by structuring transactisosigh tax haens, including
treaty countries, which impose little or no tax on such arrangesmieDef.'s Reply 37.In
Starr's view, “[a]llowing the[Competent Authorityjo apply legal standards that were not
identified in the treaty itself or in the accompanyingdgace would be tantamount to granting
the [Competent Authoritylnfettered discretion in deciding whether to grant treaty beriefits.
Pl’s CrossMSJ 47. Thigreatly overstates the casarticle 22(6) bestows significant
discretion on the Congpent Authorityto sift treaty shoppers from ndreaty shoppers, and that
surely includes permission to take stock of current legal standadd® kcies ®

iii. Whether theCompetent Authorityrhproperly Relied on a “NarroaMiss”
Understanding of Articl@2(6)

After concluding that one @tarr's principal purposes for relocating to Switzerland was
obtaining treaty benefits, the Competent Authority went on to stitereover, in our view,

Article 22(6) of the U.SSwiss Treaty was designed to provide relief to a taxpayer that can make

15 Moreover, both the Treaty and the Technical Explanation suggdsgtiestandards
“in effect at the time the Convention is being applied, [and] notatheak in effect at the time
the Convention was signed,” should control in interpreting the traatglsfined terms.
Technical Explanation &ee alsdreatyart. 3(2) (providing that “any term not defined [in the
treaty] shall . . . have the meaning which it has under the lathsb$tate concerning the taxes
to which the Convention applies”).
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a strong case that, while coming within the spirit of an available fatimn on Benefits]
provision, it narrowly misses the mechanical tests associatbdhat provision.” A.R. 274.
Starr notes that “the U.SSwiss Technical Explanation and the U-Swiss Treaty do not mention
or suggest a ‘near miss’ requirement,” and that even if such a requirexisted, [Starr] would
satisfy it.” Pl.'s CrossMSJ 48. As the Government explains, however, the Competent Authority
in making this statement was likely responding to argumentSthaitself had made during the
review processSeeDef.’s Reply 36. More to the point, the statement was made as an aside,
after the Competent Authority had applied the “principal pugpetandard in order to reach its
determination. Whether the “nemniss” concept accurately describes the scope of Article 22(6)
is therefore beside the point.
IV. Conclusion

In light of the above discussion, the Court sees nothing arbitrary ocioap in the
Competent Authority’s finding that “at least one of the prinigpaposes for movintarrs
management, and therefore its residency, to Switzerland” wéndim dax benefits under the
U.S-SwissTax Treaty. A.R. 274.By applying thecorrect legal standard hostof
indisputably relevant facts, tl@mpetent Authoritgatisfied its obligations under the APA to
“examine the relevant data and articulate a satisfactory explanatiwsdotion including a
rational connection betweehe facts found and the choice madeAtk Initiative, 816 F.3dat

127.

37



Accordingly, as specified in the accompanying Order, the Court naifitghe

Government’s motiofor summary judgmerand denysStarrs crossmotion®

%‘Mr%&vu L. é/%‘

CHRISTOPHER R. COPER
United States District Judge

Date: August 142017

16 Star argues that thEheneryrule precludes the Government from raising certain
allegedlypost hogustifications for the Competent Authority’s denial decisi@eeSEC v.
Chenery Corp.332 U.S. 192, 196 (1947) (A “simple but fundamental rule of adminvsrat
law” is that a court reviewing agency action “must judge the proprietyatf action solely by
the grounds invoked by the agency.”). In particular, Starr arguetheh@ourt should not
consider the following: (1) Starr’s alleged failure to disclibs@ending litigation with AIG; (2)
Starr’s supposedly netharitable purposes; and (3) Starr’s purported failure to discloseutd act
motivations for various relocations. Pl.’s Crd8§J 50. Because the Court has found that the
Competent Authority’slenial decision was reasonable without the aid of these argumenrgs, ther
is no need to reach the question of whether they are bar@ddmnery

Similarly, because the Court has not relied in any way on the enaaihatt to the
Government’s SuReply,see Def.’s SurReply, Ex. C, which forms the basis for Starr’'s Motion
to Strike or Reopen Discovery, the Court will deny that motion as.moot
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