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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMES DAVID BLUE THUNDER,
Plaintiff,
V. : Civ. No. 14-1596 (EGS)
U.S. PAROLE COMMISSION,

Defendant.

MEMORANDUM OPINION

This matter is before the Court on defendant’s Motion to Dismiss. For the reasons

discussed Hew, the motion will begranted:
I. BACKGROUND

Plaintiff was convicted of murder in 19T8the United States District Court for the
District of North Dakota, sentenced to a life term of imprisonment, and rdleaggarole in
August 1995 The United States Parole Commiss{t@ommission”) issued a warrant on
October3, 1997 charging plaintifivith violations of two conditions of his parol&seeMem. of
Law in Support of Mot. to Dismiss (“Def.’s Mem.”), Attach.(Revocation Hearing Summary)

at 1, 4. A preliminary hearing tok place on November 20, 1997, and on December 1, 1997, “the

! The Court will deny plaintiff's Motion to Supplement [ECF No. 26], MotionJadgment on the Pleadings [ECF
No. 27], CrossMotion to Dismiss Defendant’s Opposition to Plaintiff's Motion for Judghmn the Pleadings [ECF
No. 29], Motion to Correct RecoifCF No. 30],Motion for Summary Judgment [ECF No. 3ahdMotion for
Expedited Docket [ECF No. 36]

2 “James David Blue Thunder was convicted of first degree murdeor stabbing to death with a butcher knife
one Theresa Sands Blue Thunder who once had been his wife. He was sdteheatistrict courto life
imprisonment.” United States v. Blue Thund@&04 F.2d 550, 552 (8th Cir.) (footnote omitted) (affirming
convictions)cert. denied444 U.S. 902 (1979).
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Commission found probable cause that [plaintiff] was in violation of his parole conditilshs.”
Attach. A at 13

Plaintiff's revocation hearing began on January 14, 1998 Attach. A at 1, 4. The
hearing examiner madéndings . . . on Charge No. 1 — Fraud and Charge No. 2 — Violation of
Special Conditionthat he undergo mental health treatmddt, Attach. A at 1. When was
determinedhat plaintiff had committeddditional criminal conduct, the hearing was continued
to June 3, 1998Id., Attach. A at 1, 4-11.

At the June 3, 1998 hearing, several withessstffied and based on their testimoniye
hearing examinemound that plaintiff haéssaulted his ewife (Charge No. 4- (B) Assault)
beat higwo stepchildren (Charge No. 5 Assault) sexually assaulted his stdpughter(Charge
No. 6 — Sodomy or Unlawful Sexual Contact with a Minor), and had unlawful sexual contact
with anotherchild (Charge No. 7 — Unlawful Sexual Contact with a M)ndee generally id
Attach. A at 512. Herecommended revocation of plaintiff's parole antl>yearcontinuance
of the matterid., Attach. A at 14, and the Commission concurreéd Attach. B (Notice of
Action dated June 24, 1998) at 1-2. The Commission reconsidered the matter in December 2013,
deniedre-parole and“continue[d plaintiff] to the expiration of [his] sentencdd., Attach. C
(Notice of Action dated January 23, 2014) at 1.

Plaintiff purports to bring this action against the Commission under thersdrative
Procedures Act (“APA”)see5 U.S.C. § 70kt seq He contends that the Commission exceeded
the scope of its rulemaking authority when it promulgated a regulation, 28 C.F.R. § 2.28, and it

corresponding internal Rule 2.28eeCompl. at 2. Specifically, plaintiff positeatthe

3 The Commissiosupplementeits warrant on December 1, 1997 to reflect new criminal conitarge No. 3-
Law Violation— Violation of [a] Restraining Order), but the hearing examiner madadimg on this chargeSee
Def.’s Mem.,Attach. A at 112.



Commission mismterpretedl8 U.S.C. § 4203(c)(25eeCompl. at 1, which in relevant part
states:
The Commission . .maydelegte to hearing examiners any powers
necessary to conduct hearings and proceeditgsge sworn
testimonyobtain and make a record of pertinent information, make
findings of probable cause and issue subpoenas for witnesses or
evidence in parole revocation proceedings, and recommend

disposition of any matters enumerated in subsection (b) of this
section . ...

18 U.S.C. 8 4203(c)(2) (repealed) (emphasis added). When the Commission delegatdy authori
to its hearing examiners, plaintiff assertsintentionally edited Congress’ listed factor ‘take
sworn testimony’ at all of the [its] parole revocation proceedings from 1&U8302(c)(2)
and omitted the factor(s) from 28 C.F.R. § Z.2Zompl. at 2. In other wordhge claimsthe
Commission violaté the APA by failing to include eequiremenin 28 C.F.R. § 2.28at
hearing examiners take sworn testimoig a result, plaintiff asserts, the Commission
“exceed[s] its jurisdiction by making independent determination[s] of nemral conduct
based upon unsworn testimonwhich violates not only the APA but also plaintiff's substantive
and procedural due press rights.Id.

Plaintiff demands an order enjoining the Commission from enforcing 28 C.F.R. § 2.23,
Compl. at 2, 19, and a declaratory judgment which, among other things, deems “the parole
revocations hearings . . . held on January 14, 1998 and June 3, 1998 as well as Blue Thunder’'s

subsequent parole revocation . . . null and void, of no effect and not enforceable from the outset,

id. at 19 (emphasis removed).



II. DISCUSSION
A. Res Judicata Bars Plaintiff’'s Claims

Defendant argues that the doctrine of res judicatabairgtiff's “claim[] that the . . .
Commission’s failure to take testimony under oath at his 1998 revocation figlaviotated . . .
his right to due process.” Def.’s Mem. at 5.

“The doctrine of res judicata prevents repetitibigation involving the same causes of
action or the same issued.A.M. Nat'l Pension Fund v. Indus. Gear Mfg. Ct23 F.2d 944,
946 (D.C. Cir. 1983). It contains two components: claim preclusion and issue preckbsen.
Taylor v. Sturgell553 U.S. 880, 892 (2008). Claim preclusion applies if there has been previous
litigation “(1) involving the same claims or cause of action, (2) betweerathe parties or their
privies, and (3) there has been a final, valid judgment on the merits, (4) by a campaitent
jurisdiction.” Smalls v. United State471 F.3d 186, 192 (D.C. Cir. 2006). Whether the facts of
each lawsuit are similar enough to qualify as “the same cause of action turhstbenthey
share the same nucleus of factBrake v.Fed. Aviation Admin291 F.3d 59, 66 (D.C. Cir.
2002) (internal quotation marks and citation omitted). A party cannot escape applofatie
doctrine by raising a different legal theamby seeking a different remedy in the new action
that was avadble to him in the prior actiorSeeApotex, Inc. v. FDA393 F.3d 210, 218 (D.C.
Cir. 2004).

Since 2001, plaintiff has filed four habeas actioBeeCompl. at 7see generally Blue
Thunder v. U.S. Parole Comm'No. 5:13ev-187, 2013 WL 6061824, &-*3 (E.D. Ky. Nov.
18, 2013) (describing habeas petitions filed in 2001, 2004, 2009 and 2013). The district court
dismissed the first petition on the merits, concluding that the respondents (amongvasithe

Commissiol neither exceeded their juristion with respect to the fraud charge, nor denied



plaintiff due process in revoking his parofgeeBlue Thunder2013 WL 6061824, at *2 (citing
Blue Thunder v. Gallegodlo. 01WM-1965 (D. Colo. May 17, 2002) (unpublished order)). The
court dismissed plaintiff's second habeas action “as an abuse of the writ pursuant $oQ&U
2244(a), concluding that [plaintiff] had previously unsuccessfully raised the sauee i
concerning the revocation of his paroléd. (citing Blue Thunder v. U.S. Parole Carn, 165
F. App’x 666 (10th Cir. 2006) (unpublished)). The court denied plaintiff's third habeas petition
also as an abuse of the writ, and thus rejected plaintiff's ckamong otherghat “the
Commission decision to revoke his parole was arbitrary and capricious undeP#’[Ad. at
*3; seeBlue Thunder v. JetNo. 09-2454 (D. Minn. Sept. 23, 2010) (order denying petition as
successive and an abuse of the)writ

Relevant to tls casds anAPA claim raised in plaintiff's fourth habeas pefrtidthat the
[Commission] violated his due process rights by exceeding the scope ohisitguelating to
the requirement that, pursuant to 18 U.S.C. 8§ 4203(c)(2), it must ‘take sworn testimpasole
revocation proceedings . . . Blue Thunder2013 WL 6061824, at *Zee id at *9. The court
found theclaim “clearly successive,” as it “concerns his parole revocation hearings irf 16898
at *9. Plaintiff “could have raised this claim in his original habeas petition in 20@1ooei of
his other two habeas petitions filed in 2004 and 2009][,]” and where a successive petitea “rais
a new claim that could have been raised previously, the aftbke-writ doctrine applies.’ld.

It is apparent that res judicata bars plaintifitisrentAPA claim. This action arises from
the same nucleus of factoplaintiff’'s 1998 parole revocation hearingas-plaintiff'sfour
habeas actions. Courts of competent jurisdiction entertained plaintiff's priterayes to the
Commission’s decision to revoke parole based on testimony presented at the 1998, haating

haveruled against plaintiff on the merits. Here, plainpiéadsnonew facts and issimply



raising a new legaheory [whichlis precisely what is barred logs judicatd Apotex 393 F.3d
at218.
B. A Hearing Examiner Is Not Required to Take Sworn Testimony

Even if res judicata did not bar plaintiff's APA claim, dismissal of the complaint still is
warranted. First, the Court observes thaftbeinent languagef 18 U.S.C. § 4203](2) is
permissive. The Commissionrhaydelegate to hearing examiners any powers necessary to
conduct hearings . . . .Id. (emphasis added). As defendant argugsaihtiff's interpretation
were tocontrol, the Commission’s authorization to delegatthority becomes “a directive
controlling how parole revocation proceedings must be conducted,” that is, requirimg hear
examiners “to use those powers in a narrowly confined manner.” Def.’s Mem. at @olifte
concurs. The statutauthorizeghe Canmission, but does noéquirethe Commission, to
delegategowers-- including the poweto take sworn testimony to its hearingexaminers This
provision cannot reasonably be understood to require that hearing examiners take swor
testimony in every & at every revocation hearing.

Moreover there is no requirement that parole revocation hearing testimony be given
under oath. Aparole revocation hearings“not part of a criminal prosecution and thus the full
panoply of rights due a defendant in such a proceeding does not apply to parole revbcations.
Morrissey v. Brewer408 U.S. 471, 480 (1972)[T] he minimum requirements of due process”

include:

(a) written notice of the claimed violations of parole; (b) disclosure to theggarol

of evidence against him; (c) opportunity to be heard in person and to present
witnesses and documentary evidence; (d) the right to confront and cross
examine adverse wieisses (unless the hearing officer specifically finds good
cause for not allowing confrontation); (e) a “neutral and detached” hearigg bod
such as a traditional parole board, members of which need not be judicial officers



or lawyers; and (f) a written seahent by the factfinders as to the evidence relied
on and reasons for revoking parole.

Id. at 488-89. Nothing in the record of this case supports a finding that plaintiff did ngerecei
all the process he was due.

Lastly, therenorequirement that a hearing examiner make findings with respect to a
parolee’daw violationbased omctual criminal charged-or example, a hearing examimeay
determine that a parolee has engaged in “[n]ew criminal conduct . . . either by edeeaV, f
state, or local@nviction,or by an independent finding . . . at [a] revocation hearing8 C.F.R.

§ 2.21(a)(2) (emphasis addedje maydeterminethat a parolee committextiminal conduct
even aftecriminal charges have bedismissedseeVillareal v. U.S. Parol&Comm’n 985 F.2d
835, 839 (5th Cir. 1993) (“[I]t is well established that the Parole Commission may agonside
evidence of parole violations even though such evidence was also considered by & crimina
prosecuting authority that ultimately decided to dismrgsinal charges based on the same
alleged conduct.”), or overturneseeMack v. McCung551 F.2d 251, 254 (10th Cir. 197pgr
curiam),or if the parolee was not triexh theunderlying criminatchargesat all, seeCampbell v.
U.S. Parole Comm’n704 F.2d 106, 110-11 (3d Cir. 1983).

[ll. CONCLUSION

The Court concludes that plaintiff's complaint fails to state a claim upon wHiehaan
be granted, and, accordingly, defendant’s motion to dismiss will be granted. An Qsdaed
separately.

SIGNED: EMMET G. SULLIVAN

United States District Judge

DATED: SeptembeR8, 2015



