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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MICHAEL FRANCIS, et al,,
Plaintiffs,
V. Civil Action No.14-cv-1628(KBJ)

FEDERAL HOUSING FINANCE
AGENCY,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION

The Federal Housing Finance Agency (“FHFA”) is an independent ageitbin
the U.S. government that oversdbs Federal National Mortgage Association (“Fannie
Mae”), the Federal Home Loan Mortgage Corporatjalso known as Freddie Macbhe
Federal Home Loan Banks, and other components of the secondary mortgkge’ma
In 2014 plaintiffs Michael and Carmen Francis (“Plaintiffs”) submittedFHFA a
request under the Freedom of Information Act, 5 U.S.653 (“FOIA"), seeking
documents regardinthe mortgage on theiresidentialproperty located at 4904 Winston
Drive, Indianapolis, IN In particular,Plaintiffs sought documents that would show if
Fannie Mae—which has been undé&HFA conservatorshipince2008—had assigned
Plaintiffs’ mortgage andhe associated note to another entifCompl., ECF No. 1,

15.) Initsresponse to tFOIA request, FHFANdicated that the agency was unable to

locate any responsive record@Compl. 18-9.) Plaintiffs filed the instantawsuit on

! Seehttp://www.fhfa.gov/SupervisionRequlatiqihast visited Sept30, 2015).
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September 29, 2014, claiminigat FHFA iswrongfully withholding agency records in
violation ofthe FOIA, and rguesting an order compelling FHFA to search ford
produce all nonrexempt, responsive recordsnd to provide Plaintiffs with a Vaughn
index of records that FHFA claims are subject to FOIA exemptioBge {dat 5.)

Before this Court at present is FA’'s Motion for Summary Judgment (ECF No.
6 at 1-2).2 The agencyarguesthat it conducted an adequate search for records in
response to Plaintiffs’ FOIA requedeeMem. in Supp. of Defs Mot. for Summ. J.,

ECF No. 6 at 411 (“Def.’s Br.”), at 4) and wth respect tadheresponsive documents in
Fannie Mae’s possession, FHFA argues thdbes not control Fannie Mae’s records
and therefore cannot be faulted for not searching those records and prodticng
entity’s documents (Id. at 9.) In response, Plaintiffs maintain that FHFA’s search was
inadequatéecause Plaintiffs have located documents on Fannie Mae’s website and
have received documents from Fannie Mae that they deem responsive to their FO
request. RIs.” Mem. in Opp’n to Def.’s Mot. for Summ. J., ECF No. 10 (“Pls.” Br.”), at
6-7.)

Upon consideration of the parties’ submissions, the relevant authpanesthe
record as a whole, this Court concludes tRHFA conducted an adequate search that
satisfies the agency’s FOIA obligans. Consequently, Defendarst motion for
summary judgment must LBRANTED. A separate order consistent with this

memorandum opinion will follow.

2 Page numbers herein refer to those the Court’s Electritiing System automatically assigns.



FACTUAL BACKGROUND

FHFA wasestablished as an independent agency of the federal goveroment
July 30, 2@8. (Decl. of Frank R. Wright, ECF No-5 (“Wright Decl.”), 15.) FHFA
ensureghatthe entities it regulates, including Fannie Méeperate in a financially
safe and sound manner; remain adequately capitalized; and comply withetbéctive
authoriing statutes, as well as all rules, regulations, guidelines and ordeesl isader
law.” (Id. 6 (citing 12 U.S.C. &513(a)) Despite its role in overseeing the mortgage
industry, FHFA has represented that it “does not, in the ordinary course ofidassi
maintain any documents relating to individual mortgage loankd” 9.)

FHFA is authorizedo act asa conservatofor, and tooversee certainregulated
entiies andwhen it operates in such a capacf®FA cantake actions “(i) necessary
to puttheregulated entity in a sound and solvent condition; and (ii) appropriate to carry
on the businesesf the regulated entity and preserve and conserve the assets and
property of the regulated entity.12 U.S.C. 84617(b)(2)(D). FHFA placed Fannie
Maeinto conservatorship in 2008powever,Fannie Mae hasontinued its normal
business operatiorsnce that time (Wright Decl., §7.) ConsequentlyFHFA has not
“incorporatedFannie Mae’s recordshto any of[FHFA’s] systems of recordsand
“does not consider the records of Fannie Maeto be agency records for the purposes
of FOIA[.]” (Id. 110.) Thus FHFA asserts that itdoes not have the capability to
conduct a search gFannie Maés] records foresponsive documerty’ (1d.)

On August 1, 2014, Plaintiffs submitted a FOIA request to FHFA seeking “all
documents containing information regarding propentynterestlocated at 4904
Winston Drive, Indianapolis, Indianand acquired by Accubanc on October 26,

1994,]” including “[t}he name, loan number and all mortgage pool numbers, trust, and



other pertinent information in Fannie Mae’s possession including thé éedgidy name

of unknown investors from November 1, 19@4O0ctober 2, 2002.” (Compl.¥.) On
August 7, 2014, FHFA responded to the FOIA request, informing Plaintiffs that it
search of agency files had natearthd any responsive documentsid.(Y 8.) The
agencyalsoadvised Plaintiffs'that FHFA’s tempaary role as conservator of §Rnie
Mae] does not transform [Fannie Makptompany records into ‘agency records’ subject
to FOIA.” (Id.) Plaintiffs appealed this determination, and asked that the@ag

answer the following question: “Did Fannie Maeigssthe original note and mortgage
of Francis’ primary residence (subject to sell and proceeds goitlgeteecurereditor
Chase) to EMC Mortgage Corporation/JP Morgan Chase Bank on or about September
13, 2013?" [d. 19.) FHFA responded that while Plaintiffs’ appeal was “irreguldng t
agencyhadaddressed jtandthe search of its own records did not revaay responsive
documents.(ld.)

Plaintiffs filed the instant action in federal court 8eptember 29, 2014.
Plaintiffs’ complaintalleges thaFHFA has violatedhe FOIA by failing to produce
records that are responsive to their FOIA request,Riathtiffs ask this Court to order
FHFA to search fgrand produceall non-exempt, responsive records arnidnecessary,
to provide Plaintiffs with a Vaughn index ahyrecords that FHFAnight withhold as
subject to FOIA exemptionsFHFA filed a motion for summary judgment ddovember
5, 2014 arguing that it ientitled to judgment as a matter of law becatiSHFA
diligently searched for records responsive to plaintiffs’ request afodmed the
plaintiffs that they had found no responsive recdrd®ef.’s Br. at 4) In their brief in

opposition toFHFA’'s motion, which was filedon January 9, 2015Plaintiffs argue that



FHFA'’s search for records was inadequate becausetheayselves locatedesponsive
documents on Fannie Mae’s website, andt theylearned through calls to Fannie Mae
and Fannie Mae’s Resource Cenbémother responsive documerttsat arein Fannie
Mae's possession (Id. at 6-7.)°

Defendant’s motion is now fully briefed antpe for this Court’s review.

. LEGAL STANDARD FOR SUMMARY JUDGMENT UNDER RULE 56

As a general matterusmmmary judgmentnder Rule 56 of the Federal Rule of
Civil Procedure is appropriate if there is “no genuine dispute asnyonaterial factand
the movanis entitled to judgment as a matter of lawked. R. Civ. P. 56(a)Only
disputes over facts that might affect the outcome of the suit under thengroy éaw
will properly preclude the entry of summary judgmenfhderson v. Liberty Lobby,
Inc., 477 U.S. 242, 2489 (1986) The “party seeking summary judgment always bears
the initial responsibility of [stating] . . . the basis for its motion, and ideimtgfyhose
portions of ‘the pleadings, depositions, answers to interrogatories, andsadns on
file, together with the affidavits, if any,” which it believes demoatdrthe absence of a
genuine issue of material factCelotex Corp. v. Catret477 U.S. 317, 323 (1986)
(quoting Fed. R. Civ. P. 56 The nonmoving party must then go beyond the phegsil
and with “affidavits, or by the depositions, answers to intertogas, and admissions
on file, designatepecific facts showing that there is a genuine issue for trilal."at

324 (internal quotation marks omitted)

3 FHFA filed a replyto Plaintiffs’ opposition in which itassertedthat Plaintiffs are confused about
FHFA’s access to and control over Fannie Mae records as a result of the coossripgtand that “the
records of regulated companies are not incorporated into FHFA’emyst records [and thaBHFA
does not have the capability to conduct a search of the conserved recordsgonsive records.”
(Def.’s Reply to Pls.” Opp’n to Def.’s Mot. for Summ. J., ECF No. 112 at



An agency seeking summary judgmemta casechallenging its response to a
request for records under FOIAust show that it conducteadsearch of agency
documentghat was“reasonably calculated to uncovel @levant documentsand, f
challenged, must demonstraieyond material doubt that the search was reasonable.”
Truitt v. Dep’t of State897 F.2d 540, 542 (D.C. Cir. 199(0nternal quotatiormarks
omitted) “The agency must establish through affidavits or declarations the adleqtia
both its search methods (where and how it looked for responsive records) awbpee
of its search (what it was looking for).Looneyv. WaltersTucker 98 F. Supp. 2d 1, 3
(D.D.C. 2000). Moreover,the agency’saffidavits must be “relatively detailed andom
conclusory[.] Ground Saucer Watch, Inc. v. CI892 F.2d 770, 771 (D.C. Cir. 1981)
(internal quotation marks and citation omittednd although lhe agency declarants
need not “set forth with meticulous documentation the details of an eprctls for the
requested recordsthey must show “that the search method was reasonably calculated
to uncover all relevant documeritsLooney 98 F.Supp.2d at 3 (internal quotation
marks and citation omitted).

Notably, “[a]gency affidavits are accorded a presumptod good faith, which
cannot be rebutted by ‘purely speculative claims about the existence andeteduitivy
of other documents.’”SafeCard Sery, Inc.v. SEC 926 F.2d 1197, 1200 (D.C. Cir.
1991) (quotingGround Saucer Watgh692 F.2dat 771). Furthermorein analyzing the
reasonableness of an agency’s searfiffhé issue is not whether any further documents
might conceivably exist but rather whether the government’s searaies$ponsive
documents was adequdt Truitt, 897 F.2dat 542 (internalquotationmarks emphasis,

and citationomitted)



Significantly for present purposes, only “agency records” are subject to
disclosureunderthe FOIA, andto qualify as an agency recartthe agency must ‘either
create or obtain’ the requested materials” and “the agency must lbatirocof [them]
at the time the FOIA request is maddJ.S. Dep’t of Justice v. Tax Analyst92 U.S.
136, 14445 (1989) (quotingForsham v. Harris 445 U.S. 169, 182 (1980))A record
is in an agency’s “controldnly if it came ‘into the agencys possession in the

legitimate conduct of its official duties.Id. at 145.

1. DISCUSSION

FHFA asks the Courto grant summary judgment in its favor because its search
for responsive records was reasonable and adequate as a matter of lahysand
genuine issues of material fact remainthis case As explained aboven a FOIA
case,‘the issue to be resolved is not whether there might exist any other doaument
possibly responsive to the request, but rather whethesgaechfor those documents
wasadequate. Weisberg v. DOJ745 E2d 1476, 1485 (D.C. Cir. 1984¢mphasis in
original). “FOIA requires governnm agencies to describe their searches in enough
detail for a court to determine whether the search was sufficiently exhadstsatisfy
the Act.” Sennett v. DOJ962 F. Supp. 2d 270, 277 (D.D.C. 2018itations omitted;)
see alsdDefenders of Wildlife v. U.S. Border Paty@23 F. Supp. 2d 83, 91 (D.D.C.
2009) (“To meet its burden, the ageyy may submit affidavits or declarations that
explain in reasonable detail the scope and method of the agency’s sgarch.”

Here, FHFA has inclued with its motionfor summay judgment a detailed
declaration from Frank R. Wright, Senior Counsel in the Office of Gerteovahsel of

the FHFA, in which he explains the relationship between the FHFA andesnainder



its conservatorship, as well 8se steps thafHFA took to conduct theearchfor
records responsive to PlaintiffEOIA request. $eeWright Decl.) As the following
description makes cleahd Wrightdeclarationis sufficient toeliminate any material
guestions of fact regarding the scopreadequacyf the searclat issuein this case

Wright explains thatupon receipt of Plaintiffs’ FOIA requesd,FOIA officer
within the FHFA"searched the agency’s Information Management SystBvs() for
files relating to the@equestors and tihreloan” but that officerdid not locate any
responsive documentsld( 19.) Wright furtheraversthat, in response to Plaintiffs’
administrativeappeal, the agency contacted ondlafelectronic discovery vendors that
FHFA relies upon tanaintainthe electronic filesthe agencyas collected in litigation
unrelated to this casend requested that the vendor conduct a sefarcany responsive
documens that might have beestoredamong the agency’slectronic files. (Id. 113))
The vendor searched using Plaintiffs’ names, the property address, theuoderand
the mortgage pool information, but did not locate any responsive informagidn. In
this Court’s view, Wright'sdeclaratior—which is presumed to have been submitted in
good faith ands entitled to great weighsee SafeCard Sesy 926 F.2dat 1200—is
sufficient to carryFHFA’s burden of showing that it conducted “a search reasonably
calculated to uncover all relevant documents([IJtuitt, 897 F.2d at 54Z2internal
guotation marks and citation omitted)

In challenging the adpiacy of the searches, Plaintiffs fault FHFA for not
searching-annie Maés records—presumably based on Plaintiffsbntertion that
records inFannie Maés control and possessiajualify asFHFA records as a result of

FHFA'’s conservatoship over Fannie Mae.See, e.g.PIs.’ Br. at7 (“It is clear that an



agency in possession of responsive records originating with anoteecyagannot
refuse to process those records merely by advising the requester to seakréaiy
from the otheragency.”);id. at 8 (“Mr. Wright fails to mention or search Fannie Mae’s
own website'Pool Talk where responsive request (sic) were available in
abundancel.]”).)Unfortunately for Plaintiffs, the D.C. Circuit rejected thisry
argument inJudicial Watch Inc. v. FHFA, 646 F.3d 924 (D.C. Cir. 2011).

The plaintiff in Judicial Watchhadsubmitted a FOIA request to FHFA seeking
campaign contribution records o entitesunder FHFA conservatorship, including
Fannie Mae In finding thatthe district court properly held that the requested
documents were not agency recotldat the FHFA was required to produce under the
FOIA, the Circuit explained thahe FOIA only extends to recorddatanagency
“controlsat the time of the requestid. at 926 (citingTax Analysts492 U.S.at 144
45), meaning that “the materials have come into the agency’s possession in the
legitimate conduct of its official duties.id. (internal quotation marks and citation
omitted). The Circuit emphasizedatthe requisite level o€ontrolover a documenis
determined byonsideration of fourfactor test:

(1) the intent of the documeéistcreator to retain or relinquish control

over the records; (2) the ability of the agency to use and dispose of the

record as isees fit; (3) the extent to which agency personnel have read

or relied upon the document; and (4) the degree to which the document

was integrated into the agerisyrecord system or files.

Id. at 926-27 (quotingBurka v. U.S. Dep’of Health & Human Servs87 F.3d 508, 515
(D.C. Cir. 1996)). The Circuit found inJudicial Watchthatthere was no question that

the entitieshadintended to relinquish control over the documeatsssue in that case

when they agreed to the conservatorsidpat 927, orthat FHFA had the ability to use



or dispose of the recordgl. However, the Circuit found that the third factor was
“fatal’ to the plaintiffs claim because it was “uncontested that the FHFA hasised
the requested records in any ¥ which alsonecessarily meant thatlaintiff had
failed to satisfy the fourth factorld. at 927-28.

The factsof the instantcase compel the same conclusion: there igemuine
disputeregarding whetheFHFA personnel havever read or relied oRannie Maés
documentsnor haveFannie Mae’s records been integrated into FHFA's fikethe

sworn testimony of an FIHA official establishes (Wright Decl. 19-10, 13)

V. CONCLUSION

Under weltestablished law, Fannie Mae’s records are not recorddi6fA for
FOIA purposesand thereforeFHFA was not obligated to search those records for the
documents that Plaintiffs requeste8eeJudicial Watch 646 F.3dat 926-28.
Moreover,this Court finds thaFHFA hasestablishedhat itconduceda reasonable and
adequate searatf its own files for responsive recordsConsequentlyas set forthn
the accompanying Order, this CourttmMGRANT Defendant’s motiorior summary

judgment andvill enter judgment ilDefendant’sfavor.

DATE: September 30, 2015 KeAanjs Brown Packson
s )

KETANJI BROWN JACKSON
United States District Jueg
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