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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL WILDLIFE FEDERATION,
etal.,

Plaintiffs,

V. Civil Action No. 14-1701 (JDB)

U.S . ARMY CORPSOF ENGINEERS, et
al.,

Defendants.

MEM ORANDUM OPINION

This case involvesa chalenge byseveralconservationgroups to the Army Corps of
Engineers’ decision teeissue a nationwide permiuthorizing the discharge of dredged and fill
material to construct bank stabilization projects. The conservation gatege that the U.S.
Army Corps of Engineergthe “Corps”) issued the permit in violation of tAeministrative
Procedure Act (“APA”), the National Environmental Policy Act ("NEPAMNe Clean Water Act
(“CWA"), and the Endangered Species Act (“ESA”Because thesplaintiffs lack standingo
bring this actionit will be dsmissed without prejudiceorf lack of jurisdiction.

BACKGROUND

This lawsuit was brought by three conservation groups, National Widife Fiedera
Ogeechee Riverkeeper, and SavanrRiterkeeper whose membership includesutdoor

enthusiastsvho spend significant time recreating in tiver basins of the Georgiaoast. Second

! The conservation groups also brought claims under the Rivers dmat$iappropriation Act, Second Am
Compl. [ECF No. 15] 1146, 173, but did not pursue those claims in their summary judgbwefing Thoseclains
have therefore been abandon&ge Noble Energy, Inc. v. Salazai91 F. Supp. 2d 14, 23 n.6 (D.D.C. 2010).
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Am. Compl [ECF No. 1% 7 15. Jesse Demonbre#hapman for example, a member of
Ogeechee Riverkeepereguarly kayaksin the Ogeechee River basilDemonbreurChapman
Decl. [ECF No. 221] 1 9. And Wanda Scott, a member of Savannah Riverkeeper, frequently
kayaks and sails in the Savannah River baSioott Decl. [ECF No. 221] | 5. They enjoy the
natural bauty of the Georgia ce&—a beautythey sayhas been marred by the constructioin
bulkheads ¢ type of erosioprevention structujethat replace portions of the natural shoreline
with manmade infrastructure SeeDemonbreurChapmanDecl. § 10;ScottDecl. § 7.

Although the Clean Water Act generally prohibits the construction of suattises,
insofar as they involvehe discharge of dredged and fil material into U.S. waters, suchtyactivi
can proceed if the Corps issues a perr8B8 U.S.C. §8131%a). There are two types of CWA
permits: individual permits that are tailored to specific proje@s8 1344(a), andeneral permits
that authorize categories of actipias § 1344(e).The bulkheads disturbing plaintiffgeace along
the Georgia cast were authorized pursuait a general permit. General permi may be
promulgated by the Corder a category of action when that activity will cause only minimal
adverse environmental effects on both an individual and cumulative Bee§ 1344(e{l). The
permits ‘may extend to activities throughout a state, a region, or the nation; mustJaduated
at least every five years if they are to be reissued; and may contaialgaetitions applicable

to all projects subject to approval thereuntde&ierra Qb v. U.S. Army Corps of Engs, 803

F.3d 31, 39 (D.C. Cir. 2015Before issuing a nationwide permit, the Cofpenducts the impact
analysis specified in Subparts C through F of the Environmental ProtectionyAg€tean Water

Act Section404(b)(1) guideline$ Ouchita Riverkeeper, Inc. v. BostjcR38 F. Supp. 2d 32, 35

(D.D.C. 2013) (citing 40 C.F.R. Part 2300nce a general permit has been issued, individual



activities faling within its ambitand meetingts generalconditions mayusually proceed without
further ado.See33 C.F.R.88 330.1(e)(1); 330.2(c).

The general permit at issue in this lawsuit, nationwide perm{fN@/P 13”), authorizes
bank stabilization activitiedke thog in the OgeecheRiver and Savannah ier basins It was
issued on February 21, 201&2png with 50othernationwide generapermits SeeReissuance of
Nationwide Permits77 Fed. Reg. 1084 10,272 (Feb. 212012) Inissuing NWP 13, the Corps
estimated thabetween 2012 and 20Bpproximatgl 17,500 projects would be authorized under
its auspices J.A. Volume |[ECF No. 31] at 290 One exampldmportant to this cagis a 177
foot NWP 13 bulkhead that was constructed on the relatively undevelopexile8.Bull River in
the Savannah Rivdrasin. SeeSecondAm. Compl. | 130; Pls.” Reply in Suppt Mot. Summ. J.
[ECF No. 29] at 6 n.2; ScoRecl. § 8. Plaintiffs poirt to this bulkhead as evideno the harm
caused by NWP 13. Among the haratieged bulkheads cause erosion, impair wapgality, and
destroy wildlife habitat, including the habitat of endangered and threatpeeds SecondAm.
Comgp. T 17. At the heart bthis lawsuit is the conservation groug®ntention thathe Corps
failed adequatehto evaluate these environmehimpactsbefore issuing NWP 13

Due to theallegedinsufficiency of the Corpsanalysis of the environmental impactke
conservation groups claim thie issuace of NWP 13 violates the CWA aNEPA. The Corps’
environmental impact analysis required thee CWA and its assessment of the environmental
considerations required by NEPA is presented in the ageh/P 13Decidon Document See
J.A. Volume 1 at 11%63. The Corpsconcluded that “[tlhe individual andumulative adverse
effects on the aquatic environment resulting from the activities awtoly thisNWP wil be
minimal” 1d. at 156. The conservation groups attack this conclusmm many anglesfor

example, they argue thétte Cors failed to comjete the 404(b)(1) Guidelines impact analysis



required by the CW/efore determininghat the permit would have minimal cumulative adverse
effects SeePls.” Mot. Summ. J. [ECF No. 22] at-23D. The Corps’ NEPA analysis fourtthat
the “issuance of thisNWP wil not have a significant impact on the qualty of the human
environment.” J.A. Volume 1 all62 Theconservatiorgroups argue thdhe Corps inadequately
justified this finding of no significant impact and therefore violated NEPA by failing tpame an
environmental impact statemdtiEIS”).2 Pls.” Mot. Summ. J. at 339.

The conservation groupalso argue that the Corps violated the Endangered Species Act,
which “is designed to ensure that endangered species are protected from govaotio@htCtr.

for Biological Diversity v. U.S. Dep't of letrior, 563 F.3d 466, 47 (D.C. Cir. 2009). Under

Section 7(a)(2pf that Act “each federal agency is required to ensure that any action undertaken
by the agencyis not likely to jeopardize the continued existence of any endangered species or
threatened species or result in the destruction or adverse modficationtical animal habitats.

Id. (quoting 16 U.S.C8 1536(a)(6). “If anagency concludes that itston ‘may affecta listed
species or critical habitat, then the agency must puegberformal or informal consultation with

the [National Marine Fisheries Servicejf [the] Fish and Wildlife [Service]” Id. at 474-75. The

NWP 13 Decision Document found thia¢ “activities authorized by this NWP will not jeopardize
the continued existence {sic] any listed threatened and endangered species or result in the
destruction nor adverse modification of critical habital.A. Volume 1 at 292The conservation
groups challengehis conclusion as arbitrary and capricious and argue, therefore, thadrfiee C
violated the ESA by not consulting with the FWBIs.” Mot. Summ. J. at 392; PIs.” Reply at

24-26.

2Under NEPA a EIS must be prepared by a federalagency for all “proposals.fmajor Federal actions
significantly affecting the quality of the human envirommi& 42 U.S.C8 4332(Cjj).
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The conservation grougsrought this lawsuit against th€orpsas a facial chalenge to
NWP 13and an aspplied challenge to tieull River bulkheadapproval Theyask the @urt to
vacate NWP 1&s wel aghe Bull River bulkhead authorization and enjoin the Corps from
authorizing future projects under tbeneralpermit. SecondAm. Compl. at 39. In addiion to
responding on the merits, the Comogues in itscrossmotion for summary judgnme that the
conservation groupleck standing to sue despiteekhsubmission ofleclarations executed by six
of their members that seekdemonstratehat thedeclarantsare injured by the Corps’ reissuance
of NWP 133 SeeDefs.” CrossMot. Summ. J. [ECF No. 25] at4B6. The Court will therefore
begin, ast must, with whether the conservation groups hasaditg to bring this lawsuit.

DISCUSSION

“An association has standing to sue under Article 11l of the Constitution bfrtked States
only if (1) at least one of its members would have standing to sue in his own(2igtite interest
it seeks to protdcis germane to its purpose; and (3) neither the claim asserted nor dfie reli

requested requires the member to participate in the lawsin! Trucking Ass’ns, Inc. v. Fed.

Motor Carrier Safety Admin. 724 F.3d 243, 247 (D.C. Cir. 2018pternal quotation marks

omitted). The Court has no reason to doubt thatdbeservation groupsatisfy the second and
third requirements for associational standing. The jsthen,is whether at least one of the
plaintiffs’ membershas standing undeArticle Ill. “The irreducible constitutional minimum of
Article 11l standing requires satisfaction of three elements: (1) aretsand particularized and

actual or imminent injuyn-fact that is (2) fairly traceable to the challenged action of the

3 The Corps accurately points out that the conservatmnpg did not submit any declarations on behalf of
the National Wildlife Federation to establish that organization’s stgndiefs.” CrossMot. Summ. J. [ECF No. 25]
at 14 n.8.Having failed to “specifically identify”a memberwho hadfered the requisite harm, NWF does not have
associational standing to bring this laws8eeFriends of Animals v. Jewell15 F. Supp. 3d 107, 11B.D.C.
2015). Hence, the Court’s inquiry ilimited to whether Savannah RiverkeeperOgeechee Riverkeepleave
standing.




defendant . . . and (3) likely to be redressed by a favorable decisiarré: Idaho Conservation

League 811 F.3d 502, 508D.C. Cir. 2016)(internal quotation marks omitted) (citirigujan v.

Defs. of Widife, 504 U.S. 555, 5661 (1992).

Theserequirements are modified somewhat in cases where plaintiffs claimhtoey
sustained a procedural injuryneaning an injury resulting from the violation of a procedural right

created by statuteSeeCtr. for Law & Educ. v. Dep'’t of Educ., 396 F.3d 119257 (D.C. Cir.

2005) In order to establish standing regardmgro@dural injury, plaintiffs musshow “some

concrete interest” that is “adversely affected by the procedural deprivaildifdEarth Guardians

v. Jewel 738 F.3d 298305 (D.C. Cir. 203);, seeCtr. for Law & Educ, 396 F.3d at 1159

(“Appellants must shoviboth (1) that their procedural right has been violatadd (2) that the
violation of that right has resulted in an invasion of their con@edeparticularized interest.”).
“The person who has been accorded a procedural right to protect [her] concretésjhttbgh,
“can assert the right without meeting all the normal standards fossatiiey and immediacy.”
Lujan, 504 U.S.at572 n7.

The conservation groups assert bhsubstantive injury caused by the application of
NWP 13 to the Bull River bulkhead and other bank stabilization projects in tlen®dn and
Ogeechee Rivers; and . a procedural injury caused by the Corps’ failure to adequately evaluate
the environmental impact of NWP 13 projects.” Pls.’ Reply at2. The @Gduliegin its analysis
by determining whether the Corps has established a substantiveinAjat for eachof its claims

SeeDavis v. Fed. Election Comm’'n554 U.S. 724, 734 (2008)[ A] plaintiff must demonstrate

standing for each claim. . andfor eachform of relief. . ..” (internal quotation marks omitte)d)
The first claim to fall is plaintiffs claim of recreational injury arising from environmental

harm caused by agency action in violation of the ESA. It isesédblshed that the desire to



“observe an animal species, even for purely esthetic purposes, is ognizalde interst for
purpose[s] of standing.”SeeLujan, 504 U.Sat562-63. But the injuryin-fact testalso requires
that one of the plaintiffs’ membetsving such an interesbe directly affected by the agency
action. Id. at 563. Logically, n order for a plaintiff's desire to view an animal species to be
directly affected by the agency action, such viewing must take place at theffatad by the
challenged activity. Seeid. at 565-66 (“[A] plaintiff claiming injury from environmental damage

must use the area affed by the challenged activity . . . .9ee alsd~ed. Forest Res. Coal.

Vilsack 100 F. Supp. 3d 21, 43 (D.D.C. 201P]laintiffs can demonstrate standing only if
application of the regulations by the Governmenilt affectthemin the manner described in the
complaint.” (internal quotation marksd bracketemitted)) None of the plaintiffs’ declarations
establish this essential fact. Take, for example, Emily M&aswho enjoys seeing endangered
loggerhead sea turtlespipig plovers, and wood storks on Wassaw Island and in the Wimington
River. Markesteyn Decl. [ECF No.-22 1 11. Markesyn has established an interest in viewing
these endagered speciedyut that interest is not linked to her use of an area affegtedisting
NWP 13 structures or threatened by impending NWP 13 proj@tisrefore, as to the ESA claim,
she cannot show that she is “directly affected” by the agency action. iffRlasther standing
affidavits are similarly flawed, and therefalle na state a substantive injuiy-fact to support
standing for th&SA claim. SeeKristina Caroll Decl.[ECF No. 221] 1 9; Jennifer Hilburn Decl.
[ECF No. 221] 1 10.

As to the NEPA and CWA claiméiowever the conservation grouggve put forth tleast
one member who states a substanty@y-in-fact Wanda Scotstates thashe“spend[s] a great
deal of time kayaking, sailing, and swimming in the Savannah River b&iott Decl.  5When

she visits areas where bulkheads exist, the structures lessen hereanj@fnthese activities



because of their “unsightly appearanc&d’q 7. Henceshetends to avoid thosareas Id. This
harm to Scott’'s aesthetic and recreational inteestlisies a concrete and particularized injury.

SeeSummersv. Earth Island Inst.555 U.S. 488494 (2009); see alsoSierra Club v. Jewell764

F.3d 1 56 (D.C. Cir. 2014) &ccepting the appreciation and study of aesthetic features as a
concrete interest)d. at 5 (“[I]njury in fact can be found when a defendant adversely affects a
plaintiff's enjoyment of flora or fauna(internal quotation marks omitted)

The Corpsargues thatthis claim—unconnected to arparticular bulkkhead—is insufficie nt

becausé&summersy. Earth Island Instituteequires that standing declarations identifgpacific

sitethat is or could imminently be subject to agency actBaeDefs. CrossMot. at 14-15. But

in fact, in Summersthe Supreme Coudonfirmed the rule thatnvironmentalplaintiffs establish

an injury by showing that they use the area affected by the chalenged a&bdiyJ.S.at 499
(“[T]o establish standing plaintiffs must shawat they use the area affected by the chalenged
activity and not an area roughly in the vicinity of a project site . (intérnal quotation marks

omitted)) seeWildEarth Guardians 738 F.3d at 305 (confirming that environmental plaintiffs

must “ave that they use the affected areaThe failure to identify a “particular site” was only a
problem in Summersbecausewithout such a claim the Court could rssure itself” of an
imminent future injury, i.ethat the respondents would “make use of the specific sites upon which
projects may take place.555 U.S. at 495, 499Here, thoughthe injury alleged isot a future
injury; it is an actual injury causdwy already constructed projectS§cott claimsthat shevisits
areas where NWP 13 bulkheadsrrently exist andexperienceslecreased enjoyment because of
their “unsightly experiencé She has therefore showimat she uses parts of theer basin that

are affected by the localized harm of NWP 13 projec8eeFriends of The Earth, Bhawater

Network Div. v. U.S. Dep't of Interior478 F. Supp. 2d 11, 1@®.D.C. 2007) (allowing the




inference that affiants use parts of the affected parks from plainstigement saying they
experience the offoad vehicle damage).

The Corpsalsoarguesthat standing is lacking because plaintifti clarations'do not detail
current plans to return to the specific sites in question.” DefplyRECF No. 30] at2. Itis true
thatto determine whether an injury imminent a court must sometimes inquire whether there are
current plans to return to the offamgl location. SeeLujan, 504 U.Sat 564 But again,here Scott
has stated aactualand ongoinginjury: she avoids areas where bulkheaist because NWP 13
structures diminish her enjoyment of those areas. Injury cathakam of adjusting behavior.

SeeHumane Soc'y of the United States v. Jewfdl F. Supp. 3d 69, 1667 (D.D.C. 2014)appeal

docketed No. 155061 (D.C. Cir. Feb. 27, 2015Hence, he Court is unconcerned with whether
Scott has stated detailed plansvigit the site of a futuréulkhead

Of course that begs the questiohetherplaintiffs havestatedaconcreteand particularized
andimminent injury threatened byuture bulkkhead. And in answering this questiprthe Corps’
rellance onSummerss appropriate. The standing affidaai issue inNSummersasserted that the
affiant planned to visit “several unnamed National Ferestthe future” 555 U.S. at 495
(emphasis added)he Court noted that where the “National Forests occupy more than 190 million
acres, an area larger than Texas,” there was “hardly a likelhood” that tha’'sffivanderings”
would bring him into contact with a tract of land “about to be developed biyditest Service in
a way that harms his recreational interestgd: at 495-96. Here, simiarly, ihe conservation
groups make little to no effort to show that theembers’ river activities take place along a portion
of the shoreline about to ladteredby an erosion prevention structure. They do not even identify
a pending NWP 13 project in the arear anywhere At themotions hearing held on January, 19

2016, the Courtpressedhe conservation grougs identify what “future projects . . . will impac



the aesthetic or recreational interest of . . . declararf&fitiffs’ counselfailed to name any such
project Hr'g Tr. at 64(“l think the future injuries are the fact that Nationwide Permit 13ccoul
continue to apply to bulkheads in the area whbese withesses use and padille Hence,
plaintiffs have not statea@nimminent concretenjury threataed by future NWP 13 projects.

It is true thathe conservation groupsummaryjudgmentbriefing left open the possibility
that the Bull River bulkhead was an imminent, but yei existing, NWP 13 projectAnd under
this theory, perhapScott'sdeclarationcould showa concreteparticularized, anthminent injury
insofar as she asserts that sheently uses the Bull River for recreation anduld not visit areas
where NWP 13 structures are built because of their unsightly appea@ouwteDecl. 1-/8. But
atthe motions hearing the conservation grodjk not contest that thBull River project was
campleted before thecomplaint was féd. SeeHr’'g Tr. at 3 30 Therefore it cannot be the basis

for athreatened future injury.SeeNat. Law Party of U.S. v. Fed. Elec. Commtill F. Supp. 2d

33, 41 (D.D.C. 2000) (“Standing is based upon the facts as they exist atehiei complaints
fled .. ..").

Thus concludes thsubstantiveinjury-in-fact inquiry. Still viable at this junctureis the
conservation groups’ clairof an actual ongoing harm to their recreational and aesthetic interests,
which suppors standing to bringheir NEPA and CWA claims. Itis ahis first step of the standing
analysisthat theCorpsmost strenuously assertihatthe conservation grougsadstumbled But
having clearedthis hurdle, plaintiffs ultimately lose their footing by faiing“to establish thaa
favoralle decision on the merits of [theidlaims] wil likely ameliorate the harm alleged.”

Douglas Timber Operators, Inc. v. Salazéf4 F. Supp. 2d 24252 (D.D.C. 2011) seeSierra

Club, 764 F.3dat5 (“To establish standing . . . [plaintiffs] must show . . . it is kel . that the

injury wil be redressed by a favorable decisipn.”
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Redressabilty focuses on the requested rei2buglas Timber Operatqrg74 F. Supp.

2d at 252 Here, the conservation groupskthe court to vacate NWP 13 and enjoin all future
authorizations under the general permit. And tbeyfirmed at the motions hearing theéy do
not seek relief in the form of removing existing bulkheads. Hr'g Tr. atB@ as established
above, theironly concrete and particularized injury is an actual, not imminent, tiednto an
existing bulkhead Because the conservation grouwannot show that tiireonly injury—caused
by bulkhead that existed when their complaint was flewil be redressedby the injunctive and
declaratoryrelief sought ther substantive injury will not support standibg pursue their NEPA

and CWA claims SeeFriends of Tims Ford v. Tenn. Valley Auttb85 F.3d 95597G-71 (6th

Cir. 2009) (holding that plaintiff lacked standing because the requested declaratory or injunctive
relief could not redress the “only allege[d] direct harm from alreatgtructed community boat

docks”); Fox v. Palmas Del Mar Propsnc., 620 F Supp. 2d 250262-63 (D.P.R. 2009 (holding

that gaintiffs lacked standing because the requested injunctive and declardigdryvoeild not
redress the harm caused by completed construction)

That leaves theonservation groups with one remaining route to establish standing: their
allegation ofa proedural injury As explained abovegs to their NEPA and CWA claims, the
conservation groupdave put forward at least one member with a concrete interest in the
construction of NWP 13 structures in the Savannah River basin, and the Couthdingigerst

is tied to the alleged procedural injurieSeeWildEarth Guardians738 F.3dat305 (“A procedural

injury claim . . .must be tethered to some concrete interest adversely aftgctbe procedural
deprivation. . . .”). It is, after al, because ofhe Corps’allegedproceduralailings that NWP 13
was issued and the offending projects authorized. tligutconservation groupsre once again

stymied by Article III'sredressability requirement.
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Although it is true thatthe redressability requiremeist “relaxed” for plaintiffs asserting

procedural injuries,WildEarth Guardians 738 F.3dat 306, “relaxed does not mean erased.

Rather, the “relaxation” of the redressabilty requirement recogneesifficulty plaintiffs face
in showing that the righting of a procedural wrong wilcessarillead to a different substantive
outcome. For example, “one living adjacent to the site for proposed constructofedgrally
icensed dam has standing to challenge the licensing agency’s failure temegavironmental
impact statement, even though he cannot establish with any certainty tHatdheest wil cause
the license to be withheld or altered, and even though the dam wil not be eodnfpletmany
years.” Lujan, 504 U.S. ab72 n.7. While the paintiff in thathypothetical case cannot establish
with any certainty that preparation of the EIS wil remedy his concreteegtt by preventing the
construction of the dam, such a result is at least possible. hégreyersimilar reliefis not

Evenif NWP 13were vacated and/or the Court were to remand to the Corps to canduct
furtherenvironmental analysighe harm tglaintiffs’ concretanterest in thenatural beauty of the
Georgia oast—tied as it isonly to existing bulkheads-could not beredressed And it is this
concreteinjury that remains at the heart of tredressabilityinquiry, even when dealing with a

procedural injury. SeeFla. Audubon Soty v. Bentsen94 F.3d 658, 669D.C. Cir. 1996)(en

banc) (The “particularized injury” is the “focus of standing analysis even in poeérights
cases’ (internal quotation marks omittdd Decisions in this Circuit and othec®nfirm that a
court must lookatthe underlying concrete interest when assessidgessability of a procedural

injury. Seeln re: ldaho Conservation Leagugll F.3d at 5H12 (assessing redressability of

procedural injuries by looking at whether promulgating a different rule would (if@intiffs’

exposure to hazardous wast#®&}s'n of Am. Physicians & Surgeons v. Sebeli7g6 F.3d 468,

472 (D.C. Cir. 2014) (assessing redressability of a procedural injury by lookirtgyh@ther

12



compliance with the procedural requirement wadeldd to ‘redressof the partys substantive

injury (i.e., lead to a less injurious outcorhé@mphasis addeq) Black v. LaHood 882 F. Supp.

2d 98, 10607 (D.D.C. 2012) Kolding that plaintiffs could not show redressability becahee
alleged “concrete injuries” causedtie road closurgvould remaineven if the court deated the

approval of the project unlawfulgf. Sierra Club v. U.S. Army Corps of Eng'r&77 F. Appk

170, 173 (3d Cir. 2008[finding that redressing procedural harms under the CWA, NEPA, and the
APA would not redress alleged ingssi to plaintiffs’ recreational arakésthetic interests because
the wetlands they enjoyed were gone and plaintiffs did not ask that the existiotures be

removed). For examplein Rattlesnake Coalition v. ERAhe Ninth Circuit held that an

environmental coaltion lacked standing to bring a NEPA lawasdtertinghe EPA should have
prepared an EIS on a wastewater treatment plant becanstuction of the plant was already
completed when the complaint wasdil 509 F.3d 1095, 11623 (9th Cir. 2007) The court
concludedthat any injury suffereé-in that case, aleged health problems and a decrease in the
enjoyment and value of properydue to the EPA’s failure to follow NEPA procedures could not
be renediedby requiring the EPA to now produce an EA and Bib.at 1103.

The fate of the conservation groups in this case is the s&merderdirecting theCorps
to remedy procedural faiings in its issuance of NWRdEd in no wayhelp Scottwho suffes
an ongoing aesthetic haroaused byexistihg NWP 13bulkheads They would not be altered.
Plaintiffs asserting procedural injuries must show thatr@edural right,“if exercised,could

protecttheir concrete interests.Salmon Spawning & Recovery All. Gutierrez 545 F.3d 1220,

1226 (%h Cir. 2008). Because they cannot do so, the conservation groups lack standing to pursue

their procedurainjury claims. SeeAss’n of Am. Physicians & Surgeons46 F.3d at 472 (holding

plaintiffs lacked standing where “all the procedure in the world could.ndead the [agency] to
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a conclusion that would redresgpellants’ substantive injufy The concrete and particularized
injuries asserted by the conservation groups and their members rest onicabathet from
completed NWP 13 projects that wil remain unchanged by any correction of procesaral

CONCLUSION

It is not hard to imagine a nearly identical case where the plaihtive standing based on
an identified and imminent general permit actitiyat if constructedthreatens taause a concrete
and particularized injury. Such an injury could be redressed by an injunction against future
projects oravoided byvacating the permit and ftng the agency to comply withrocedural
requirements. But that is not this case. Here, the only concrete éindigrdzed intereststated
in the conservation groups’ standidgclarationsis a harm caused by existihg NWP 13 structures.
Plainiffs do not seek the removal of these projects. The disconnect between theaadjaf and
the harm statethereforeprecludedinding the requisite redressability. Absent redressabilty, the
conservation groups cannot establish standing. And without gjatiilawsuit cannot proceed.

The Court wil thereforgrantthe Corps’crossmotion for summary judgmenhsofar as

it seelsthe dismissal of this action for lack of standing.separate Order will issue on this date.

Is/
JOHN D. BATES
United States District Judge

Dated: March 14, 2016
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