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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL WILDLIFE FEDERATION,
etal.,

Plaintiffs,

V. Civil Action No. 14-1701 (JDB)

U.S. ARMY CORPS OF ENGINEERS, et
al.,

Defendants.

MEMORANDUM OPINION

On Marchl14, 2016, tk Court granted the U.S. Army Corps of Engineers’ crassion
for summary judgment insofar as it requested dismadsplaintiff conservation groupsuit for
lack of standing. The conservation groups timely filed a motion to alter or amend thesjuidgm
pursuant to Federal Rule of Civil Procedure 59(e). In their motion, they contend thatuttie C
improperly dismissed the case without providing them an opportunity to specifidaligss the
redressability prong dArticle 11l standing The Corps opposethe motionon the ground that, in
fact, the conservation grougsad the chance to maklkese standing argumentstaé motions
hearing The Court agrees with the Corps and will deny the motion.

PROCEDURAL HISTORY

The conservationrgupsbroughtthis lawsuit to challenge the Corps’ decision to reissue
nationwidepermit13 (“NWP 13”), which authorizethe discharge of dredge and fill material to
construt bank stabilization projects. Second Am. Compl. [ECF No. 15]. In its-onos&isn for
summary judgment, the Corps argued tblaintiffs had not met their burden to demonstrate

Article 11l standing. Defs.” CrossMot. Summ. J. [ECF No. 25] at 436. Plaintiffs’ six standing
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declarations, the Corps argued, failed to identify an iAjufiact. 1d. For the mospartthe Court
agreed but with one exception.The Court foundhat plaintiffshad identified an aesthetic and

recreational harm to one declarant caused by existing bulwiidkdd. Wildlife Fed. v. U.S. Army

Corps ofEngrs, No. 141701, 2016 WL 1048767, at *4 (D.D.C. Mar. 14, 2018ut the very

narrow nature of thigjury implicated another standing requirement, redressability: could this
particular injury be redressed by the relief plaintiffs soughkita motions hearing héon January

19, 2016the Court presithe conservation groups to explain how their complaint, which sought
relief only with regard to future projects, could encompass this specific injury. Relying ton tha
colloquy, the Court held that the relief sought could not redress an aesthetic omquanfexisting
bulkhead, and hence plaintiffs did not have standidgat *5-6.

DISCUSSION

A Rule 59(e)motionshould be granted if the court “finds that there is an intervening change
of controlling law, he availability of new evidence, or the need to correct a clear error or prevent

manifest injustice. Firestone v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996) (internal quotation

marksomitted). The conservation groups seek to have the judgment snchse vacated on the
grounds that (1) the Court should have allowed the parties to briegdhessability issuand/or
(2) the Court should have given the conservation groups leave to amend to cure the stéeading de
before dismissing the cas®ls.” Mot. Alter J. [ECF No. 34ht2,5. Plainly these arguments do
not assert a change of controlling law or new evidentes less obvious whether they rely on
“clear error” or “manifest injustice” or bothin any event, neither argument convinces tber€C
that Rule 59(e) relief is appropriate.

The conservation groups assert that “the Court should have given [them] the opportunity

to fully brief and be heard on the specific issue of redressability bdiforessing the case.” Pls.’



Mot. at 2. Thisargument relies principally on cases that are critical [gltfa spontedismissals
without prior notice or opportunity to be heatdld. (quotingJoyce v. Joyce975 F.2d 379, 386
(7th Cir. 1992)). But the Court’s judgmeimérewas not sua sponte, tha, “[w] ithout prompting

or suggestion.”Black’s Law Dictionary1560 (2h ed. 2@9). Rather, plaintiffs’ lack of standing
was a focal point of defendants’ crasstion for summary judgmentt wasfully briefed by both
sides, andhenat themotionshearingthe Court laid out the matters it expected to hear about
including “a standing issue Hr'g Tr. [ECF No. 35]5:22—23. Article Ill standing comprises three

well-known elementancluding that the injury is “likely to be redressed by a favorabt@sibn.”

In re: Idaho Conservation Leagu&ll F.3d 502, 508 (D.C. Cir. 2016). For the conservation
groups to claim that they knew standing wamallenged but were caught unaware by the
redressability inquiry, islicing the issue too thirindeed it dées credulity

And evenassuminghat the Countaisedthe question of redressabilityn its own motion,”
theconservation groups receivadequate noticand an opportunity to be heard at the January 19,
2016, motions hearing. Durirgiaintiffs’ initial argument, the Court flagged its skepticism about
the connection between the injury allegedly caused by an existing bulthdateprospective
relief sought. The Court inquired whether this was a live issug{the] Bull River [bulkhead]
was conpleted actually before you filed your complaint, | don’t see how the complaint
encompasses it.Hr'g Tr. at 33:16-14. And the Court indated that plaintiffs’ counsehould
address the impact of this issue on assessing standingt 34:10-16. The possible dissonance
between the relief sought and the injury alleges again raised by the Court in its question to
government counsel[G]iven the fact that the [Bull River] project was completed before the
complaint was filed, and as | read the cormtldhe complaint seeks declaratory relief with respect

to Nationwide Permit 13 and seeks future injunctive relief with respect to futnjexcisr under



Nationwide Permit 13.So does the complaint properly encompass a challenge to a completed
project?” Id. at 63:13-19. The conversation from there turned to mootness and the government
answered that as far as prudential mootmess, “we think the Court has discretion to say that
this is moot because the plaintiffs are not asking for relief that is availdtlet 64:35. All this
goes to show that even if the Court did raise redressability on itsptaumtjffs were on noticet
the hearing of the Court’s concern and had the opportanityat timeto explain how the relief
theysought in the complaint could encompassnjury caused bylreadycompleted bulkheads
Id. at 67:1041 (The CourtI'll give [plaintiffs’ counsel] a chance to respond to anything that
came up with respect to standing.”). And in the intervening two months between thg hedrin
this Court’s decision, plaintiffs could have sought to provide further information to the @ourt
this obvious concern. But they did not.

Plaintiffs now wish they lad devoted more attention to the issue of redressability, and in
particular believe they shoulldhvehadthe opportunity to provide additional briefing e matter

They citePrakash v. American Universjty27 F.2d 1174, 11780 (D.C. Cir. 1984)as support

for their position that the Court should have gitkeman opportunity‘to fully brief . . . the

specific issue of redressabjli’ But Prakashs distinguishable. Aere, thedistrict courthadmade

ajurisdictional decision “on the paper record” when the declarant’s credibaisyavissueld. at
1180. In thatcircumstancgthedistrictcourt was required to “hold a hearing in order to adequately
assess credibility.'ld. Butthecourt of appeals confirmed that, normally, a court “may rely upon
either written or oral evidenceld. at 117980. Here, he Court finds no basis to lddhat parties
who have had a fulbpportunity toargue the jurisdictional issueust also be afforded a

supplementabriefing opportunity. It was not error in this case to decidensliag on the record



before the ©urt at the conclusion of themotions hearing which specifically addressed
redressability.

Nor did the Court comniierror when it dismissethe case without providing the
conservation groups leave to amend their compla®rice again, the conservation groups cite

cases dealing witbua spontelismissalsseePls.” Mot. at 5 (citingPlummer v. Mayor, D.C., 371

F. Appx 106, 107 (D.C. Cir. 201p)butthe dismissaherewas not on the Courtewn motion

It was based on the governmentsotion, which argued that plaintiffs lacked standing, and
followed a hearing specifically addressing redressabiMypreover plaintiffs did not seek leave

to amend theialready amendedomplaintat any time prior to the Courtllarch 14 decision.
Rule 15(a)plainly “applies only when the plaintiff actually has moved for leave to amend the

complaint.” Belizan v. Hershon, 434 F.3d 579, 582 (D.C. Cir. 2006).

As far as the Court can tell, plaintiffs’ motion for reconsideration restsvo alleged
procedural errors: failure to allow for additional briefingmgrantleave to amendAs explained
above, hesesupposed errorare not grounds for Rule 59(e) relidllowhere in their motion do
they argue that the Court’s redressability assessitsetftconstituted clear errorThe Court will

not grant extraordinary relief under Rule 59 based on an argument not made.

! Had they made such an argument, the conservation groups would have had to shiogv that
remedial measures available to the Corps upon vacatur include options tdatomedytheir only injury
in-fact Removalwhich could obviously redress tla@sthetic injury-was expressly disavowed. And
whether mitigation—an option not previously identifiedcan remedy an aesthetic injury is disputed.
ComparePls.” Mot. at 6 (arguing that mitigation coutdldress the aesthetic injeinsfact), with Defs.’
Opp’'n [ECF No. 36] at 7 (“[Mitigation] would not ameliorate the visual injegused by the bulkhead’s
presence.”). Plaintiffs’ citation to 33 C.F.R. § 326.3, which explainpriteess of aftethefact permitting
in general terms, would not be enough on its own to convince the Court that its origneakability
analysis was clearly erroneouSeeParts & Elec. Motors, Inc. v. Sterling Elec., Inc., 866 F.2d 228, 233
(7th Cir. 1988) (“To be clearly erroneous, a decision must sfakeourf as moe than just maybe or
probablywrong; it must . . . strikfthe cour} as wrong with the force of a fivweekold, unrefrigerated
dead fish.”).




It is norethelessapparent that dhind plaintiffs’ posthoc requests to provide additional
briefing or to amend the complaisttheir belief that had they “better explained Htweir] injuries
could be redressed both[their] complaint and at oral argument . . . the Court could have found
that the conservation groups have standirigJs.” Mot. at 6. They now point out that if NWP 13
were vacated, the Corps would have the authority to remove existing bulkheads or require
additional mitigation. Seeid. (citing 33 C.F.R. 8§ 326.3)There was a time and a plateough,
for plaintiffs to seek relief for injuries caused by existing bulkhedfsst, plaintiffs could have
done so in their complaint. In fact, one of the cdkegcite demonstrates hoavpary may seek

“the remedies of remediation and mitigation” in its complaidieeche€anoochee Riverkeeper,

Inc. v. T.C. Logging, Inc., No. 608CV064, 2009 WL 2390851, at *8 (S.D. Ga. Aug. 4, 2B09).

plaintiffs did not identifysuch relief intheir complant or in the briefingof this case. Second
plaintiffs should have done so when pressed by the Court at oral argument tolwargpgition
regardng existingbulkheads The Courinquired: “Your complaint only seeks relief with respect
to Nationwide Permit 13 and future projects under Nationwide Permit 13. . . . [l]t doesn'tsee
me that [the Bull River bulkhead is] actually covered by your complaidt’g Tr. at 33:16-22.
Plaintiffs’ counsel responded: “I see what you're saying, Your Hong."at 33:23. Given that
agreement, the Coudontinued “[Y]ou need to think about it for standing purposes as well,
because if that's tryet may relate to standing as wellJd. at 33:24-34:1. Plaintiffs’ counsel
agreed.Id. at 34:2. The Courtthen bok care to repeat the possible consequeoict#ss line of
reasoning:

[A] s a specific claim in the case, it doesn’t seem to me that [the Bull

River bulkhead is] covered by your complaint, by the relief you

seek, and because it was done before the compiais filed, and

that may have some impact on assessing standing with respect to the

declarations that have been submitted and any reference to that
particular project.



Id. at 34:1+16. Plaintiffs’ counsel respondedDkay.” Id. at 34:17. Finally, th€ourt indicated
that plaintiffs’ counsel should address the impact of this issue on standiray.34:18. And yet,
on rebuttal, plaintiffs’ counsel made no attempt to correct the Court’'s understaofdihe
conservation groups’ position: that the complaint only sought relief with refsplettire projects
and that an existing bulkhead was therefore ncialy covered by the complainghd that this
mismatchcould affect standing. In particular, plaintiffs’ counseter clarified that the relief they

sought include@ remedy foexisting projectswhichmightbe accomplished byitigation. And

he expicitly agreed that the conservation groups did not seek relief that would rezpuirggtout
an existingoulkhead. Id. at 33:39. The Court does not saayerrorin acceptingor relyingon
the conservation groupsiwn representatiors-or lack thereof-at oral argument, after repeated
inquiry from the Court.

A Rule 59(e)motion cannot “be used teelitigate old matters, or taise arguments or

present evidence that could have been raised prior to the entry of judgment.” HEMgpm&

Co. v. Baker, 554 U.S. 47486n.5 (2008) internal quotation marks omittedNor is it a “chance

for [a party to correct poor strategic choicesSEC v. Bilzerian 729 F. Supp. 2d 9, 15 (D.D.C.

2010). “The strictness with which suctotionsare viewed is justiéd by the need to protdmbth
the integrity of the adversarial process in which parties are expected to berguatents before
the court, and the ability of the parties and others to rely on the finalitydgiments.” U.S.

Commodity Futures Trading Comm’n v. Mc&\wHill Cos., 403 F. Supp. 2d 34, 36 (D.D.C.

2005). For these reasons, the Court will not grant Rule 59(e) relief on the basis ohgtandi
arguments that the conservation groupsdé&dl and fairopportunity to present.

CONCLUSION




Hindsight is 2620, and in light of the Court’s standing determinatithe conservation
groups now see more clearly tiodl implications of the Court’s line of questioningthé motions
hearing And had they presented the arguments then that they articulate now, the Gauawvea
also had a clearview of theircurrently stateghosition. But thdact thatadditionalbriefing could
have been helpful doast mean thathe Court’'s decision to resolve this case followifu
briefing and oral argument—including specific questioning of plaintiffs’ cdungas in error.

Because the Court will deny plaintiffs’ motiom amend the judgment, tip@st-judgment

requesto amend the complaint will be denied as mdggeCiralsky v. CIA, 355 F.3d 661, 673

(D.C. Cir. 2004).

Is/
JOHN D. BATES
United States District Judge

Dated: July 8 2016



