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I. INTRODUCTION

The American West is rich with wildlife @lonsiderablecological value. These related
cases involve two iconic spes—the elk and the grizzly bearand theirhabitat in the Grand
Teton National Park‘the Park”)in northwestern WyomingWhen Congress created the Park in
its present form, it provided that the conservation prograrth®elk “shall includehe
controlled reduction of elk in such park, .when it is found necessary for the purpose of proper
managemet and protection of the elk.” 16 U.S.C. 8 673c(a). In 2007, the NatiorkaBearice
(“theNPS”), along with the Fish and Wildlife Servicel{¢ FWS”), which manages the abutting
National Elk Refugg“the Refugé), issued a joint plan for the management of the bison and elk
herds that migrate across the Park, the Refuge, and nearby federal, stateatanthpds. The
plan called for the continuatiaf the elk reduction program, through an annual hast
necessary to reach particutarstainable elkerdpopulation, sex, and age goals. Accordingly,
the Governor of Wyoming and tiNPS Regional Directdnave annuallyapproveda harvest of
300 to 600 k& in the Parksince 2007 The plan was also anticipated to have certain effects on
the grizzly bear, a species listed as threatened under the Endangeresl SgeCiESA”).
Therefore, the NPS consulted with the FW2®7 concerning those effectshelFWS issued a
Biological Opinionconcluding that the plan would not jeopardize the continued existenoe of t
grizzly bear, and anticipating that one bear wdadihcidentally “taken” during the fifteegear
implementation of the plann 2013, after grizzly bear was killedy hunteran thePark, the
NPS reinitiated consultation with the FWS and issued an addemditsyBiological Opinion,
increasing the totanticipatedncidental take in the Park to five bears.

The Plaintiffs in these related casghallege several aspects of tbentinued approvals

of the elkhuntand the FWS 2013 Addendum to its Biological Opinion concerning the grizzly



bear. The plaintiffs ifMayo v. Jarviglaim that the NPS’s and Governor of Wyoming'’s
approval of the elk hunt in 2015 violated the National EnvironmentayPAtt (‘“NEPA”), the
Grand Teton National Park Enabling Act (“Enabling Act”) and the Mali®arks Organic Act
("Organic Act”). They also claim that the FWS acted arbitrarily andicapsly when it
amended its 2007 Biological Opinion. The plaintiffsSrerra Club v. JeweBimilarly claim that
the FWS acted unlawfully and arbitrarily and capriciously in ameithie 2007 Biological
Opinion.

Now before the Court are Plaintiffs’ respective motionssfonmary judgment(Mayo
ECF No.35, Sierra CIubECF No.26) and the crossotions for summary judgment of
DefendantgMayo ECF No0.39, Sierra CIUbECF No0.28), IntervenorDefendant the State of
Wyoming (Mayo ECF No.40, Sierra CIubECF No0.30), and Intervaor-Defendant Safari Club
InternationalMayo ECF No0.43, Sierra CIubECF No. 33. For thefollowing reasons, the Court
grantssummary judgment to Defendants on Plaintiffs’ NEPA, Orgaric And Enabling Act
claims, butgrantssummary judgmenb Plaintifs onone ofthe ESA claimsand will remand the

2013 Addendum to thews.

Il. FACTUAL BACKGROUND
A. The Jackson Elk Herd, the Elk Reduction Program, and the 2007 Management Plan
The Jackson elk herd is one of the largest concentrations of elk im Alodrica. NPS

19472 The herd migrates “across several jurisdictional boundariesthwestern Wyoming”

! Because the Court is resolving both cases in a single opinion, foy tteriCourtwill
include the case namiglayoor Sierra Cluh in all citatons to the parties’ complaintistiefing,
or the docket in a particular case

2 The administrative record in these cases includes documents from ibealNBark
Service (marked with the prefix “NP$, the Fish and Wildlife Service (marked with the prefix
“FWS-"), and documents from the Fish and Wildlife Service specific to tlaelghear (marked



encompassinfederallands that arenanaged byhe NPS theFWS, the United States Forest
Service, the Bureau of Land Management, as well as Wyosténg lands, and private landsl.
The elk, along with thdackson bison herd, significantly contributéttee ecology of the
southern greater Yellowstone ecosyst¢f@YE”) becausef the herd’'s large numbers, wide
distribution, effects on vegetatipand[its] importance to the area’s predators and scavengers.”
NPS1948.

The Jackson elk herd’s status was previously more precayuhe turn of the
twentieth century, the elk’s native winter range had been signifjceettliced. At that time, tle
herd “was largely confined to Jackson Hole and the immediatelyusutirtg areas,” which left
the herd “at the mercy of the sometimes severe winter.”-NB8. “Compoundely the loss
of available winter range in Jackson Hole due to ranching operaitioha growing town,
significant numbers of elk died during several severe wintergifath 1800s and early 1900s
Id. These dramatic mortalities of a regionally important animal popula@tiompted local
citizens, organizations, and state and federal officials to begin adgaaigram for the elk
duringthe winter of 19101911. Id. From that concerwas bornwhat is now known as the
National Elk Refuge.ld. Congressnitially designated 2,000 acres in Jackson Hole, Wyoming
to serve as a “wintegame (elk) reserve.Defs. of Wildlife v. Salazgr651 F.3d 112, 113 (D.C.
Cir. 2011);see alsdAct of Aug. 10, 1912, Pub. L. No. 6261, 37 Stat. 293 (codified as amded
at 16 U.S.C. 8 673). TheelRuge hasiace grown to over4£ 700 acres.Defs. of Wildlife, 651

F.3d at 113.

with the prefix “GB”). To avoid confusion, and because each collection of documents is
independently numbered, the Court’s citations to the adnatiistrrecord will include the
appropriate prefix.



While a sizable portion of the Jackson elk hspénds & winter onthe Refugesome of
the herd also spends its summer in, or migrates through, théasighGrand Teton National
Park. SeeNPS2075 (“Approximately half oftte elk wintering on the refuge summer in Grand
Teton National Park.”)NPS2074-75 (describingstudiesestimating thaB0% of the totaélk
herd summexin the Park); NP&076 (map depicting fall migration routes). In 1929, Congress
initially set aside 150 square miles of the Teton Mountain Range amivig to create the Park.
SeeNPS1959. Theoriginal park was combined in 19%@th the Jackson Hole National
Monumentto create the Grand Teton National Park that we know to8agd; see alsd.6
U.S.C 8§ 406d1. The Park “is dedicated to the preservation and protection of the Ratge
and its surrounding landscapes, ecosystems, and cultural sorithissources."/NPS1959.

One of those resourcess of coursethe elk Indeedthe Grand Teton &tional Park
Enabling Actspecificallyprovided for the management of thecksorelk herd. Seel6 U.S.C8
673c(a);see alsdMayo Defs.” Mem. Supp. Crosdlot. Summ. J. & Opp’n to PIs.” Mot. Ex, 1
ECF No. 391 (President Truman’s signing statement, agkedging that the legislation
“contains a number of features which are designed to recognize the smtsm@svishes of the
people living in the immediate vicinity” of the Park, includingetdiled procedures for the
management of the elk herd which migsathrough the region”). Congress directed the
“Wyoming Game and Fish Commission and the National Park Service” tas&deviand
recommend to the Secretary of the Interior and the Governor of Wydanittaeir joint
approval, a program to insure thermanent conservation of the elk within the Grand Teton
National Park.” 16 U.S.C. § 673c(a). As part of that conservatiomgmghe Enabling Act
also allowdfor the reduction of the elk herd, providing thiae program Shall include the

controlled reduction of elk in such park, by hunters licensed byttte & Wyoming and



deputized as rangers by the Secretary of the Interior, when it is f@gedsary for the purpose
of proper management and protection of the’eld. “At least once a year between February 1
and April 1,” he Wyoming Game and Fish Commission (“WGFC”) and the MBStsubmit to
the Secretary and Wyoming’s Governor a joint recommendation ‘gomdémagement,
protection, and control of the elk for thaar.” I1d. 8 673c(b). That plan becomes effective
when approved by the Secretary and the Governor, who are then directed tatéhgpaut
simultaneously” issue orders and regulations necessary to imgldméeportions of the
approved plan that falvithin their respective jurisdictions.Id. Those regulationsshall
include provision for controlled and managed reduction by qualified andiexped hunters
licensed by the State of Wyoming and deputized as rangers by the Secrétarintdrior if

and when a reduction in the number of elk by this metho required as a part tie
approved plan for the yearId.

The management t¢iieelk herd in northwest Wyoming has long been contentious. After
acourtin this districtenjoined the F\8's bison management plan because it had failed to
consider the elk and bison feeding prograseg, Fund for Animals v. ClarR7 F. Supp. 2d 8,
1314 (D.D.C. 1998), the FWS atlde NPS® prepared a joint management plan for the bison
and elk herds on theeRuge and inthe Park,seeNPS1952. The finaBison and Elk
Management Plawas issued in 2007 the 2007 Management Plan” The 2007 Management
Plan analyzed six alternatives thelong-term management of the elk and bison karttitheir

habitat ove a fifteenyear period.SeeNPS1909.

3 The FWS manages the Refuge, as pathe National Wildlife Refuge System, while
the NPS manages the Park. For ease of reference, the Court will sifaplprthe NPS” in
this opinion when discussing the 2007 Management Plan, becauséf® laave only
challenged the plan’s discussion of elk hunting in the Park.



The agencies described the need for action as rooted in several conserpseniteg
from “wintering large numbers of elk and bison on the refuge.” HIP8B4. While the agencies
acknowledged that “there have baeany benefits associated with” wintering the populatams
the Refuge“high animal concentrations have created an unnatural situation” titaibated to
several problemsld. Specifically, the concentration of animals ledadigh level of
brucellosi$ in the bison and elk hésand anincreased risk oéxoticdisease outbreakamage
to and loss of the animals’ natural winter habisatdlow winter morbidity rates dbison and
elk, which ha collateral effects on “predators, scavengensl, detritivores,” and which also
“necessitatestensive hunting programsld. Overall, the agencies acknowledged that “[a]ll of
the biological issues iaified . . . stem from the wiat feeding program on the National Elk
Refuge.” Id.; see also Def of Wildlife, 651 F.3d at 113 (explaining that “[ijn recent years, it has
become apparent that” the supplemental feeding program, “thouglobbenevolence, causes
significant problems”).

Among the six proposed alternatives analyzed in the Ragement Plan, the
agencies ultimatelgettled orAlternative 4. That alternative called fadaptivemanagement
whereby theelk and bisorherds and their habitat would be flexibly managed “on the refugje an
in the park, with an emphasis on improvingter, summer, and transitional range in the park
and on the refuge and on ensuring that the biotic integrity and envirairheatth of the
resources would be sustained over the long tehi?’S1920. Theapproach would be tmsed,”

with an initial perial intended to “reduce the number of elk on feed on the refuge.-19P&

4 Brucellosis isa disease with which the Jackson bison and elk herds are “chronically
infected.” NPS2079. The disease “causes an infected female to abort her first caifiglea
behind contaminated fetal tissue on the ground capable of transrthigidgsease to other
animals.” Defs. of Wildlife, 651 F.3d at 114ee generallNPS2079-83 (discussing brucellosis
among the Jackson elk herd).



By the end of the initial phase, the agenaieScipatedhat there would be “an estimated 11,000
elk in the Jackson herd,” widgpproximately 5,000 elk wintering on tRefuge. Id. The
agencies noted that “[rleducing supplemental feeding would decefage elk numbers and
densities. Id. And, “[a]fter the initial phaseadaptive management would be emphasized to
better reach desired conditions and goals concerning habitat, disease,fictdocevention.”
Id. Throughout, elk hunting would be usetboth “on the refuge, and when necessary in the
park, to assist the state in managing herd sizes, sex and age ratmsnamet distributions.”
NPS1994. As part of its adaptive management approach, Alternative dadiiso for
establishing “criteriadr progressively transitioning from intensive supplemental wietding
to greater reliance on frestanding forage.”ld. Notably, howeverthe agencies didot specify
a particular end date for the supplemental feeding program

The 2007 Management Rlavas initially challenged in thidistrict and appealed to the
D.C. Circuit. SeeDefs of Wildlife, 651 F.3d at 115.6. Several environmental organizations
challenged the plan on the basis tihatfailure to commit to a deadline for ending supplemienta
feeding was arbitrary and capricioudd. at 115. The D.C. Circuit upheld the plan, but noted
that “[t]here is no doubt that unmitigated continuation of supplemhé®ding would undermine
the conservation purpose of the National Wildlife Refugee®yst Id. at 117. The court
ultimately concludedhoweverthat the agencidsadacted lawfully in “select[ing] an approach
that is geared toward ending the practice over time while maintairenfteiibility needed to

respond to facts on the groundd. The courtdid note that it was “highly significant and indeed



dispositive to us, as it was to the district court, that the ageneie®ammitted to ending
supplemental feeding”Id.

Since 2007, and as part of the Manageméan, EheNational Park 8rvice Regional
Directo® and the Governor of Wyoming have continue@pprove an annual etieduction
program For example, in 201the NPS and Wyoming’'s Governor approved Wyoming
Game and Fish Department’s (“WGFQdhd the Park’goint recommendatioto conduct a hunt
from October24 through December 13, 201SeeNPS7543-49. Althoughthe posthunt herd
population of elk was estimatedkebruary 2015 to be 11,08eatthe 2007 Management Plan’s
target—thejoint recommendation notatla approximately 8,400 elk wintered on the Refuge
during the 20142015 winter and that the elk on feed on the Refuge had been above the 5,000
elk objective for six of the prior seven winters. NPB16. In part because thfe number of elk
wintering on theRefuge, the joint recommendation concluded that a harvest of elk was
“necessary for the proper management and protection of theldlksSeeNPS 7543 (adopting

that finding). The program called for the issuance of 650 licensgs harvest of 300 kefrom

St is unclear whether this unequivocal commitment wasxapostepresentation made
to the D.C. Circuit, as it conflicts to some extent with the NPS’ssgntations made in
response to comments on the Draft Plan at the timastssued. Therein, the NR8presented
that Alternative 4 “does not specify the number of years that feedinglwaké placenor that it
would be eliminatedout it focuses on achieving the desired conditions for sustaining bison and
elk populations over time.” NR3587(emphasis addedWyoming’s memorandum in this case
similarly refers to the plan’s gbas simply “reducing” supplemental feedingee MaydVyo.’s
Mem. Supp. CrosMot. Summ. J. & Resp. to Pls.” Mots. at-2B8 (“MayoWyo.’s Mem.

Supp.”). In other places, however, the Management Plan says thasibeswa “complete
transition to freestanding forage if and when several established criteria are met.220PIS
In any event, the NPS here does not contest that the 2007 Managementi$*fanerading the
supplemental feeding program entirely so, in line \Ridfenders of WildlifethisCourt also
proceeds on that assumption.

®1n 1975, the Secretary’s authority to approve the annual elk reductigrapt was
delegated to the NPS Regional Direct8eeNPS326-30.



the Park.NPS7543-44; NPS7548 (noting a harvest objectie€300 elk in hunt areas 75 and
79).

At the time the 2007 Management Plan was adopigoloximately 6,800 elk had
wintered on the Refuge in the most recent year (Z0036). SeeNPS2073 Since then, and
despite the 5,000 elk targ#e plan establishethe number of elk wintering on the Refuge has
continued to exceetthat target. nh all but one yeaiit has been welhorth of 7,000 elk.See
NPS1895 (7,300elk in 2006-07); NPS3382 (7,950 elk in 206908); NPS3933 (7,800 elk in
2008-09); NPS4251 (6,000 elk in 2009.0"); NPS4785 (7,700 elk in 2010.1); NPS5582
(7,700 elk in 201412); NPS6142 (7,500 elk in 20:A3); NPS6851 (8,300 elk in 2013.4).
Most recently, 8,400 elk winterexh the Refuge during the 20415 winter. SeeNPS7546.
This figure was reported to be “well above” the five year average of 8,805 7380.

B. The Grizzly Bear, the 2007 Biological Opinion and the 2013 Addendum

Separate and apart from the direct managemeaheeik herd as part of the 2007
Management Plan, the plan also has the potential to affect the recoaettyredtened species:
the grizzly bear.Although the grizzly bear population in the low&8 states once numbered

50,000,between 1800 and 1975 the populaticasreduced to less than 1,000 beafeeFWS

" The Court assumes that the reference to the winter 0£2Q1i this dcument, which
was approved in April 201(before the 201811 winter commenced)s a typographical error

8 From the record, it appears that the number of elk wintering on tlig&afay not
correspond exactly to the number of elk receiving supplemental femdexample, although a
FWS Refuge biologist reported the fiyear average of elk on feed to be 6,807, between the
winters of 200910 and 201314 the joint field recommendations to Wyoming’s Governor and
the NPS’s Regional Director establish an agernumber of elk wintering on the Refuge of
approximately 7,440. If one substitutes the 2a0BMAwinter in place of the 20620 winter, the
average climbs to 7,920. Similarly, the 2015 joint recommendatibcated that the “number
of elk on feedon theRefuge has been above the objective (5000) for 6 of the past 7 winters.”
NPS7546 (emphasis added). But, again, during that time period the yeatly jo
recommendations indicate that the number of elk wintering on thge efever fell below 6,000.
Neither party explains these discrepancies.

10



211. In 1975, the Fish and Wildlife Service listed the species as threatetedthea
Endangered Species ACESA”). SeeFWS1-3. Once a species is listed, the ESA @nd
implementing regulations prohibit any perdosm committing a “take” o member of that
specieswhich includes, among other things, harassing, harming, huntingtjrghhovounding,
or killing the animglwithout authorization from the FWSSeel6 U.S.C. 88 1538(a), 1532(19)
50 C.F.R. 88 17.21(c), 17.31(a).

After a species is listed as endangered or threatened, Section 7 of theda®és every
federal agency, in consultation with tBecretaryf the Interior to “insure that any action
authorizd, funded, or carried out by such agency . . . is not likely to jeopanédiz®ntinued
existence of any endangered species or threatened spedidd.S.C.8 1536(a)(2).As part of
its formalconsultation, the FWsues what is called a “biologiagpinion” (or “BiOp”) which
sets forth whiher the service believes that the actiolhjeopardize the continued existence of
the species50 C.F.R. § 402.14(g)(4)f the FWSconcludes that the actionuslikely to
jeopardize the continued existencdlad speciesdut is nonetheless likely to result in some
“incidental take™ of the species, “the BiOp must set forth an InaidETake Statement, which
specifies the permissible ‘amount or extent’ of this impadherspecies.”"Oceana, Inc. v.
Pritzke, --- F. Supp. 3d---, No. 120041,2015 WL 5138389, at *2 (D.D.C. Aug. 31, 2015)
(quoting16 U.S.C. 8§ 1536(b)(4)(B)see alsd0 C.F.R. § 402.14(i)(1). The FWS’s BiOp must
also specifithe “reasonable and prudent measures” that the Director “considersangcgss
appropriate to minimize” the action’s impact. 50 C.F.R. § 402(13(). Finally, regulations
require that the FWS and the applicable agency reinitiate faonglltatio in four situations,
including if “the amount or extent ¢the] taking specified in the incidental take statement is

exceeded if “ new information reveals effects of the action that may affect listeclespor

11



critical habitat in a manner or to an ext@ot previously considergdr if “the identified action
is subsequently modified in a manner that causes an effect to ¢desliscies or critical habitat
that was not considered in the biological opiriiof0 C.F.R. § 402.16.

Consistent with the B the NPSnitiated consultationvith the FWS concerning the
2007 Management Plan’s impact the grizzly bear population. After considering the status of
the species and the various effects of the 2007 Management Plan, the kNS enbthat the
plan, ‘as proposed, is not likely to jeopardize the continued existence ofizhly pear.” FWS
1689. Although the FWS noted that “some adverse effects may occur” adt afrédse plan—
including an “elevated risk of huntiaglated conflicts occurring” ithe Park—the agency
determined that thecreased risk “would be minimal in the long term,” but “higimethe shor
term.” FWS1690. Given the exacerbated skherm risk of a huntingelated grizzly bear
mortality in the Park, the FWS anticipated that “1 grizzly bear (axyltvenile) over the 15
year implementation period of the Plan could be incidentally takenresult of the proposed
action.” FWS1691. The FWS reiterated that “this level of anticipated take is noylileetesult
in jeopardy © the species.ld. The BiOp also established one reasonable and prudent measure
it considered “necessary and appropriate to minimize impacts of maldake of grizzly
bears: it instructed the NP® “[m]inimize the likelihood of huntingelated hunan/grizzly bear
conflict . . . through education of hunters.” FW692.

The incidental take authorized by the BiOp was reaaindibvember 2012 In that
month, aman and his two sons, who were taking part in the elk reduction pragtamPark
had a surprise encounter with a grizzly bear. The bear charged at the men amat wasLgting
in the bear’s deathSeeNPS5863. Because the level of incidental take was reached, the NPS

requested toeinitiateformal consultation with the FWS regardifget2007 Management Plan’s

12



effects on the grizzly bearSeeFWS1564. The NPS asserted inmemoranduno the FWS

that conditions associated wite elk reduction prografnemain[ed] largely the same as they
were in 2007 except that, as anticipatethe2007 Managemenglan, grizzly bear distribution
and numbers in the south end of the park appear to have increased-1968/SThe NPS
asserted that it “believe[d] continued implementation of th@72@anagement Plan] is likely to
incur additionalosses of grizzly bears from hunignizzly bear conflicts, which will adversely
affect grizzly bears,” but that it also believed “the number of beagstatf will be small and will
not jeopardize the continued existence of the Yellowstone ecosysteny gaazlpopulation.”
FWS-1567.

In response, the FWS issued‘addendum?” to its 200BiOp that purported to “tier[] off
of [the FWS’s] original biological opinion” and provide a newidantal take statement for
grizzly bears “which reflects current conditions within the Park aafddge.” FWS1662. The
new incidental take statement was intended to “supersede” theys @67 statement and
would be “valid for the remaining 9 years under the 2007 biological opittioaLigh the year
2022.” Id. After briefly discussing the contemporary status of the grizzly bekaraddendum
concluded that, “given the current estimated patpn of grizzly bears” in the GYE, and
“overall sustainable annual mortality levels . . . , the Inemof bears affected by theaRIwill be
small and will not jeopardize the continued existence of the Yellowstoosystem grizzly bear
population.” FWS1663-64. Thus, the FWS anticipated that “up to 4 additional grizzly bears in
the Park and 2 grizzly bears in the Refuge” may bel@ntally taken directly or indirectly as a

result of the Plan during the remaining 9 years this biological apisigalid.” FWS1664.

13



C. Procedural History

Plaintiffs in these related cases challenge various aspects of the dhethe FWS'’s
actionsin managing the annual elk reduction progam in consultingegarding th007
Management Plan’s impact on the grizzly bear. Althasmhe of thelaims overlap-and the
plaintiffs’ briefing incorporates certain arguments by referentiee parties’ raise fferent
claims in each case.

In the first caseMayo v. JarvisPlaintiffs Timothy Mayo and Kent Nelson bring claims
againsthe NPS andhe FWSrelated tahe elkreduction program antthe FWS’s 2013
Addendum to its BiOp regarding the grizzly bear. Mayd and Mr. Nelson are both avid
wildlife photographersvho live near the Park and visit regularigeeMayo Compl. 115, 12
ECF No. 1. Mayo® brings four claimsinder the Administrative Procedure Act (“APAgihd
theESA First, he claims thahe NPSviolated the Grand Tetddational Park Enabling Adiy
failing to set forth an adequabasis for believing that the annual ediduction prograns
“necessary for the purpose of proper management and protectienedkthas required by 16
U.S.C. 8 67&)a. Id. 11 68-70. Second, he argues that the NPS similarly failed to make a
finding that the elkeduction programwill not impair the Park, and thugolated theOrganic
Act, which instructs the NPS to “conserve” natural parks’ wildlifg Sbch meanas will leave
them unimpaired for the enjoyment of future generatiohd.f[{ 71:72. Third, he laims that
the NPS violatedNEPA by failing to prepare an Environmental Assessmennueir&émental
Impact Statemergach year in connection with the eéluction programld. Y 73-74. And

finally, Mayo contends thahe 2013 Addendum to the FWS'’s BiOp violated Section 7 of the

® For ease of referencthe Court will refer tdhe plaintiffs in Case No. 1dv-1751
simply as “Mayo” throughout the opinion.

14



ESA. Id. 11 7580. Although the complainivas originally founded on the 2014 e#duction
program after the Governor of Wyomg and the NPS Regional Directoapproved the 2015
hunt, Mayo filed a supplemental complaint incorporating the 2015 I&edgenerally Mayo
Supp. Compl., ECF No. 32

In the second cas8jerra Club v. JewellPlaintiffs Sierra Clubthe Western Watersds
Project andthe Center for Biological Diversity bring distinct, but in some cases overlapping,
challenges. Sierra Club excludiyehallengeshe 2013 Addendum tthe FWS’s BiOp
concerning the grizzly bear, and asserts four causes of action under theiEs§/Sidfra Club
contends thatvhen FWS made its “no jeopardy” determination the agéaitsd to consider all
of the additional incidental takings of grizzly bear that the agaeleadyanticipated tdake
place in theGYE. Sierra ClubCompl.f139-46 ECF No. 1 Second, Sierra Club claims that
the agency’s use of an addendum did not suffice to reinitiate formalltaditn as required by
the ESA and its regulationsd. 147-52. Third, Sierra @b urges that the FWS failed to
consider additiondfreasonable and prudent measures” to minimize the impact of the anticipated
incidental take set forth in the addenduld. 1 53-57. Lastly, Sierra Club asserts that the NPS,
too, violated the ESA by relying on the FWS’s invalid addendum when dignbahe NPS’s
own duties to comply with the ESAd. 1158-62.

The Court granted the motions of the State of Wyoming and Safdr, @bernational, to
intervene as defendantSee MaydCF Nos. 6, 20Siara Club ECF Nos. 13; 22Mayo and
Sierra Club have each moved for summary judgment in their respeasesseeMayo ECF
No. 35; Sierra CIubECF No.26, and Defendants, Wyoming, and Safari Club have arassed

for summary judgmenseeMayo ECF No0s.39, 40, 43 Sierra CIubECF Nos28, 30, 33

10The Court will refer to Plaintiffs in Case No.-£80479 as “Sierra Club.”

15



lll. LEGAL STANDARD

A court may grant summary judgment when “the movant shows thatisheavegenuine
dispute as to any material fact and the movant is entitled to judgeeninatter of law.” Fed.
R. Civ. P. 56(% When assessing a motion for summary judgment in an APA caseyér,
“the district judge sits as an appellate tribunash. Bioscience, Inc. v. Thomps@69 F.3d
1077, 1083 (D.C. Cir. 2001). In such cases the complaint “actually presefarsunl
allegations, but rather only arguments about the legal coonltsibe drawn about the agency
action.” Marshall Cnty. Health Care Auth. v. Shala288 F.2d 1221, 1226 (D.C. Cir. 1993).
Therefore, “[t]he entire case on review is a question of law, and only aaquettaw.” 1d. The
Court’s review “is based on the agency record and limited to detegwriiather the agency
acted arbitrarily or capriciolls” Rempfer v. Sharfsteisb83 F.3d 860, 865 (D.C. Cir. 2009), or
in violation of another standard set out in section 10(e) of the A8&% U.S.C. § 706.Because
the ESA does not contain its own standard of review provision, judieigéw is likewise
governed by the APA’s arbitrary and capricious stand@abinet Mountains
Wilderness/Scotchman’s Peak Grizzly Bears v. Pete&mF.2d 678, 6886 (D.C. Cir. 1982).

The scope of a court’s “arbitrary and capricious” review “is narrow” and “& oot to
substitute its judgment for that of the agencWbtor Vehicle Mfrs. Ass’n v. State Farm Mut.
Ins. Co, 463 U.S. 29, 43 (1983). To satisfy the stangandagency “must examine the relevant
data and articulate a satisfactory explanation for tismcluding a ‘rational connection
between the facts found and the choice madel."(quotingBurlington Truck Lines v. United
States 371 U.S. 156, 168 (1962)An agency’s action is arbitrary and capricious if it “has relied
on factors which Congress has not intended it to consider, engiiglg fo consider an important

aspect of the problem, offered an explanation for its decisiomuhstcounter to the evidence
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before the agency, or is so implausible that it could not be ascribed terandifin view or the
product of agency expertiseld. And when undertaking that review, a court is to “give an
extreme degree of deference to the agency when it is evaluatingfecaata within its

technical expertise. Tmtys. for a Better Env't v.HA, 748 F.3d 333, 336 (D.C. Cir. 2014)
(quotingCity of Waukesha v. ERAR20 F.3d 228, 247 (D.C. Cir. 20033ge also Def of

Wildlife & Ctr. for Biological Diversity v. Jewelt- F.3d----, No. 145284,2016 WL 790900, at
*11 (D.C. Cir. Mar. 1, 2016)‘Because predicting the future status of wildlife is a difficult task,
the court has acknowledged deference is appropriate to the agencyaiewnadfi scientific data

within its technical expertisg.

IV. ANALYSIS

Plaintiffs collectively bring challengesinder four statutes: NEPA, the ESA, the Organic

Act, and the Grandeton National Parknabling Act The Courwill discusseach in turn.
A. The NEPA Claims
1. Statutory Background

NEPA was enacted in 1970 “to promote efforts which will prevent oniditedamage
to the environment and biospherel2 U.S.C. § 4321The Act “declares a broad national
commitment to protecting and promoting environmental qualRpbertson v. Methow Valley
Citizens Councjl490 U.S. 332, 348 (1989), and requires agencigtwsider fully the
environmental effects of their proposed actiod$)eodore Roosevelt Conservation P’ship v.
Salazar 616 F.3d 49, 503 (D.C. Cir. 2010) [hereinaftdiRCH.

To accomplish that goal, NEPA instructs all federal agencies to prapdsoicit public
comment oran Environmental Impact Statement (“EJ$3r every “major Federal acti@in

significantly affecting the quality of the human environment.” 43.0. § 4332(C) By statte,
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an EIS must addresg1) “the environmental impact of thagposed action,” (2) “any adverse
environmental effects which cannot be avoided should the proposaplarented,” (3)
“alternatives to the proposed action,” (4) “the relationship betusesh shortterm uses of
man’s environment and the maintenance emigtancement of loagerm productivity,” and (5)
“any irreversible and irretrievable commitments of resourdasiwwould be involved in the
proposed action should it be implementettd’ 8 4332(C)(i{v). In requiring agencies to
consider and prepare &hS discussing these factors, the Act has “twin aims”: it “places apon
agency the obligation to consider every significant aspect of theoamental impact of a
proposed action,” and it also “ensures that the agency will infoerpublic that it hashdeed
considered environmental concerns in its decisionmaking procBa#.”"Gas & Elec. Co. v.
Nat Res Def. Council, Inc.462 U.S. 87, 97 (1983).

The Council on Environmental Quality (“CEQ”) has promulgated regulatiaterpreting
NEPA and clarifyng which agency actions require the preparation of an E&e. generallyO
C.F.R. 8 150@t seq.Those regulations allow an agency to prepare a more limited
Environmental Assessment (“EA”) if it is not clear that the ag@naction will require the
production of a full EIS.See40 C.F.R. 8 1501.4(b). An EA is “a concise public document” that
“[b]riefly provide[s] sufficient evidence and analysis for determining whether to prepare an
environmental impact statementid. § 1508.9(a)(1). If, after producing an EA, an agency
determines that an EIS is not required, it may issue a “finding agndisation impact”
(“FONSI"), setting forth the reasons why the proposed aeiimot havea significanteffecton
the human environmentd. 88 1501.4(d), 1508.13.

NEPA impose®nly “procedural requirements” on federal agenciBgp’t of Transp. v.

Pub. Citizen 541 U.S. 752, 7567 (2004) The Act ismerely“meant to ensure” that an agency
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makes “a fully informed and wedlonsidered desion”; NEPA, of its own accord, doest
require an agency to arrive at the “best decision” from an environmendpsint. TRCP, 616
F.3d at 503 (internal quotation marks omitted) (quotihgyanke Nuclear Power Corp. v. Nat.
Res. Def. Council, Inc435 U.S. 519, 558 (1978)). While the procedures “are almost certain to
affect the agency’s substantive decision, it is now well settled tBB#ANself does not mandate
particular results, but simply prescribes the necessary prodeebgrtson490 US. at350. As
a result,'NEPA is ‘not a suitable vehicle’ for airing grievances aboutdiigstantive policies
adopted by an agency, &EPA was not intended to resolve fundamental policy disputes.™
Grunewald v. Jarvis776 F.3d 893, 903 (D.C. Cir. 2015) (quotkgund. e Econ. Trends v.
Lyng 817 F.2d882,886 (D.C. Cir. 1987)).If the adverse environmental effects of the
proposed action are adequately identified and evaluated, the agentygastrained by NEPA
from deciding that other valuesitwveigh the environmental costsRobertson490 U.S. at 350.
Thus NEPAonly requires that allfederal agencies take a “hard look’ at the
environmental consequences before taking a major act®alt! Gas & Elec.462 U.S. at 97
(citing Kleppev. Sierra Club427 U.S. 390, 410 n.21 (1976)). “The role of the courts is simply
to ensure that the agency has adequately considered and disclosed tmenemiabimpact of
its actions and that its decision is not arbitrary or capriciolds.at 9798;see also PulCitizen
541 U.S.at 763 ("An agency’s decision not to prepare an EIS can be set aside only upon a
showing that it was ‘arbitrary, capricious, an abuse of discretrastherwise not in accordance
with law.” (quoting 5 U.S.C. § 706(2)(A Courts mustherefore‘review an agency’s
compliance with NEPA'’s requirements deferentiallitizens Against Burlington, Inc. v.
Busey 938 F.2d 190, 196 (D.C. Cir. 1991). An agency “need only follow a ‘rule cdmeas

preparing an EIS” andthendetermining Whichalternative the agency must discuss, and the
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extentto which it must discuss theinld. at 195 (internal quotation mark omitted) (emphasis in
original) (quotingAlaska v. Andrus580 F.2d 465, 475 (D.C. Cir. 1978)The agency “bearthe
responsibility for defining at the outset the objectives of ancéinda court will “uphold an
agencys definition of objectives so long as the objectives that the agenogeh are
reasonable, anavill] uphold its discussion of alternativesieng as the alternatives are
reasonable and the agency discusses them in reasonable detail.195-96.
2. NEPA Coverage of theElk Reduction Program

Mayo claims thathe NPS has failed to comply with NEPBecause the agency prepares
neither an EA nor an EIS before authorizing theretluction progrann the Park each yedt.
MayoPls.” Mem. SuppMot. Summ. Jat 22-23(“MayoPlIs.” Mem. Supp.”) ECF No. 35see
alsoMayo Compl. 73;Mayo Supp. Compl. §.8Mayo argues that the NPS undertakemajor
federal action when it makes “a new discretionary decision every year cmgcethether, and
on what specific terms, to authorize the elk hunt in a national paaloPIs.” Mem. Supp. at
22.

Defendants doat dispute thathe NPSdoes not prepare &A or EISeach year when
authorizing the annual elk reduction programd theydo not appear to contest that the annual

elk huntsgenerallyfall within NEPA’s definition of a major federal actidf. Insteadthey claim

11 Mayo also points out that the NPS has not invoked a categoricas@xckexempting
the elk reduction program from NEPA review, but the agency does notttiat the elk
reduction program is categorically excluded. The CEQ regulatiomsedetategoral
exclusion as “@ategory of actions which do not individually or cumulatively haveaifscant
effect on the human environment and which have been found to have no sacieffe
procedures adopted by a Federal agency in implementation of thes¢imagula. and for
which, therefore, neither an environmental assessment nor anmeneimtal impact statement is
required” 40 C.F.R. § 1508.4.

12\Wyoming, as intervenor, does argue th&NPS’s annual authorization of the elk hunt
is not amajor fedeal action but “simply one step in the agency’s ongoing management elkthe
and bison herds pursuant to the 2007 Plan,” the latter of wisiehmajor federal action.Mayo
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that they fulfilled theiNEPA obligations when they analyzed the environmental consequences
of the 2007 Management Plan. Defendants atigatevhenthe agencyet overall goals fathe
management of the Jackson elk herd and analyzezhtlugpated environmental consequences
of each proposed alternative, it also t@dkard look” at the particular environmental
consequences abntinuing the elk reduction programthe Park as one management tdt¢e
Mayo Defs.” Mem. Supp. Crosdlot. Summ. J. & Opp’n to Pls.” Motat 15-18(“MayoDefs.’
Mem. Supp.”), ECF No. 39

On the facts of this case, the Court agrees thgeiNPS’s understanding of the agency’s
NEPA obligation. To understand why requires some background about the 2007 Management
Plan and the alternative it adopteddPS’s preferred alternative, Alternative 4 (and the one
eventually adopted), called for adaptive management oftbetsison and elk herd populations
and their habitat, through which “a dynamic framework for deangdhe need for supplemental
feeding on the refuge” would be developed “based on existing conditiends, new research
findings, and other changing circumstances.” NP30. Under that approach, “the elk herd
reduction program in the park” would “be used to assist the state in imguinyd sizes, sex and
age ratios, and summer distributionsd. More specifically, Alternative 4 proposed to reduce

the number of elk wintering on the Refugeafgproximatelyb,000 elk reduce the number of elk

Wyo. Mem. Supp.at 23 (emphasis in originalOne might read Wyoming’s argurnteas

implying that, in the absence of an overarching plan like the 2007 ManagPtaa, the annual

elk hunt by itself would not be considered a major federal actiomike Wyoming, Defendants

do not seem to claim thatven in the absence of the 2007 Bison and Elk Management Plan, the
annual elk hunt would not constitute a major federal actlastead, Defendants’ argument is
narrowerthey seem to argue thiéia proposed action has bemadepart of a NEPA analysis

that focuses on an entire programew EIS is not required for “each future component action.”
MayoDefs.” Mem. Supp. CrosMot. Summ. J. & Opp’n to Pls.” Moat 15-16, ECF No. 39
(“*MayoDefs.” Mem. Supp.”quotingEnvtl. Def. Fund, Inc. v. Andru619 F.2d 1368, 1377

(10th Cir. 1980))
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summerirgy in thePark to 1,600 elkand to manage theverall Jackson elkerd at theNGFD's
11,000populationobjective. SeeNPS1924;NPS2011 NPS221Q The NPS also proposed to
establish a elk bull-to-cow ratio that is “more reflective of ndrunted populations,” and
initially recommended a 3&®-100 ratio based omé summer elk herd. NPZ®12. To reach
these goals, the 2007 Management Plan propesiad huntingon boththe Refuge and in the
Park, in addition to reestablishing the elk’s natural winter habi&S 2003 (describing
objectives and strategies for improving elk grazing habié®)52240 (explaining that “a
decrease to the 5,000 Refuge population target wamufgradudl and “accomplished through a
shortterm increase in harvest in the park and on the southern part of the reftlgppugh “[t]he
reduction in herd size&'ould come primarily from the park segment”).

The EIS canvassed the environmental consemastinat would resulbothfrom
achievingthe selectegoalsand implementing the management actions the agencies amticipat
using tomeet them. For example, tB¢S anticipated that the elk herd’s dibution would
increase as the elk came to rely moeavily on standing forage and native winter range,-NPS
2241, and that the elk’s competitivenessd aggressiveness would be reduced as supplemental
feeding and elk numbeos the range decreased, NP&13. In addition, the EIS predicted that
“[c]hangesin hunting practices” would cause “shaldration adverse effects,” particularly on the
southern portion afhe Refuge, where harvesting elk “in these traditionally safe areas” would
“increase agitation and nervousness, energetic expenditures, andymssibasing nutrition
because of reductions in foraging.” NR243 Overall, the EIS oted thatAlternative4 would
“continue to enhance health and sustainability of the Jackson elinhéellong term,” although

to a lesser extent than some of theralhtives. NP2249.
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More to thepoint, it is clear that the El®ok the requisite “hard look” at the potential
environmental effects that might result from continuing etk reduction program in the Park as
a method of managing the herd. To begin wtitle 2007 Management Plan itself explained that
it intendedthe EIS's “level of analysis” to bésufficient to allow several management actions to
be carried out without having to complete additional analyses (evyoremental assessments)
prior to imdementation.”Id. Those additional management actions were forecasted to include
changedgo “the number of elk and bison inhabiting the National Elk Refuge, GratahT
National Park, and John D. Rockefeller, Jr. Memorial Patkangedo the“elk herdreduction
programin the park, including changes to hunt areaadchangedo “elk hunting on the refuge,
including changes to hunt aréa?NPS1974-76.

Beyond this assertioof the EIS’s scopea thorough review of the EIS reveals that
throughoutits discussion of Alternative,zand where relevanthe NPS specifically considered
the environmental effects of utilizing elk hunting in the Park as ag@nent strategyFor
example, the NPS discussed whether elk hunting would have an adveasé am the natural
scenery and other wildlife enjoyment in the park. As the EIS notegdntinued elk herd
reduction in parts of Grand Teton National Park would detract fnematuralness of the
scenery for some visitors during the fall and early winter."SI2R60;see alsdiNPS 2415
(explaining that “[h]Junting in the park would continue to adversadigct the experiences of
some visitors during the fall and early winter” and that “[ifditi the number of elk harvested in
the park would be higher than nowtlin the long term fewer elk would be taken”). But the EIS
neverthelessoncluded that “[m]oderate to large numbers of elk and bison on tigerahd in

the park would continue to be important elements of the scenery of Jatkledn NPS2160.
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Overal, the agency believed thatternative 4 “would not result in the impairment of visual
resources in the park.d.

TheNPS also explained hotke elk reduction programight affect visitors’
opportunities to observe eik the Park The ElSanticipatel that a reduction of the Park
segment of the elk herd from approximately 2,676 elk to 1,600 elk, as Alerdatalled for,
“could result in fewer viewing opportunities for a minority of parkitars, potentially reducing
the quality of the outdoor egpience for some people.” N2315. Whilethe NPS noted that
possibility, it concluded that any adverse effects “would be relgtméior because most
visitors from May through October do not see ellgtibecausén most years “a moderate to
large numbr of elk (but fewer than under baseline conditions and Alternatim@dld continue
to be observable during spring and fall migrations, so viewing opporgumight not change
substantially.” Id. And NPS also explained that it did not believe Pasikmis would face fewer
opportunities to observée elk’s unique mating patterns. The NPS predithat, “although elk
numbers would be lower than Alternative 1, Holcow ratios could be higher, which means that
opportunities for seeing and hearing bugling elk during the fall rut wouldewine
proportionally.” Id.

The effects of hunting on the sjmeistainabilityand healtiof the elk herd was also
considered.Hunting wouldlead to “[m]oderate to major reductions in the number of elk,”
decreamg herd densities, with an objective to lower the numbénePark herdsegment that
wintersin the Refuge to approximately 1,6@0k. NPS2242. This decrease, in turn, would
reducethe aggregate number of elintering there and “produa@ more susiaable situation,
with fewer elk being more able to survive on standing forage withgolesmental feed.” NRS

2248. This would also keep the elk mortality level from rising mioae & negligible amount.
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Id. In addition, elk hunting targetingmalecows (rather than bullsjvould help to “readjust” the
bull to cow ratio, which the NPS described as lower thanmore natural elk populatidhat
wasneither fed nor hunted. NPZ2471

The EIS alsaliscussedhe possibility of hunting accidents. The NPS noted that
“[h]unting accidents in both the park and the refuge have been reldtavwebver the last two
decades,” and that only fquronfatal hunting accidents involving firearms had been reported in
Wyoming in 2003. NP£401. Thusthe EISconcluded that the eventual reduction in the
number of elk harvested under Alternative 4 would “lower the poteantidunting accidents.”
NPS2401.

Finally, the EIS considered the adverse effect2@0®¥ Managenm Plan, generally, and
the elk reduction progranspecifically, would have on endangered and threatened species,
including the grizzly bear. The EIS explained that, as winter feedatga@bup to 2,000 more
elk could end up feeding off of “native wintenge,” leading to a higher rate of elk mortality
from which grizzly bears “could benefit if more wintelled elk and bison died in areas
accessible to bears after they emerged from hibernation in the sprin§230B. In a similar
manner, the EIS @lained that “[i]f, or when, no supplemental feeding was provided, the
vulnerability and mortality of elk and bison on the refuge coelthigher, and wolves, grizzly
bears, and bald eagles could benefit compared to baseline conditiohléeandtive 1.” Id. The

EIS did acknowledge the potentredgativeeffects on grizzly bearsut ultimatelyconsidered

13The EIS also considered possible effects that would follom fmpanding elk hunting
in the National Elk Refuge. For example, the EIS explained thdtdiicjes in hunting practices
would also cause sheduration adverse effects, with the extent aielest on disturbance levels.
Harvesting elk on the southern part of the refuge early in the seasdohdisturb elk in these
traditionally safe areas, increasing agitation and nervousnesgegnexpenditures, and
possibly decreasing nutrition becawseeductions in foraging NPS-2243
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those effectso belimited. The EIS noted that hunters “walking and horseback riding through
the hunt zones and rifles being fired . . . on the eastern side ofrkheopdd disturb wolves,
grizzly bears, and bald eagles in the immediate area of each hunting party fargesbdrof
time,” but considered thosepacts “negligible.” NP&305 The EIS further explained that the
grizzly bear’s popution expansion “southward” and the continuation of the “elk reduction
program in the park” could increase “the risk of conflicts between hunteigraadtes.” Id.

But the EIS posited that ihe Park, specifically'the potential risk of deputized ellunters

killing grizzly bears would be less compared to baseline conditicetsiuse, over the course of
the plan’s implementation “there would be fewer elk in the parklamelk reduction program
would likely be changed as a result.” NP309. In addion, the EIS pointed out that, as of
2007, “no grizzly bears are known to have been killed . . . during thedelktren program in
Grand Teton National Park,” and therefore concluded that “grizzly bears \ikely not be
affected or [would be] affeetl to a minor degree.” NPZ305.

These provide only some examples of the specific considerations tha\e $ghe
continued use dhe elk reduction program the Park.And, to be sure, each of these particular
discussions was relatively modest itat®n to the overall plar-which spanned more than 600
pages and considered all aspects of the Elk and Bison Management progissisaceral
federal lands. But they demonstrate that the agency suffic@nisideredand took a “hard
look” atthe possite environmerdl impact of continuing to allowlk hunting inthe Park. See
Balt. Gas & Elec.462 U.S. at 998 (explaining that a court’s role “is simply to ensure that the
agency has adequately considered and disclosed the environmentalahiisaaitions and that

its decision isiot arbitrary or capricious”).
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Mayo contends, however, that th@07 Management Plan constitutes a broad,
programmatic EIS which cannot “obviate the need for NEPA compliance on thel site
specific decisions."MayoPIs. Mem.Opp’nto Defs.” & Intervenors’ Mots. Summ. & Reply
at 10(*MayoPls.” Opp’n & Reply”) ECF No. 45 Courts have “long recognized” a distinction
between what are called “programmatic and sjgecific environmental analysesCtr. for Food
Safety. Salazar898 F. Supp. 2d 130, 14D.0.C.2012) On the theory thata'systematic
program is likely to generate disparate yet related impacts,” a programntticHécts the
broad environmental consequences attengiaoh a wideranging federal prgrani and “looks
ahead and assimilatdsroad issuégelevant to one program designNat'l Wildlife Fed'n v.
Appalachian Red’Commn, 677 F.2d 883, 888 (D.C. Cir. 1981). A s#gecific EIS, by
contrast, “addresses more particularized considerations arising oncetak gnogram reaches
the‘second tief,or implementation stage of its developméntd. Typically, a “sitespecific”
EIS will “be necessary to supplement the environmental analfyaipimgrammatic impact
statement.”Nat. Res. DefCouncil, Inc. v. Adm’rEnergy Research & Dev. Admid51 F.

Supp. 1245, 1258 (D.D.C. 1978&ffd in relevant par606 F.2d 1261 (D.C. Cir. 1979) (footnote
omitted). CEQ'’s regulations accommodate the relationship betweerapnogtic and regional
or ste-specifig analyses through a process called “tierin§€e40 C.F.R. § 1508.28. Tiering
refers to the consideration of “general matters in broader envirdahn@pact statements (such
as national program or policy statements),” which are theofporafed by reference” in
“subsequent narrower statements or environmental analyses (segioasl| or basinwide
program statements or ultimately s#tgecific statements).Td.; see also Nevada v. Dep’t of

Energy 457 F.3d 78, 91 (D.C. Cir. 2006) (describing tiering).
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There is no doubt that the 2007 Management Plan’s EIS is, irmgaxdgrammatic
document.It analyzes a range of management activities affecting both e &l elk herds in
multiple federal management areas. And the [albals itelf as such.SeeNPS 1974 (The
bison and elk management planning document, when finalized, will prpredgammatic
coverage in accordance with [NEPA].”). At the same time, however, not evgnapnmatic
NEPA analysis will require a subsequent,-specific analysis for all actions covered in the
programmatic analysisThis district court has indicates much, explaining that a subsequent,
site-specific EIS fs not necessary if ldhe environmental analysis required by section 102(2)(C)
of NEPA is contained in the programmatic statemeAidhir, Energy Research & Dev. Admin
451 F. Suppat 1259. Several other courts have held the s&®ee, e.g.Salmon River
Concerned Citizens v. Roberts@2 F.3d 1346, 1356 (9th Cir. 1994A(Eomprehensive
programmatic impact statement generally obviates the need for a subhseegspecific or
projectspecific impact statement, unless new and significant enviraairerpacts arise that
were not previously considered.” (emphasis add&dhixed States v. 162.20 Acres of Land,
More or Less, Situated in Clay Cnty., State of Mi&33 F.2d 377, 381 (5th Cir. 1984 A(Site-
specific impact statement is not necessary, however, if the progranmmaeict statement
contains all the analysis required by section 102(2)(C) of NGPBnvtl. Def. Fund, Inc. v.
Andrus 619 F.2d 1368, 1377 (10th Cir. 19§6xplaining that if an EIS prepared for a whole
program contains a reasonable, good faith discussion of each ofediNEPA requirements
applicable to future actions contemplated in order to implement dlgegmn,[then] no separate
or supplemental EIS will be required for each future componeniactibess a significant
change occurs in thaterval”); Ventling v. Berglangd479 F. Supp. 174, 180 (D.S.D. 1979)

(“[W] here the programmatic EIS is sufficiently detailed, and there is no €lmogcumstances
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or departure from the policy in the programmatic EIS, no useful pukposkl be served by
requiring a sitespecific EIS.).

The D.C. Circuit has similarlgyuggestedhat an agency may choose to couple
programmatic analysigith a sitespecific analysis See Scientists’ Indior Puh Info., Inc. v.
Atomic Energy Comim, 481 F.2d 1079, 1092 (D.C. Cir. 1973) (holding that the agency must
prepare &EPA analysis for a comprehensive federal research prograheftigquid Metal Fast
Breeder Reacterseparate and apart from the analysis prep@remajor test facilities-but
explaining thattiwas “of little moment whether that analysis is issued as a separate NEP
statement or . . . included with a NEPA statement on a particulétyfacisee also NatRes
Def. Council, Inc. v. U.S. Nuclear Regulatory Comn6A6 F.2d 1261, 1271 (D.C. Cir. 1979)
(citing Scientists’ Institut@nd explaining thaheagency “in its discretion, could have chosen to
explore alternatives to the particular [waste] tanks” at issue in that casghter a
‘programmatic’ or ‘sitespecific’ format”). Such[qgJuestions of format . . . properly reside
within the discretion of the issuing agencystientists’ Inst.481 F.2d at 1092f. Grunewald
776 F.3d at 9045 (emphasizing an agency’s discretion and concluding that the NP&t @didt
arbitrarily and capriciously when it declined to consider thetiEx@ant Management Plan and
the Deer Management Plan for Rock Creek Park in the District of Caumhisingle,
programmatic document).

Thus, the Court does not read NEPA to faeelan agency, in its discretion, from
simultaneously analyzing both the broad environmental conseesieha federal program and
certain narrower features of the program. If an agency does so, “[a] sifghealyicoveboth
programmatic impacts and imgta of particular projects contained within the broader program.”

Vt. Pub Interest Research Grp. v. U.S. Fish & Wildlife Se2d.7 F. Supp. 2d 495, 528 (D. Vi.
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2002) (emphasis added) (citifgientists’ Inst.481 F.2d at 1092gccord Salmon River
Conceerned Citizens32 F.3d at 1356/entling 479 F. Suppat 180. Accordingly, the Court is
similarly notpersuaded that every EV8Il necessarily falsquarely into the “programmatior
“site-specific” category, or that an EIS may only serve a single purpose, rentdexicategories
mutually exclusive”* The terms “programmatic” and “sispecific” are certainly useful
guideposts for determining whether the environmental impact afteylar federal action has
been adequately considered in a particEl&. But the relevant task for the Coakwvays
remairs simply determiningvhether the relevant NEPA documeafforded the agenaye
opportunity to take the requisite “hard look” at the environaerdinsequences of the particular
challenged actionBalt. Gas & Elec, 462 U.S. at 97

Here,as already explained abotbe 2007 Management Plan’s Ed@nsidered a
multitude of environmental effects that would flow from the car@thuse of hunting in the
Park. Indeed, despite embracing the overall description of a programo@iimehnt, the EIS
itself, states that:this planning document / environmental impact statement prowides than
programmatic coveragtr elk andbison management.” NP&L43(emphasis added)it
envisioned providing sufficient analysis to permit changes to theh&zd reduction program

the park, including changes to hunt aréasd to “elk hunting on the refuge, including changes

14 For this reason, Mayo’s repeated invocation of the CEQ’s tieringatégulis
unavailing. To be sure, tht regulation speaks generally of tiering beapgpropriatewhen an
agency sequences “[ffrom a progrgman, o policy environmental impact statement to a
program, plan, or policy statement or analysis of lesser scapeaaitespecific statement or
analysis.” 40 C.F.R.8 1508.28(a).As a result, an agency may find it prudent, or necessary, in
many circumstaces to tier a sitgpecific analysis to a national or regional plan. Contrary to
Mayo’s claim, however, the regulation does not indicate that a sepaestpestificanalysis
must invariably be createdAccordVentling 479 F. Supp. at 179 (explainititat “[a]ithough a
programmatic EIS may often be inadequate relative to an individual aitteye is no reason to
require a sitespecific statement that would merelyplicate the programmatic EIS”).
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to hunt areas.” NR3%974—76.0n this basis, theut-of-circuit caseon whichMayo most
heavily reliesFund for Animals v. Mainella&283 F. Supp. 2d 418 (D. Mass. 2003) is easily
distinguishable.There, a federal district court in Massachusetts considered the Np8saip
of waterfowl, upland game, and @santhuntingin the Cape Cod National Seashore, a
component of the National Park SysteBeeMainella, 283 F. Supp. 2d at 423, 4Z6. The
NPShadproduced a General Management Plan for the National Seashore iwh898,
discussed the hunting and pbkaat stocking programsSee idat 425-26. But the EIS prepared
as part of that management plan had “specifically adumbrated thatibms of its intended
scope,” and expressly provided that “[ijn the futumeplementation of specific actions included
in the approved final general management plan would require the preparation of more detailed
environmental assessmeénighich “would be tiered to this programmatic impact statemeld.”
at 424(emphasis imoriginal) (quoting EIS). Theourt therefore aacluded that the 1998 EIS
“did not, and was not intended to, take a hardsecific, detailed look at hunting” and,
therefore, “[ijn the words of the General Management Plan,” a moreetksstessment was
“needed before the Seashore’s NEPA obligatamessatisfied with respect to huntingd. at
432, 434. The 2007 Management Plan here, by contrast, containstheakacbpposite
representation-it assertshatthe EIS does contaimletail “sufficient to allow several
management actions to be eadroutwithout having to completdditional analyses (e.g.,
environmental assessments) priomplementatio’ NPS-2143(emphasis added)And its
analysis accordingly considered the environmental impacts of timeietk in the Park.
Moreover, the cort in Mainellaalso noted that the 1998 EIS “did not examine the direct
and indirect effects of hunting, for example, by examining tfezedf hunting on the population

of the various different species hunted in the Seashore, the imghetmesencef hunters in
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different areas within the Seashore, or public safety concerns assodthtednting weapons
being used in the Seashore.” 283 F. Supp. 2d at383But here, as explained above, @07
Management Plan’s El§pecifically discussed these types of concerns when it analyzed, among
other things, the elk reduction program’s impact on elk populations amibdiion, the potential
for public safety hazards, and the effects on threatened sp&eese.g.NPS2241-43; NPS
2401; NPS2304-09.

Instead, the closest analogoehe EISssued in this cass anout-of-circuit district
court case which Defendants point to Mayo fails to distinguish (or even discusdpogether
SeeMayoDefs.” Mem. Supp. at 18, 21n VermontPublic Interest Research Group v. U.S. Fish
& Wildlife Service a federal district court in Vermont considered an EIS developed ta@zaraly
program to control the sea lamprey, a parasitidikelfish, in Lake Champlain and twenty
seven of & streams or tributaries. 247 F. Supp. 2d 495:®02D. Vt. 2002). The plan called
for a “tributaryspecific approach” that would employ two different methods to cbititeo
lamprey: lampricides (a type of pesticide) and physical barrier$raps that would inhibit adult
lamprey migration from tributaries to Lake Champlalid. at 503-04. The EIS screened each
stream for “sitespecific information” in order to determine which methods of @dntould be
most suitable.ld. at 504. In response toNEPA challenge claiming that sispecific analyses
were necessary because the EIS failed to sufficiently evaluate thenemeiral impacts upon
each particular stream, the court acknowledgedttieaE| Sprovided a “comprehensive analysis
of the environrantal effects of controlling sea lamprey in Lake Champlain’s aiieg”and was
therefore “programmatic.’ld. at 528. But the court went onmotethat the EIS &lso provides
individual analysis for each tributary” that adequately examine@dtental environmental

impacts for eachld. (emphasis addedNoting that‘[sJubsequent individual actions falling
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under the auspices of the program require additional assessmhentherdocalized
environmental effects have not been fully evaluated iptbgrammatic statemehtthe court
rejected the NEPA challengéd. (emphasis added).

While Mayo casts each annual decision whether to hold an Elk hunt, acohdemitant
determinations regarding the number of hunting licenses to isshe areas in the Park to open
to the hunt, as sitepecific decisions, th€ourt (like the NPS(lisagrees.Although these
decisions are made annually, they are made on only one site: the Pa&d, ldh respect to
elk hunting, he 2007 Management Plan encompassagstwo “sites”: the Grand Teton National
Park, and the National EIk Refug8ee Maydefs.’ Reply at 6, ECF No. 49. In many instances,
the EIS specifically distinguishes among the siesand describes the unique environmental
effects theNPS anticipates hunting will cause in each locatiBee, e.g.NPS2414-15
(considering the wildlife viewing impacts caused by hunting on thegR and Park,
respectively)NPS2158-60 (same). Thus, tH007 Management Plan, despite its programmatic
label, also adequately considered the environmental efiébtmnting specific to the Park.
Accord Vt. Publnterest Research Grp247 F. Supp. at 528. Andyrsequently, the other cases
Mayo cites holding that subsequent,-sipecific NEPA analyses were required are also
distinguishable on their fact$n each of those cases, a court was confronted withtadader
programmatic management plan of nationwide scope, and each courtlednitiat the plan at
issuehadnot considezdthe relevansite-specific environmental effectsSee, e.gPit River
Tribe v. U.S. Forest Servi69 F.3d 768,83-84 (9th Cir. 2006)holding thatprogrammatic EIS
considering how to implement the Geothermal StearmAtonwide and subsequent, more
geographicallyfocusel EAs which specified that additional EAs would be conducted, bo&dfail

to analyze environmental consequences of gas lease extgnsions
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Mayo alsopoints toseveragapsin “whether, where, and how to conduct a hunt in any
particular year'in an effort toshow thathe NPS must conduct a sigpecific analysis each year
before it approves the Park elk huiMayoPls.” Opp’n & Replyat 12 (emphases omittedYet,
these gaps are byproducts of the adaptive management process that NPS-selgpiedf
management that this Circuit has blessed as generally compatiblewvatency’'s NEPA
obligations. The D.C. Circuit has held that selecting an “adaptivageament plan” does not
violate NEPA'’s charge “to take a hard loatkenvironmental impacts before actions are taken.”
TRCP 616 F.3d at 517. The Circuit has explained that “[t]he proceduraleegents of NEPA
do not force agencies to make detailed, unchangeable mitigation gidmsgterm
development projects”; instead, permitting “adaptablégation measures is a responsible
decision in light of the inherent uncertainty of environmentabictp’®® Id.; see also Powder
River Basin Res. Council v. Bureau of Land MgB8it.F. Supp. 3d 59, 883 (D.D.C. 2014).

Here,the NPS makes a limited numbef decisions each year about which areas of the
Park to keep open to the hunt and how nmelkyor what sex to harvest. These decisions are

made in order to target certain elk herd segments or in an attempdboraffroduction rates.

15 Mayo claims thaTRCPfavors his argument because the Circuit upheld the use of
adaptive management only after noting that the exact mitigation resasune used would be
“determined on a sitepecific basis.” 616 F.3d at 516. This case differs in two important
respects that make this limitation, even if important, irreleliare. First, as already explained,
the 2007 Management Plan does contain aspigific analysis for elk hunting in the Park.
Second, the NPS is using adaptive management in the Park nairtthemitigationtechniques
it will employ to limit the adverse environmental effects of its acticanyone location.
Instead, the agen@ction itself, (the environmental consequences of which the EIS analyses) is
being implemented through adaptive management. But so long asatb@fihat action and its
anticipated course are described in sufficient detail to forecast thgpatgd environmental
effects, an agency should be able to comply with NEPA despite someaimtgeabout the exact
contours of the agency actioBee Sentists’ Inst, 481 F.2d at 109¢ It must be remembered
that the basic thrust of an ageigsesponsibilitfyJunder NEPA is to predict the environmental
effects of proposed action before the action is taken and those effectsytulin. Reasonable
foreasting and speculation is thus implicit in NEPA

34



See, e.gNPS6851. But having intensively detailed the anticipated environmental
consequences of hunting in the Park, the Court fails to see howntlmesealterations

undermine the NPS’s NEPA analysis. An EIS need only be “reasonabpjete,” and it need
only include “sufficient detail to ensure that environmental consequences éavdadirly
evaluated.”Parks Conserv. Ass’n v. Jeweédb5 F. Supp. 2d 67, 75 (D.D.C. 2018)oreover,

the gaps here are quite modest, and the elk reduction progranParkheas ben confined to
particular areasSeeNPS2091 (map of existing elk hunting areas in the Park, the Refuge, and
surrounding areas)if “an EIS prepared for a whole program contains a reasonable, good faith
discussion of each of the five NEPA requirements applicable teefattiions contemplated in
order to implement the prografthen] no separate or supplemental EIS will be required for each
future component action, unless a significaminge occurs in the intervalEnvtl. Def. Fund,

Inc., 619 F.2cat 1377 Mayo does not identify anything in these annual alteratlwatswvould
meaningfully change the environmental consequences expected foofiohem?® Cf. Minn

Pub. Interest Research Grp. v. Bu#©98 F.2d 1314, 1323 n.29 (8th Cir. 1974) ljanc)

(suggesting that, on remand, the Forest Service’s impact statemeatrang timber cutting ia
wilderness arewould not require “a separate impact statement’individual EIS” for “each
administrative action taken pursuant to that polioyTor “each timber saleif “the

environmental effects of timber cutting ansidered in the overall EIS, . absent a material

change in circumstances or a departure from the policy covered in tiadl BVSF).

16 Mayo also asserts that the particular “factual justificationHer'mecessity’ of elk
hunting in any particular year within the meyjear plan” is not discussed by the 2007
Management Plan EISMlayoPIs.” Opp’'n & Reply at 12. The Court fails to see how the
particular justification asserted for the hunt in any one year wdteidtheenvironmental
consequenceowing from that hunt.
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Finally, Mayo contends that the 2007 Maeagent Plan cannot satisfy the agency’s
NEPA obligations becaugde increase in elk being fed on the Refuge demonstrates that the Plan
is not being implemented according to its plain ter®ee Maydls." Mem. Supp. at 34As
even Mayo’s reply indicatebpwever this arguments duplicativeof his supplemental NEPA
claim,MayoPIs.” Opp’n & Reply at 1719, and the Court will address it as such.

In sum, the Court finds that the EIS prepared as part of the 2007 Manaddaren
sufficiently considered thengironmental impastof cortinuing theelk reduction progranm the
Park without necessitating the preparation of a new EA or EIS eactvlyeara particular hunt
is approved Thus, Mayo’s broad NEPA argument fails.

3. Supplementation

In the alternativeMayo argueghat even if the 2007 Management Plan sufficed for
NEPA purposegheNPS is now precluded from relying on that plan bec#usenot keing
implemented as envisioned loecause significant new informatierists which requirethe NPS
to preparea supplemental EIS.

As the Supreme Court has recognized, the preparation of a supplen&ntaltBough
not expressly addressed in NEPA” is “at tsnecessary to satisfy the Act’s ‘action forcing’

purpose.”Marsh v. Or. NatRes. Councjl490 U.S. 360, 3A¥Y1 (1989). The CEQ regulations

7 This conclusion also obviates the need to consider Safari Club'saditer statutory
arguments.See May@&afari Club’sMem. Supp. CrosMot. Summ. J. 80pp’'nPIs.” Mot. at 8-
14 (“Mayo Safari Club’'s Mem. Supp.”), ECF No. 43n any event, the agency hast embraced
those argumenias grounds for declining to prepare an annuaj &h8 thereforéheyshould not
be considered by this Court in an APA caSee, e.gU.S. Postal Serv. v. NLRB69 F.2d
1064, 1069 (D.C. Cir. 1992) (rejecting intervenoesideavor to achieve disposition of this case
on a rationale not set forth by the agency itself” (brackets, intquaaétion marks, and citations
omitted));NRDC v. Herrington768 F.2d 1355, 1397 n.40 (D.C. Cir 1985) (noting that because
the court “may sstain the agency’s decision only on the rationale it offeredgutd not
“uphold the agency’s result by adopting the new definition intemgepipose”).
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have codified this requirement, and impose a duty on agencies to paepgplemental EIS if
“[t]he agency makes substantial changes in the proposed actiareiratevant to
environmental concerns” or if there “are significant new circumstancesoomiation relevant to
environmental concerns and bearing on the proposed action or its irhptS.F.R. 8
1502.9(c). An agency “need not supplement an EIS every time newatfon comes to light
after the EIS is finalized,” howeveMarsh 490 U.Sat373. Only changes “that cause effects
which are significantly different from those already studied recgupplementary
consideration.® Davis v. Latschar202 F.3d 359369 (D.C. Cir. 2000) (internal quotatiorank
omitted) (quotingCorridor H Alts,, Inc. v. Slater982F. Supp. 24, 30 (D.D.C. 1997)Like the
decision of whether an EIS is warranted in the first instance, an agelecysson whether to
supplement an EIS is reviewed under the arbitrary andotaysistandardMarsh, 490 U.S. at
3757. A reviewing court must review the record and satisfy itself thatdtfency has made a
reasoned decision based on its evaluation of the significamckack of significance-of the
new information.” Id. at 378. Determining “whéherinformation is either new or significant
‘requires a high level of technical expertisegiid courtsthereforewill “defer to the informed
decision of the [agency].”Blue Ridge Envtl. Def. League v. Nuclear Regulatory Comni'é
F.3d 183, 197 (D.C. Cir. 2013) (quotiiMarsh 490 U.S. at 377).

As an initial stumbling block, Defendants argue that Mayo hasifedf any

supplemental NEPA challenge, focusing on Mayo’s single citatiet® C.F.R. § 1502.9(c),

8 n Davis the D.C. Circuit affirmed the district court’s judgment “for thasons stated
in the [district court’s] 1998 opinion,” noting that the Circuit would ptihe district court’s
opinion “as our own and reprint [it] as an appendix” to the Circuwa opinion. 303 F.3d at
360;see also idat 361-371 (reproducing the entirety of the disticourt’s decision). This Court
therefore cites to the D.C. Circuit version of the district courtiopiand treats it as binding
precedent.
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which was accompanied layparenthetical describing an agency’s duty to supplensedEPA
analysis. Defendants accurately point out that “[a] fleeting statamém parenthetical of a
citation is no more sufficient to raise a claim than a cursoramem a footnote, whicfthe
circuit] ha[s] consistently rejected.Mayo Defs.” Mem. Supp. at 27 (quotidgm. Wildlands v.
Kempthorne530 F.3d 991, 1001 (D.C. Cir. 2008))utBheir contention overlooks the two
paragraphs of argument that directly preceded that citation. There, plgibcally argued that
the 2007 Management Plan “is not even being carried out accordinglaitserms” and is
“not being implemented so as to meet its central management odgjectiight of the
significantincreasein the number of elk wintering on the National Elk RefulyéayoPIs.’
Mem. Supp. at 334. In addition, Mayo'’s brief had previously laid out a number of
circumstances that, he claimed, “cry out for some agency considerationldicdp/olvement.”
Id. at 25-30. While these argumerasenot necessarily the focus of Mayapening
memoranduntheyaresufficiently developed to merit consideratith.

Proceeding to the merits, the Court finds the putative newrastances or information

Mayo proffersunavailing. Where possiblé®the Court is guided in its analysis the NPS’s

19 Notably, Defendants have not argued that Mayo is-bareed from asserting a
supplemental NEPA claim.

201n May 2012, the Sierra Club submitted a letteth®Parks Superintendent
requesting that the Park “undertake a formal Environmental Analf/thee ongoing Grand
Teton National Park . . . elk hunt,” and identifying several pjngathanges in conditis “over
the last several yeatdncluding the increase in the grizzly bear population in the ared as
well as an increase in the gray wolf populatibrat “warrant a comprehensive analysis at this
time.” NPS5585. The Superintendent responded in June 2012, addressing each point and
concluding that, through the analysis contained in 2007 Managét@nand other, more
recent, wildlife surveys and consultations among agencies, tddhh concerns itemized in
[the] letter are being or have been addressed.” -BF92-93. Overall, the Superintendent
responded that “no additional analyses are necessary at this time-539BS Through his
counsel, Mayo submitted a similar letter in August 2014, shortlyrédiling this lawsuit,
contending that NP3$as approved changes in the hunt” since 2007 “which have environmental
implications that have never been analyzed in any NEPA document,” arideWwaissues have
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June 2012esponse to a lettesubmitted bythe Sierra Cluburging NPS to “undertake a formal
Environmental Analysis” because “conditions have changed siiaditst in the Parlover the
last several years.SeeNPS5585 NPS's response set forth the agency’s explanation of why
certain conditions did not constitute changed circumstatecedich this court should generally
defer. SeeNPS5589-93see alsdBlue Ridge Envtl. Def. Leaguél6 F.3d at 197

First, Mayo contends that thedk reduction program is producing new and unprecedented
effectsonthe grizzly bear. Mayo highlightshat he sees dsicreasing” conflicts between
humans (specifically hunters) ams$tances in which grizzly bears have been attracted to elk gut
piles left by huntersSee Maydls.” Mem. Supp. at 2826;MayoPIs.” Opp’'n & Reply at 2427.
But—asexplained in more detail below in reference to PlaintEstdangered Species Act
claims—thesecircumstances are not new. The 2007 Management Plan specificallythmedted
the grizzly bear’s “distribution has been increasing over thetwastiecades.” NR3107. The
EIS explained that, under each of the six alternatives NPS consideredhé[gjszzly bear
populationcontinues to expand southwattie risk of conflicts between hunters ajdzlies
couldincrease” NPS2305(emphass added) And the 2007 BiOmothconcluded thathere
was a potential for grizzly bears to expand as fatrsasithe Elk Refuge, FW$682, andhat
grizzly bearswithin the Park “hae increased in numbers and exged in range,” FW369Q
Accordingly, the NPS explained in its June 2012 letter thagtttisity “is not new” and was
addressed in the 2007 Managnt Plan. NP$590.

Of course, th007 Managementléh didpredictthat an increased risk for conflicts or

mortality would be minimized, relying on the fact that no grizawis had been killed during

emerged that have never been analyzed in any NEPA document-733S NPS did not
respom to the letter before Mayo filed this lawsuit two months ladad the record does not
reveal whether NPS ever responded.
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the elk hunt. NP&305 But those riskslso gpear to be what led the FWS to conclude that the
2007 Management Plan would “exacerbate the gkant risk for huntingrelated grizzly bear
mortality within the park,” antb anticipate that one bear could be incidentally taken in the Park
as a result of the proposed action. FINE®1. Indeed, the FWS’s BiOp specifically concluded
that hunters might face “a higher risk of grizzly conflict” in the &&@& River bottom” area

where the one take took plac@and wheré‘thicker cover exists and grizzly bears arewn to
frequent.” FWS-1686;see alsd-WS-1683 (explaining that “[t]he relative lack of tree cover
across most of the [Park] hunt area makes it less suitable for drvezanly, with the exception of
areas within the Snake River Bottom, Blacktail Butte, @ier small forested patchesBut,
despite the fact that the incidental take was reachedPS and FW8o not view the general
circumstancesurrounding the impact of the elk management plan on the grizzly $elhtleat
different SeeFWS-1565 (nemorandum frorthe NPS tothe FWS contending that “[c]onditions
associated with the ERP remain largely the same as they were in 200/tkatexs anticipated

in the plan, grizzly bear distribution and numbers in the south end patkeappear to have
increased”). Te Court perceivelitle in the record that lets support to Mayo’s alternative

view.?!

21 Mayo also relies on several documents in the administrative rewatroeference the
“conflict” between elk management and grizbkear conservation atatingthat recent events
have “highlighted” the effects of the elk reduction program on grizeéys. See MaydIs.’
Mem. Supp. at 26 n.8/layoPIs.” Opp’'n & Reply at 2527. But Defendants do not deny that
there are inevitableadeoffs in their management practices, or that the elk reductmgrgm
will have some effect on grizzly bears. Indeed, the 2007 Managetaemid the FWS’s BiOp
indicate as much. Although recent events may have brought thesetsdafthe forethe
relevant question for Mayo’s supplemental NEPA claim is whetlesepit circumstances
indicate that the effect on the grizzly bear is rbffierent in kind warranting a supplemental
analysis. For the reasons stated above, the Court concludes theidBi¢&tSion not to conduct a
supplemental analysis is not arbitrary and capricious.
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As for the gut pile contentiothe agency did not act arbitrarily or capriciouisly
concluding that grizzly bearséliance on gut piles left behind by hunters was not a new
phenomenon. As the agency stated iduise 2012 letter, “[g]rizzly bears throughout the
ecosystem seek out gut piles during hunting season.”3$B8. In fact, that letter cited an
academic article, also contained in the administrative readndh explains that as far back as
1986, “reseschas estimated that 370 tons of biomass from ‘gut piles’ and otherdistaarts
was left by elk hunters annually in the GYE.” NIP&2;see alsdNPS5590 (citingthis article
in footnote 3). The 2007 Management Plan discussed the potentiddftorzal food sources
from the gut pilessee, e.g.NPS2307-08 and NPS briefing statements continue to reiterate the
same seeNPS6766(“Gut piles left behind by hunters are also a readily available sairc
nutrition for bears in the fal). As a resl, the agency did not act arbitrarily or capriciously in
concluding that an EA or supplemental EIS was not warranted.

Second, Mayo claims that the fact that predatikes grizzly bears and wolvebhave
returned to the Park “calls into serious questiméxtent to which hunting is necessary to keep
elk populations in check at all.MayoPlIs.” Mem. Supp. at 2&ee alsdMayoPIs.” Opp’'n &

Reply at27-28 Yet againthis information is not newlndeed, the 2007 Management Peaal
discussed the impact of wolf predation “in some detail because of pubtiercoabout the

recent decline of calfo-cow ratios.” NP&092. At that time,theNPS noted that it was difficult

to pinpoint “the relative degree to which wolves, the drought, high elktaEndiditat decline,
hunter harvest, or other factors” were causidgcline in calf ratios. NR3093. Moreoverthe
NPS explained that fowlk herds that were “not subject to wolf predation are also experiencing
declining calfto-cow ratios,” although the agency concetleatthose herdstalf-to-cow ratios

remainechigher than the Jackson elk hedd. Overall, theagency concluded that thdécline
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in calf-to-cow ratios on the refuge and in the Jackson herd” was “apparently linked to
combination of factors,” and that “more research must be done” before efinyitide
conclusions can be drawn about the effects of wolves on their pré&382004.

The agency’s June 2012 letter indicates that the agency perceinesmanmgful change
in its assessment. ThePS again conceded that wolves contribute to the decline in calf ratios i
certain areas of the park, but noted that those ratios “vasiysjeographically . . . with
generally higher ratios in southern reaches of the park,” and thateredl @k population had
not meaningfully increased or decreased since 2001.-3898592. Thus, the agency
concluded that “all available data suppbit the elk reduction program . . . continues to be
necessary for regulating the Jackson heddPS5592. Mayo relies on a letter sent by Dr. Franz
Camenzind to the park Superintendent Mary Gibson Soatthich Dr. Camenzind opined that
certain carnivores, like wolves, “are having an impact on the parkisogldlation,” which may
have brought “elk numbers to levels reflecting natural conditioN®S5190. But Mayo only
selectively quotes from Dr. Camenzind’s letter; Dr. Camenaagths his discussn by
concedinghat he is not “privy to cuent datd. Id. Moreover,he readily concedes that,
although he believes wolves “are having an impact on the park’s elk popula. [tjo what
degree | don't know.”ld. Thus, Dr. Camenzind provides nat@jimore tharspeculation. ks
contentions in fact align witthe NPS’s concession that wolvhavehadsome impact on the
elk’'s population. he Court must defer to the agency’s technical expertise, and Mayo has
providednothingto indicate that the effeof predators on elk meaningfully differs from the
situation the agency considered when it developed the 2007 ManagearestHE. See
Marsh 490 U.S. at 37Mefs. of Wildlife & Ctr. for Biological Diversity v. JeweH- F.3d----,

No. 145284, 2016NL 790900, at *1XD.C. Cir. Mar. 1, 2016) Because predicting the future
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status of wildlife is a difficult task, the court has acknowledgedrdate is appropriate to the
agency’s evaluation of scientific data within its technical expef}ise

Mayo'’s third claim—thatthere have been significant changes to the-humeritsonly
brief discussion. Mayo relidargelyon aNPS Wildlife Biologist’'spassing statement in an e
mail, attaching a “summary of the major changes to the ERP [Elk ReductigraRtjoin the last
2 years’ NPS7246. Mayo homes in on the phrase “major changes,” in an effort to characterize
the agency’s changes as significaBte MayadPIs.” Mem. Supp. a30; MayoPIs.” Opp’'n &
Reply at28—-29 There are several flaws in this argent. For one thinghe biologistwas asked
to provide a “bullet summary list of changes” that were made to the humbddhe last two
years. NPS7246. The biologist’'s use of thgualifier “major” in her reply, when read in
context, reads most readily as “noteworthy,” rather than “momentaustibstantial.” NPS
7246. For anothergven taking “major” to mean “significant,” this single phrase in amage
staff member’s email does not bind the agency, which clearly does not view the changes as
significant. SeeDefs. of Wildlife 2016 WL 790900, at *hoting that “comments by a random
Service employee . . . at best indicate a lack of consensus within the Steyogo not bind the
Service”). Ad, finally, to the extent that Mayo charactegzbdese changes as having been made
“in light of environmental impactsMayoPls.” Opp’n & Reply at 2%he record simply does not
support that characterization. A review of the listed changes in faeseuite modest
alterations to the huntlimiting the possession of ammunition or shots to be fired by hunters,
requiring the use of nelead ammunition, closures to certain areas of the Park to hunting to
“decrease the probability of grizzlyear human conflicts,” alterations to other areas to “spread
out early hunting pressure,” and changes to the hunt’s “season strudtiis 7247. While

somechangesnay have been made wiim eye toward limiting the environmental consequences
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of the huntseeid. (noting that in 2013he NPS required the use of “nd@ad ammunition, to
reduce lead contamination of gut piles that are fed on by eagles andaateagers’), the

record indicates that the bulk were made in an effort to meet the 20@&g&taant Plan’bull-
to-cow ratioand wirter refuge population targetsympareid. (noting changes toertainhunting
areas and the time period for the hunith, e.g, NPS6142 explaining that the 2013 proposed
harvest quota and hunt areas “focus on resident and migrating elk thext aviat adjacent to

the National EIk Refugg; NPS6851 (same for the 2014 proposed hunt), NBS57 (same for
the 2015 approved hungndid. (approving a “more liberal harvest on the southern segments
and less hunting pressure on the northern migratory s¢gofehe Park to target elk that have
been shown to reproduce at a higher r&te)

In contrast to these three issues, the final circumstance which Magahlgs as a
“substantial change” may have sotr&ctionin the abstract. But the Court concludeg thes
outside the scope of this action and does not indicate that circumstameeshbinged specific to
theenvironmental effectsf the elkreduction programwhich isthe only aspect of the NEPA
analysighat Mayohas challengeth this case SeeMayo Compl.§ 73 (alleging that NPS has
failed to comply with NEPA'’s requirements “for the consideratioarofironmental impacts
associated with the annual huh{@mphasis added)).

Mayo points out that the number of elk on supplemental feed on thgdRle@s grown

significantly since th007 Management Plan was adoptddhus, Mayo contends that the plan

22 Mayo also references a newspaper artigléscussing this very lawsuitin which
Grand Teton Senior Wildlife Biologist Steve Cain is quoted as stdtatigNPS has made “a
significant change” to the elk hunt in past yedsgeMayoPls.” Mem. Supp. at 3Gee also
NPS7288. Yet again, Mayo’s quotation is selective. The full conteXaimgthat Mr. Cain
was referencing the park’s closure of an entire huntafeaa 79—from hunting. SeeNPS
7288. For the same reasons elucidated above, this alteration totlgoas not constitute a
significant change warranting a supplemental EIS.

44



is “by Defendants’ own omissionptbeing implemented in a manner designetheet the
Plan’s stated objective of reducing the number of elk dependentiitmadifeed and thereby
facilitating a more natural ecological regiméviayoPls.” Opp’n & Reply at 22.The record
confirms Mayo'’s factuakontention that the number dkeavintering on the Refuge has grown
significanty. See, e.gNPS6851 (8,300 elk on the Refuge during the 2a¥3winter);See
NPS7546 (8,400 elk on the Refuge during the 2dBiwinter). In the most recent year, the
winter Refugegpopulationexceededboththe number of elk thahadwintered on the Refuge in
the winter before the 20(0ManagemenPlan wasvenimplementedseeNPS 2073 (6,800
wintered in 200506), and the populatiothe NPS anticipateavould winter there had the agency
never even implemented the plareNPS 1909 (forecasting up to 7,500 elk wintering in the
Refuge if the “no action” alternative was selected)

While these circumstancesuld possiblysupply fodder for a supplemental NEPA claim
for other parts of the ZI Management Plaiithey do not undermine the agency’s analysis of

the environmental effects of elk hunting in the Park, specifically Defendants note, “the fact

23 Then again, maybe not. According to the 2007 Management Plan, lityetalshove
elk off supplemental feed depended on restoring portions of the rediive winter habitatSee,
e.g, NPS1920. While the consistency and extent to which the elk populatioredretfuge has
exceeded the 5,000 target since 2007 is unsettling, Defendantslcht the administrative
record before this court, compiled with reference to Mayo’s aingdi¢o the elk hunt, “contains
limited information addressing how the agencies are implemethténgarious habitat
development and feeding program objectivedirmad in the Management PlanMayo Defs.’
Mem. Supp. at 25. The 2007 Management Plan, itself, indicatedkhmipilations on the
Refuge in any one year had fluctuated considerably (from 3,300 to 11,00@ehet991 and
2006. SeeNPS2073. And theecord contains some suggestions that fluctuations are not
unexplainable or necessarily persistirfg@eeNPS 7454 (email from Refuge biologist stating that
the cause “of the increasing proportion of the Jackson Elk Herd usiRgéd¢dgrounds over
time isunclear” but positing that “[p]ossible factors include anntainges in snow
accumulation, forage production, and waltundance from 2000 to 2015”). This Court takes no
position on the merits of a supplemental NEPA challenge regardingieston the Rfuge, but
merely notes that the record is not entirely claar
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that one of the Plan’s objectives has not yet been achieved isafdh@bthe Plan is not being
implemented.”MayoDefs.” Opp’n & Reply at 10 And the administrative record contains no
indication that the fact that a larger herd segment is wintering on thgeRiedis had a spillover
effect on the environmentahpactsof elk hunting in tle Park. Elsewhere in their memorandum
Defendantgoint outthat the number of permits issued to hunters has drdppedowthe
numberproposedn the 2007 Management PlaBeeMayo Defs.” Mem. Supp. at-8; NPS

2035 (proposing to lower the average number of hunters from 2,4844857)3 And the
annual joith elk hunt recommendations demonstrate that the number of elk altovieed
harvested each year in the Park has fallen from 600 elk to 30Cetkpare, e.g.NPS1895
(approving the harvest of 6@k in hunt areas 75 and 79 in 2007), NE3B2 (same for 2008)
with NPS6142 (approving the harvest of only 300 elk in those areas for 2013)68815same
for 2014), NPS7548 (same for 2015)This roughly corresponds to the 2007 Management Plan’s
expecation that in the “long term an estimated average o232 elk per year would be
harvested.” NP2424.

Mayo challenges Defendant&sponseasa post hoaationalization. Yet, the record
indicates that the NPS had no opportunity to askdtieis supplemental NEPA claim because
Mayo never presented the argument to the NRR&yo’s attorney, on his behalf, did submit a
letter tothe NPS arguing thaa supplemental analysis was necesgaryarious reasonsBut in
that letter Mayo's counsénever raised the increase in elk on supplemental feed in the Refuge

onesuch reasaR* SeeNPS7553;see alsdavis 202F.3d at 370 (noting that plaintiffs “neve

24 Defendants do not claim that Mayo failed to exhaust this supplemeniea KI&im.
Without addressing the merits of any such arguming Court notes that an exhaustion
argument may haveeen available to Defendant8f. Davis 202 F.3d at 370 (noting that
“plaintiffs should have made a request to the Park Service ancedlibwo make a decision”);
Great Old Broads for Wilderness v. KimhalD9 F.3d 836, 849 (9th Cir. 2013) (conclglthat
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requested a supplemental EIS or argued that one was required yntditieel the issiin this
Court’ and explaining that, becautiee “decision whether a supplemental EIS is required should
be made initially by the agency, not by a reviewing court, plérgtiould have made a request
to the Park Service and allowed it to make a decisidm similar circumstances, courts in this
circuit haveneverthelesproceeded to consider the supplemental NEPA question on the merits
where they have concluded that the purportedly “new informatsomi the court’s viewof
“questionable value” or otherwise flunks tiheferentialreasonableness standard-tiends of
the River v. FERC720 F.2d 93, 109 (D.C. Cir. 1983)ting that “[tjhe record does not indicate
that[plaintiff] ever presented a request to the Commisagking for supplementation of the
EIS,” but explaining that the couvtould “not consider the effect of FORapparent failure to
approach the Commission first, however, since we rigpdantiff's] request on its merit}, see
alsoDavis 202 F.3d at B0 (same);Pub. Empstor Envtl. Responsibility v. U.S. Dep’t of
Interior, 832 F. Supp. 2d 5, 31 (D.D.C. 201titing Friends of the Riveand refusing to remand
where it would “conflict with the governing ‘reasonableness statitland ‘would require the
agency to conduct an identical analysis on this question witeadldar that it has already looked
closely at the environmental consequences of this degision

While the growing number of elk wintering in the Refuge may seremegistification
for continuing theelk reduction program in the Paifor purposes dNEPA, that factal reality
does not show that the anticipated environmegftattsof continued elk hunting in the Park
which the2007 Managemerlan already envisioned and analyzdths sigificantly changed

to warrant a supplemental agsis. Mayo fails to explain hoanincrease in elk wintering on

plaintiff exhausted its claim that “the Forest Service violated NB{?Aot preparing a
supplemental EIS” when the plaintiff submitted a letter to the ageh@h allowed it “to give
the issue meaningful consideration” (internal quotation markgitattibn omitted)).
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the Refuge may have meaningfully changed the anticipated envirainmepécts of the fall elk
huntin the Park Cf. Pub. Emps.for Envl. Responsibility832 F. Supp. 2d at 290 (“[W]hether
a change issubsantial’ so as to warrant an SEIS is determined not by the modifidatibe
abstract, but rather by the significance of the environmental effetite change¥. Therefore,
the @urt does not believe the NPS acted arbitrarily and capriciouylimg to prepare a
supplemental NEPA analysisgarding the elkeduction program, notwithstanditige growing

winter elk population on the Refuge.

To summarizethe Court conclues thatin the EIS created for the 2007 Management
Planthe NPS took the requisite “hard look” at the environmental coesegs otontinuingthe
elk reduction prograrm the Park. While that document was a programmatic analysis in the
sense that it comered a multitude of agency actions across several federal manageesnt
the EIS also contained a detailed analysis of the environmental sxgpadt hunting at a
particular site: the Park. And none of the circumstances Mayo raiseatethat the agency has
acted arbitrarily and capriciously in declining to conduct a suppleieBfRA review.

Accordingly, the Courwill grantsummary judgment to Defendamts Mayo’s NEPA claim.

25 Although outside the scope of this action, the Court notes that theenest NPS
briefing statement states the following: “The NER [Nation&l BE¢fuge] and GRTE [Grand
Teton National Park] anticipate resistance from WGFD to d&lin the AMPAdaptive
Management Plarg process and desire to phase out feeding on the NER.278IB% This
sentiment, of course, does not necessarily indicate what will comesto Pasthe Court
reminds Defendants that the D.C. Circuit previossited quite clearly that: “We take the
Secretary at his word that Wyoming has no veto oveSdwetarys duty to end a practice that
is concededly at odds with the letgrm health of the elk and bison in the Refugbg&fs. of
Wildlife, 651 F.3d at 118
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B. The Enabling Act Claim

The Grand Teton National PaBnabling Act provides that the Park’s conservation
program for the elk “shall include the controlled reduction of ekuch park . . . when it is
found necessary for the purpose of proper management and protét¢herelk.” 16 U.S.C. §
673c(a). Mag contends thaheNPS’s 2015 decision authorizing elk hunting in the psirk
arbitrary and capricious because the NPS has not explained the basidiriding2® Mayo
Compl.§168-7Q see alsdMayoPlIs.” Mem. Supp. at 3H0.

The record plainly contradicts Mayo’s claim. The 2015 hunt dec#&ates that “a
controlled reduction of elk in Grand Teton National Park (GTNPPitb2s necessary for the
proper management and protectionhef elk; based on the Governor atiee NPS Regional
Director’'sSupemtendent’s “joint review of the Jackson elk herd,” including tbells “size,
composition, and ratios,” migration patterns, the number of elkipplesmental feed in the
Refuge, and “other technical informationlNPS7543. The decisioal document alsattached
the joint recommendation of WGFD’s Director and the Park’s Superintefide the purpose of
providing a more complete understanding of the need for the 2015 Elk RedBobdigram.”ld.

That document explained that the proposed hunting protrasithe longrange objectives of

26 Mayo argues that the 2015 hunt decision, “as with the agency’s pasbaicis
arbitrary and capriciousMayoPIs.” Mem. Supp. at 40. Yet, Defendants claim that any
challenges to the past hunt decisions are now moot bettaseehunthiave been@mpleted.
See Maydefs.” Mem. Supp. at 15. Mayo does not responded to this contentithe Sourt
treats it as conceded. In addition, while the parties were in the procesfin§lihese cross
motions, the 2015 elk hunt came and went. Defend@aws not argued, however, that 2645
elk hunt decision is now mooted. Thus, the Court will conshiestatutory challenges to the
2015 decision, noting that these issues are “capable of repetéioeyading review."See Defs.
of Wildlife, Inc. vEndangered Species Sci. AuBb9 F.2d 168, 175 (D.C. Cir. 1981)
(concluding that a challenge to bobcat export limitgerl979-1980 seasowasnot moot,
even after the season concluded, becthesannual orders are “capable of repetition, yet
evadirg review’).
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reducing the need to harvest elk within GTNP, continuing progressdaestoring historical
distributions and migration patterns, and encouragikgo use historic fall and winter range
areas in the southern half of §P.” NPS7546. The recommendation nsthat the 2007
Management Plan endeavored to manage the elk herd toward the goabliglesy an overall
population of 11,000, a winter elk population on the Refudge@d0, and a bulio-cow ratio
“more reflectve of norhunted populations.’ld. And the report went on to detail that 8,400 elk
had wintered on the Refuge in the prior winter (above the 5,000 elkigb)ethat the summer
bull-to-cow ratio was 230-100 (below the recommended-85100 ratio), ad that theslk herd
population was at 11,000 (within the statebjective for the herd)NPS7546-47.

Accordingly, the recommendation stated that “a harvest of elk that sum@a&iNP and
hunt areas 78, and winter on the NER [the Refuge] is desired,” and conclatgdhb
proposed season structure should lead to restoration of tratizi@mumbers and migration
patterns . . . and reduce elk numbers toward the NER [the Refuge] ab@chiy00 elk.” NPS
7547. It proposed particulageographic bint areas to further these objectives, and also proposed
prohibiting theharvestingof bulls in the Park.SeeNPS7547-49. The agency’s decision
thereforearticulates “a satisfactory explanation for its action” that includesational
connection between the facts found and the choice ma8gateFarm, 463 U.Sat 43 (quoting
Burlington Truck Lines371 U.S. at 168).

Mayo clains thatbecause the Governor and Superintended decided a hunt was necessary
despite the fact thahe 11,000 elk herd populah objective is now being mgheNPS’s
determinations arbitrary and capriciousnd contrary to the evidence before the ageimt so.
The agency’ sinalysisclearlyconceded that the 11,000 elk population target was being met.

NPS7547. But it indicatethatthe otherobjectives which were not being metparticularly the
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winter Refuge population and the btdkcow ratio—drove its decisioR! Id.; seeTenneco Gas

v. FERG 969 F.2d 1187, 1196 (D.C. Cir. 1992\(here an agency has considered the relevant
data and articulated a satisfactory explanation for the policy choiog, it@dhoice will be
upheld?). The agencwdequately explained why it considered a reduction program in 2015
“necessary for the proper management and protection of the elk,”enedbtie it was not

arbitrary and capricious.

27 This reality obviates any need for the Court to consider or deéihjitresolve whether
NPS’s reliance on Wyoming’s 11,000 elk herd population objective waeulatbitrary and
capricious. This issue raises potentially difficult statutacigrgific, and federalism questions
that the parties address only perfunctorily in their briefinge SJtatute specifically instructs the
NPS and WGFC to “jointly” conduct field studies and investigatioregder to recommend a
program to ensure the camsation of the elk in the Park. 16 U.S.C. § 673c. The NPS invokes
this language and makes a passing, but somewhat undev€lbgednargument that appears to
claim that the agency’s reliance on Wyoming's herd objective is relaleoaiad “gave
consideréion to Wyoming’s interests, as the Enabling Act contemplat®tayoDefs.” Mem.
Supp. at 38, 40 n.23. Mayo claims that this objective has no scidotifidation and, in any
event, that the NPS has a duty to verify that the objective will fupifogre management and
protection of the elk MayoPls.” Mem. Supp. at 42. None of the parties have pointed to a
compelling explanation in the administrative record in this casindot 1,000 objective. For its
part, Wyoming’s crossnotion for summary judgnm sheds no light on the basis for the
population objective SeeMayoWyo.’s Mem. Supp. at 32. Defendants cite to a 1989 book
in the record discussing the Jackson Elk keadoook which was written neither by the NPS nor
WGFD—as providing an explanatioof “how Wyoming derives its herd objectiveMayo
Defs.” Reply at 23 (citing NPS21, at 18485). But, so far as the Court can tell, the cited pages
do no more than state that “[d]etermining a desirable size for themlk h requires that a
numbe of interests be compromised,” and state that Wyoming has set an bbje0ve.
NPS921, at 181, 182. There is no explanation of the scientific basisaboljective.

At the same time, however, the Court is sensitive to Defendant€rtamt thathe
11,000 herd objective was selected as part of the elk management plarl &utipee2007
Management Plan, and that the Plaintiffs or other parties cowddmallenged that objective as
arbitrary and capricious, but did not do so within theygarstatute of limitations.See28
U.S.C. § 2401(a) Moreover, as part of that process the NPS presumably determined that
maintaining the herd at 11,000 elk was consistent with thetknng conservation of the ellSee
Nat'l Comm. for the New River, Ine. FERGC 373 F.3d 1323, 1327 (D.C. Cir. 2004Y\(hen an
agency is evaluating scientific data within its technical expedisextreme degree of deference
to the agency is warranted.”). Ultimately, because the joint recommamdaticeded that the
overdl population objective was being met but nevertheless concluded hibat avas necessary
to meetotherobjectives of the 2007 Management Plan, the Court need not resolveughénis
order to uphold the 2015 elk hunt determination.
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C. The Organic Act Claim

The National Park Service Organic Act mandates, in relevant parthéh&ecretarof
the Interior, acting through the Director of the NPS, “shall premnaod regulate the use of the
National Park System” by means that “provide for the enjoynieihiecscenery, natural and
historic objects, and wild life in such manner and by such snaamwill leave them unimpaired
for the enjoyment of future generatioh&4 U.S.C. § 100101(&f Mayo argues that NPS'’s
Management Policies require the agency to make an explicitifmpairment” finding when it
takes any action that may impair park resourceshawthims that “the record reflects no such
determination being made for the 2015 huot anyof theprevious yearsMayoPIs.” Mem.
Supp. at 44see alsacCompl. | 71-72.

Putting aside the parties’ arguments about whether the agency i®defquissue a nen

impairment decision in writing® it is clear that the NPS made an expligitittennon

28 The Organic Act was previously codified in Title 16, but was recently réeddilong
with other provisions relating to the NA® Title 54. See generallilational Park Service and
Related Programs Act of 2014, Pub. L. No.-PB3, 128 Stat. 3094.

29 The NPS’s Managemenblies provide that “[b]efore approving a proposed action
that could lead to an impairment of park resources and values, an NEiSmaeaker must
consider the impacts of the proposed action and determine, in wilitatghe activity will not
lead to anmpairment of park resources and valueSgeMayoPIls.” Mot. Summ. J. Ex. C at 7,
ECF No. 353 (reproducing § 1.4.7 of NPS’s Management Policies). The Manag@uolies
are norbinding and not judicially enforceabl&ee The Wilderness Soe'yNorton 434 F.3d
584, 596 (D.C. Cir. 2006) (“[T]he conclusion is inescapable that the dgdamant Policies [are] a
nonbinding, internal agency manual intended to guide and irff@ank Service managers and
staff” and “[t]here is no indication that the agency meant for these internal degtti be
judicially enforceablg). Courts in this district have said, however, that, “like any other
agency,” when implementing the Organic Act, the NPS must “exahia relevant data and
articulate a satisfactory explanation for its action including a rdtemmaection between the
facts found and the choice madeSierra Club v. Mainella459 F. Supp. 2d 76, 100 (D.D.C.
2006) (quoting?PL Wallingford Energy LLC v. FER@19 F.3d 1194, 1198 (D.C. Cir. 2005)).
Here, the 2007 Management Plan provides such a justification, sotinen€ed not determine
the relevance of NPS’s Management Policies, if any, in sdttigthe form in which an agency
must make a neimpairment finding.
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impairment finding hereThe 2007 Management Plan’s Record of Decisionstatequivocally
that the plan’s “preferred alternative will not impair resourceBiwiGrand Teton National Park
... and will not violate the National Park Service Organic AbiPS3078. While Mayo refers
to the statement as “conclusoryand, viewednly in isolation, it is—a court ‘will uphold a
decision of lesshian ideal clarity if the agency’path may reasonably be discerneBdwman
Transp., Inc. v. ArkBest Freight Sys., Inc419 U.S. 281286 (1974). TheNPS’s conclusion in
its Record of Decision was meant to encapsulate the agency’s lenglysisaabthe 2007
Management Plan. Anthroughout that analysithe NPS explicitly explained why it did not
believe elk hunting in the Park would imp#ie Park’s resourcesSee, e.gNPS2160
(acknowledging that “[c]ontinued elk herd reduction in parts ohGreeton National Park
would detract from the naturalness of the scenery for some visitong dhe fall and early
winter,” but concluding that[]oderate to large numbers of elk and bison on the refuge and in
the park would continue to be important elements of the scenery of JatEirandthat
Alternative 4, overall, “would not result in the impairmehvisual resources in the pajk
NPS2250 (“Barring the introduction of serious rendemic disease, Alternative 4 would not
impair the elk populadn in the park”); NP&310 (“This alternative would not result in the
impairment of wolves, grizzly bears, or bald eagles in the parkidreover, the Enabling Act
specifically provides for hunting in the parseeFund for Animals v. Mainella&294 F. Supp. 2d
46, 55 (D.D.C. 2003) (“Th€ourt defers to the agencwgew that permitting hunting to occur in
the Recreation Area does not violate the Organic Act, as it is an activity geamytted by the
Enabling Act?).

Finally, to the extent Mayolaims that the impairment decision autdated because

recent agency briefing statements emphasize the effects of the elk negwogoam on other
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park resources and valuege Maydls.” Opp’'n & Reply a#4-45 the Court concludes for the
same reass it concluded that no supplemental NEPA analysis was warrantewtheng inthe
record indicates that the effects on other Park resources are different ihdarithey were
anticipated to be in 2008ee, e.gnote 21 supra Thatelk hunting mayconflict with other park
management goals does not undermine NPS’s reasoned conclusiondbatnbtmpair them
to which this court should defeCf. Davis 202 F.3dat 365 (“Because the Organic Act is silent
as to the specifics of park management, the Secretary has esgeoiatlydiscretion on how to
implement his statutory mandade. On the basis of this recoriflayo’s Organic Act claim fails.
D. The Endangered Species AcClaims

Sierra Club bringseveral claims under the Endangered Speciescaatending that the
FWS’s 2013 Addendum could not lawfully amend the 2007 BiOp'’s incidental tatleareent or,
alternatively, that th@013 Addendunms arbitrary and capricious for various reasons. Mayo has
incorporated Sierra Club’s arguments by refereBee, Mayd°ls.” Mem. Supp. at 386, and
adds two additional grounds for finding the 2013 Amendment arbitrary andioapri The
Court will discuss each argument in turn.

1. Statutory Background

The ESA “seeks to protect species of animals against threats to tht@wow existence
caused by man['ujan v. De$. of Wildlife, 504 U.S. 555558 (1992) andis considered “the
most comprehensive legislation for the preservation of endangeeetes ever enacted by any
nation,” Tenn. Valley Auth. v. HjlK37 U.S. 152, 180 (1978). A species may be listed under the
Act as either “endangered” or “threatened.” 16 U.S.C. 8 1533. A speatexbds “threatened,”
like the grizzly bear, is “any speciesich is likely to become an endangered species within the

foreseeable future throughout all or a significant portion ohitge.” Id. § 1532(20). The FWS
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and the National Marine Fisheries Service (“NMFS”) jointly administerBESA, although
becausehe FWS administers the Act with respect to those species under the Sexfretary
Interior’s jurisdiction, the FWS is the relevant agency fappaes of this caseSeeNat’l Ass’'n
of Home Builders v. Defs. of Wildlif51 U.S. 644, 65@007).

After a species is listed as endangered or threatened, Section 7 of thedui#és that
every federal agency, in consultation with the Secretary of the Inténisuye that any action
authorized, funded, or carried out by such agency . . . is not likelgpegize the continued
existence of any endangered species or threatened spéci®U.S.C. § 1536(a)(2). After an
agency formally consults with the FWS, the service issues whatasl @atbiological opinion”
(or “BiOp”) which sets forth whether the service believes that “the mdigken together with
cumulative effects, is likely to jeopardize the continued existentigted species or result in the
destruction or adverse modification of critical habitat.” 5B.R. § 402.14(g)(4)In the course
of formulating its BiOp the FWS must “use tHeest scientific and commercial data availdble
16 U.S.C8 1536((2); see als®0 C.F.R. § 402.14(g)(8).

If the FWS “concludes that the agency action is not likely to jebpathe continued
existence of the species but is nonetheless likely to result in sowidéntal take™ of the
species, “the BiOp must set forth an Incidental Take Statemermt wpeifies the permissible
‘amount or extent’ of this impact on the specie®teana, Inc. v. Pritzker-- F. Supp. 3d---,
2015 WL 5138389, at *2 (D.D.C. Aug. 31, 2015) (quoting 16 U.S.C. § 1536(b)(433))also

50 C.F.R. 8 402.14(i)(1) (“In those casesere the Service concludes that an action . . . and the

30 The ESA also requires ageesito ensure that their actions are not likely to “result in
the destruction or adverse modification of habitat” of any endangertdeatened species, 16
U.S.C. 8 1536(a)(2), a mandate not at issue in this saeEWS-1689 (“No critical habitat has
been designated for grizzly bears, therefore none would be affected.”).
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resultant incidental take of listed species will not violate sedt{@)(2) . . . the Service will
provide with the biological opinion a statement concerning incadé¢ake”). To “take” an
animalis defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trapre;aptaollect, or
to attempt to engage in any such condudd.”§ 1532(19). In its BiOp, the FWS must also
specify the “reasonable and prudent measures” that the Directordessecessary or
appropriate to minimize” the action’s impact. 50 C.F.R. § 402(14(). If takes occur under
the conditions provided for in the Incidental Take Statemensettakes are permissible,
notwithstanding the ESA’s prohibition on tagilisted speciesSeed. § 402.14(i)(5); 16 U.S.C.
8 1538(a)(1).

Finally, regulations require that the FWS and the applicable agemndyatei formal
consultation in four situations, including‘the amount or extent of taking specified in the
incidertal take statement is exceeded,” if “new information reveals effecte @iction that may
affect listed species or critical habitat in a manner or to an extentevabysly considered,” or
if “the identified action is subsequently modified in a marthat causes an effect to the listed
species or critical habitat that was not considered in the biologicaba.” 50 C.F.R. § 402.16.

2. Standing

IntervenorDefendantSafari Club first claims that the Plaintiffs in both cases HaNed
to establish standing bring their ESA claimsYet, Plaintiffs easily satisfy the strictures of
Article Il and prudential standing.

“The ‘irreducible constitutional minimum’ for standing is (i) therfy must have suffered
a concrete and particularized injury in fact, (i) that was caused byarlystfaceable to the
actions of the defendant, and (iii) is capable of resolution any tixdoe redressed by judicial

decision.” Sierra Club v. EPA755 F.3d 968, 973 (D.C. Cir. 2014). In oth@rds, to establish
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standing as a constitutional matter a plaintiff must “dematesthe existence of a ‘personal
injury fairly traceable to the opposing party’s allegedly unlawarnduct and likely to be
redressed by the requested relie@élta Air Lines, Inc. v. Explmp. Bank of U.$85 F. Supp.
3d 250, 260 (D.D.C. 2015) (brackets omitted) (quoAiign v. Wright 468 U.S. 737, 751
(1984)). And, to show an injury in fact, a plaintiff must havdéesatl “an invasion of a legally
protected interesthich is (a) concrete and particularized and (b) actual or imminent, not
conjectural or hypothetical.Lujan, 504 U.Sat 560 (internal quotation marks and citations
omitted).

For good reasorgafari Club does not dispute that Mayo, Nelson, and the misrabe
Sierra Clubthe Western Watersheds Projeatd the Center for Biological Diversibhave
concrete and particularizeateress in viewing the grizzly bear ithe Park. SeeMayo Safari
Club's Mem. Supp. CrosMot. Summ. J& Opp’n Pls.” Mot.at 4-5 (“Mayo Safari Club’s Mem.
Supp.”) ECF No. 43Sierra ClubSafariClub's Mem. Supp. Crosslot. Summ. J. & Opp’n
Pls.” Mot.at 2(*Sierra ClubSafari Club’s Mem. Supp.”), ECF No. 3&ccordLujan 504 U.S.
at561;Animal Legal Def. Fund, Inc. v. Glickmgltb4 F.3d 426, 432 (D.C. Cir. 1998) (en banc)
(“The Supreme Court has repeatedly made clear that injury to an aestieeéistim the
observation of animals is sufficient to satisfy the demands afl@itl standing.”) For two
reasons, howeveBafai Club contendshatan injury toPlaintiffs’ aesthetic interess not
sufficiently actual or imminent to confer standing.

First, they claim that Plaintiffs have not shown any likelihood ttigit concedé
interess will be harmedbecause they cannot shd is imminent that aother grizzly bear will
actually betakenas a result of the elk reduction prograayo Safari Club’s Mem. Supp. at 5.

In focusing solely on the take of a grizzly bear, Safari Club assertskeedraiew ofthe injury
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to Faintiffs’ interest. See Animal Legal Def. Funti54 F.3dat 437 (“[T]here is no case that we
know of establishing that the elimination of a species or even the degtiodlar animals is
an indispensable element of the plaintitissthetic injury, and we see no reason to import such a
requirement into our standing doctrine so late in the’dailayo and Nelson assert that their
aesthetic interesin the grizzly bear will be injured more generally because they aldeutta
view the animals “under natural, undisturbed conditions, whenitimate characteristics and
behaviors are more readily observe&éeMayo Decl.{ 1, ECF No0.35-1; Nelson Decl. -5,
ECF No. 352. Sierra Club’sWestern Watersheds Projexstand Center for Biological
Diversity’s members do the sam&ee, e.g.Camenzind Declf 8, ECF No. 2&2; Ratner Decl. |
11, ECF No.26-4 These types of injuries are “clearly cognizablelimane Soc. of the U.S. v.
Hodel 840 F.2d 45, 52 (D.C. Cir. 1988) (finding that whetfee“existence of hunting on wildlife
refuges forces Society members to witness animal cogosesnvironmental degradatipm
addition to depleting the supply of animals and birds that refuge visieksto view the
plaintiffs had asserted “classic aesthetic interests, which have alwaysapj@yection under
standing analysis})see also Pub. Emps. for Envtl. Responsibility v. U.S. Dep’t of théinter
832 F. Supp. 2d 5, 18 (D.D.C. 2011) (rejecting standing challengeseplaintiffs’
declarations asserted th#ihé noise and visual effects of increased hunting in the March throug
September time period will impair their enjoyment and professjmunalits in that aréa And
the record here supports that even thoughRWS determined that the 2007 Elk Management
Plan continued to pose no jeopardy to the grizzly bear, the risklogsthetic injuries was
actual or imminent.SeeFWS-1662 (noting in 2013 Addendum that “[i]t is likely grizzly bears
will continue this lehavior, resulting in a relatively high risk of hunggizzly bear contacts as

long as the ERP [Elk Reduction Program] is necessary”).
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Even if the Plaintiffsvere required to show that another grizzly bear mortalityneas
conjectural or hypotheticah order to demonstratn interest to their aesthetic interests in
viewing and observing the grizzly be#éine FWS’s conclusion that up to four bears will be taken
during the remaining nine yeswf the 2007 Management Plan is sufficismshow an imminent
injury. SeeFWS-1662-63. The connection between the 2007 Management Plan and the injury
to Plaintiffs’ aesthetic injuries is thasnply“supported by the administrative recordt.”

Oceana, Inc. v. Pritzke75 F. Supp. 3d 469, 480 (D.D.C. 2014).

SecondSafari Club als@laims that Plaintiffs have not established that a grizzly bear
might be taken “from an area where the Plaintiffs visit” or “would be algrizzar that the
Plaintiffs would have been likely to seeMayo Sierra Clubs Mem. Supp. at 6But Plaintiffs’
declarations demonstrate that tmegularly visit the Park and obserparticulargrizzly beasin
the areas of the park open to elk hunting, where the 2007 ManagemeneR&utsare felt.

This is not a case in which the plaintiffave stated only that they “use unspecified portions of
an immense tract of territory.Lujan v.Nat'l| Wildlife Fed’'n, 497 U.S. 871, 889 (19%0In the
Court’s view, any requirement that the Plaintiffs further pinpthe exact location where a

grizzly bear is most likely to be taken or disturbed, or a particular bear théewiarmed,

31 Moreover,although the Court is not aware of a court in this district to have reduhed
guestionseveral courts have construgdims of violations to Section 7’s consultation
requrementas “a procedural injury for standing purposeldt. Res. Def. Council, Ing.

Jewell 749 F.3d 776, 787 (9th Cir. 2014ge also Salmon Spawning & Recovery Alliance v.

U.S. Customs & Border Protectipf50 F.3d 1121, 1132 (Fed. Cir. 20083cod Lujan 504

U.S. at572 n.7 (explaining that “[tjhe person who hagb accorded a procedural right

protect his concrete interests can assert that right without meetihg athtmal standasdor
redressabilityand immediacy (emphasis addel) In those cases, it is enoufgr the plaintiffto

show that the agency’s compliance with the sectamult protect his concrete interests.”

Jewell 749 F.3d at 783 (emphasis in original). If this district were to atlapstandard, the

FWS'’s acknowledgetikelihood that up to four bears would be taken during the remainder of the
2007 Management Plan’s operation demonstrateshtdatgency’ sompliance with Section—+
should Plaintiffs’ claims prove meritorioascould protecPlaintiffs’ aesthetic interests.
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would establish a nearly impossible standard. Instxadis have consistently haldESA
caseghatan alleged injury to a population segment of animals the pfaihiaive directly

visited, observed, or studied is sufficient to support standdeg, e.gOceana, InG.75 F. Supp.

3d at 480(distinguishingLujan because plaintiffs “study and observe loggerheads who belong to
the specific population segment that is adversely affected” by the dedl@ction)Sierra Club

v. Mainellg 459 F. Supp. 2d 7®2(D.D.C. 2006) (finding standing whefglaintiffs . . . have
attested to their present and continued use of specific areas in closeitgraxthe wells and to
areas that are directly affected by the wéllsAnything more specific wouldemanda fartoo-
narrow focus that plaintisfwould find difficult to meet.

Finally, the parties also dispute whether the “zone of interest” test applies tashis
Whether it does or not is ultimately immaterial because clear cin@ge@enprovides that
Plaintiffs here fall within that zoneSafari Club argues that the ESA is designed to “protect
threatened and endangered species and their habitat,” not to “@moiatrest in recreating in
an area in which a legalkethunt is authorized*-althoughit acknowledgethe plaintiffs’

allegations regarding the elk hunt concern the hunt’s “interfer[encleltiagir aesthetic

32 Mayo argues that the test is inapplicable because the ESA’s tiftgurovision
displaces the zone of interest test, and he has sued NPS, the actionfagés@yyn violations
of the ESA. MayoPIs.” Opp’n & Reply at 7. The Supreme Court hasl ltkeat the provision
“negates the zoref-interests test,” but the Court also concluded in that same ophagnithile
the provision provides a cause of action against the agency conducting thendwitio might
jeopardize the species, the ESA’s citizent provisiondoes noteach the actions of the
Secretary irmadministeringhe ESA. See Bennett v. Spe&20 U.S. 154, 164, 1#34 (1997);
see also Building Indus. Ass’n v. Bab#®79 F. Supp. 893, 900 (D.D.C. 1997). Some ambiguity
is caused in this case by the fact that the relevant “action agency,” thesN#s® an agency
within the Department of the Interior and overseen by the Secretary. Hermuite tes Supreme
Court’'ssomewhat broadiworded language, the citizesuit provision likely reachddPSs own
activities. In any event, Mayo does not dispute that he primarilyeciggs the FWS’s own
actions in preparing its 2013 Addendum, so the Court must consider thef noeeasts
regardless. The Court does not determine whether Mayo would have laadffotlse zone of
interest test had he sued only the NPS.
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experience photographing elk and othddlfe.” Mayo Safari Clubs Mem. Supp. at 7Yet, an
interest in species preservation and aesthetic interests in obsepsegpecies gaandin-
hand, as clear circuit precedent has held: “[T]the activities of obseaohgtudying such wild
animak and birds are within the zone of interests protected by the BS4niane Soc. of the
U.S, 840 F.2dat 61 (internal quotation marks omitted).

Safari Club also notes, correctly, that the zone of interests estrelguirea court to look
“to the substative provisions of the ESA, the alleged violations of which serveeagrdwvamen
of the complaint.”Bennett v. Speab20 US. 154, 175 (1997)Y he organization falters,
however, in suggesting that aesthetic interests somehow fall@titisidone of irests
intended to be protected by Section 7’s requirement that agencies cegaudling the impacts
of their actionoon endangered or threatened speci®see May&afari Club’s Reply at-31, ECF
No. 51. Plaintiffs challenge the NPS’s and FWS’s coratigin process here because they claim
it undermines, and therefore threatens, the protection of theygozal which the consultation
requrement is intended to ensur8eeBennett 520 U.S. at 176 (noting thah “obvious
purpose” of Section 7’s reqeiment that an agentyse the best scientific and commercial data
available” is to “ensure that the ESA not be implemented haphazardtize basis of
speculation or surmise,” which “no doubt serves to advance the B8&rall goal of species
preservatio,” in addition to oher interests (emphasis addedpe also Mountain States Legal
Found. v. Glickman92 F.3d 1228, 1236 (D.C. Cir. 1996) (“Protecting the grizzly beas. . .
certainly within any zone of interests contemplated by the.BSAhus, tleir asserted injuries

fall within the zone of interests Section 7 of the ESA protects.
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Plaintiffs in both cases have standing to pursue their ESA ciims.
3. Analysis
a. The FWS’s Use of an Addendum

Sierra Club’s first challenge to the 2013 Addenduessentially one of proces$he
ESA’s implementing regulations require federal agencies or tHe te\keinitiate formal
consultatiorregarding an agen@ctioris effectson an endangered or threatened species in
several situations. These situations idelii “the amount or extent of taking specified in the
incidental take statement is exceeded” or if “new information reveelstedf the action that
may affectlisted species or critical habitat in a manner or to an extent nabpsév
considered.” 8 C.F.R. § 402.16(ajb). Here, the NP&initiated consultationvith the FWS
once the incidental take authorized by the 2007 BiOp was reached, but befasexceeded
After the NPS requested to reinitiate consultation, the FWS prepared aaneonm it described
as an “addendum” to the 2007 BiOp. F\M&1. The addendum documented the FWS'’s
“analysis of the Park’s new information, tiers off of our origimalogical opinion, and provides

a new Incidental Take Statement . . . reflect[ing] current conditiathin the Park and Refuge.”

33 Defendants have not raised standing and Safari Club does not clatethtiffs lack
standing to pursudeir other claims. Regardless, the Court similarly finds thattPlaihave
standing to bring their NEPA, Organic Act, and Enabling Act claforshe same reasons
provided above See, e.gCtr. for Biological Diversity v. U.S. Dep’t of Interipb63F.3d 466,

479 (D.C. Cir. 2009) (holding that an organization established standiag\NBPA challenge
where its members showed “that they possesse[d] a threatened pa&édulaerest” to their
enjoyment of the indigenous animals of the Alaskan digad in the Leasing Prograhthe
plaintiffs’ affidavits “demonstrate[d] a sufficiently immediaand definite interest in enjoyment

of the animals” because they had detailed “definite dates in the ne&” fotwhen they would
observe the potentiallyjarmed species, and because plaintiffs had shown that the adoptien of t
program challenged on NEPA ground®tld cause a substantial increase in the risk to their
enjoyment of the animals affected by the offshore driljinlylountain States Legal Foun®2

F.3d at 1236 (“[Fhintiffs whose members use the Upper Yaak for such purposes as h&ing ar
plainly within the zone of interests protected by NERA
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FWS1662. The FWS asserted that the addendum and new incidental tekesta
“supersede[d] the previous 2007 ITS [incidental take statement]” and gtatethis addendum
and new ITS are valid for the remaining€ars under the 2007 biological opiniorid. The
addendum’s new incidental take statement anticipated that foitioadtigrizzly bears (for a
total of five) might be incidentally taken in the Park, and an awititwo bears may be taken
on the Refug.

Sierra Club contends that once NPS requested to reinitiate consultiaidtwwS could
not lawfully use an addeamto amend the 2007 BiOpiacidental take statemenBee Sierra
Club Pls.” Mem. Supp. Mot. Summ. J.Sterra ClubPIs.” Mem. Supp.”at 21-27, ECF No. 26
Indeed, Sierra Club seems to labor under the impressiohytlisguing an addendurtine FWS
failed to engage in formal consultatiahall. See Sierra CluPls.” Mem. Opp’n to Defs.” &
Intervenors’ Mots. Summ. J. & Repdy 11(“SierraClubPls.” Opp’n & Reply”) ECF No. 36
(stating that “FWS canndawfully provide ‘a statement concerning incidental take’ without first
legitimately completing th[e] formal consultation processfjstead, Sierra Club claims that
reinitiation of “formalconsultation” invariably requires the preparation oeatirelynew
biological opinion. See Sierra CluPls.” Mem. Supp. at 22But, evenf issuing araddendum
waspermissible Sierra Club argues that it was not appropriate in this case because the
addendum lefundiscussegignificant circumstances that had arisen since the 2007 \B&3p
first issued

The Court rejects Sierra Club’s broader argument. Sierra Club masiégdeno authority
for its proposition thatwhenever th&WSreinitiates formal consultation, the consultation must
result in the production of a new, filllown BiOp. In fact, the FWS’€Consultation Handbogk

which details procedures for conducting consigtaunder Section 7 of the ESA, expressly
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provides foran addendum as a methode¥ising a BiOp’s incidental take stateméitowing
the reinitiation of consultationThe handbook provides that “[dJocumentation of a reinitiated
consultation must be writing, and must contain sufficient information to recore tiature of
the change in the action’s effects and the rationale for amended andlgagsipated incidental
take or the reasonable and prudent alternatives or measur&s.Fish & Wildlife Serv. & Nat’l
Marine Fisheries ServEndangered Species Consultation Handhabk-64—4-65March
1998),https://www.fws.gov/ENDANGERED/eslbrary/pdf/esa_section7_ _handbook.pdf
[hereinafter Consultation Handbodk. And the handbook provides an exdenpf a modified
incidental take statement which, like the addendum at issue heref s simply sets forth
the new information and justifies the changes to the existing BiG@ompareConsultation
Handbookat 466—-467, with FWS1661-64.

There is othing in the ESA or its implementing regulations that expresséckoses the
useof an addendum to update a BiOphe ESA merely requires that the Secretary “provide to
the Federal agency . . . a written statement setting forth the Seaetainyion? 16 U.S.C. 8§
1536(b)(3)(A);see also id§ 1536(b)(4) (explaining what must be includedhat “written

statement”). The ESA’s implementinggulationssimilarly providethat a BiOp must include a

34 Intervenor Wyoming also identifies several cases in which cbaxts noted that an
addendum oamendment to a BiOp was issuesee, e.gGrand Canyon Trv. U.S. Bureau of
Reclamation691 F.3d 1008, 1015 (9th Cir. 2012In(fesponse to the district cowgttfemand,
FWS issued a 2009 Supplement to the 2008 BiOp which together with the 2008 BgDiuted
the 2009 BiOg); Tulare Lake Basin Water Storage Dist. v. United Std&i@d-ed. Cl. 246, 248
(2003)(describing the amendment of a National Marine Fisheries Serviagigial opinion “by
letters” after the NMFS “concluded that the incidental take of the wintechinook salmon
appeared to be greater than anticipated in its biological opinlasolf v. Babbitt125 F.3d
661, 670 (8th Cir. 199(pescribing the FWS’s “1994 supplement” to its 1992 biological
opinion). Sierra Club is corretd point out that these cases did not expressly analyze the
validity of theagenciesdoing so. But these cases at least demonstrate that,Garifigtation
Handbooksuggests, preparing a brief addendum or amendment is not unusual.
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“summary of the information on which the opinion isdxhs a “detailed discussion of the effects
of the action on listed species or critical habitat,” and the FWS'soopon whether the action
will or will not jeopardize the continued existence ditted species. 50 C.F.R. 8202(h).
Where a full BiOpalready exists for a particular federal action, and an agency seeksttateein
consultation with the FWS, the regulations do not specify whairtssuctof the reinitiated
formal consultation should beSierra Club has pointed to wase, statute, gelation, or agency
guidancedocumentaccepting its argumettat the FWSs prohibited from relying, by reference,
on the original BiOp if that information remains relevantl unchangedin the Court’s view, it
is reasonable fahe FWS to have interpted the regulation to allow it to create an addendum,
incorporating the prior BiOp to the extent information thereinrzashanged, in lieu of
producing a new-and likely duplicative-BiOp. When circumstances have not meaningfully
changed, and the FWS indtes as much by referencing its prior BiOp, the Court doe®adt r
the regulation to require FWS to meaninglegslyrot or reproducis prior analysis in a new
BiOp. This Court will defer to the agency’s discretion in determining tbegrures necessary
to fulfill its statutory duties® Cf. Vt. Yanke Nuclear Power Corp. v. NaRes Def. Council,

Inc., 435 U.S. 519, 524 (1978) (“[fis Court has for more than fodecades emphasized that
the formulation of procedures was basically to be left within the disarefithe agencies to

which Congress had confided the responsibility for substantive jeiligii.

35 The Court also fids Sierra Club’s repeated emphasis on the addendum’s passing use
of the term “tier” unwarranted. FWS clearly referred to the document aglderidum to our
biological opinion.” FWSL661. Read in context, the Court agrees with Defendants that the
addendm’s assertion that it “documents our analysis of the Park’s nemmation, tiers off of
our original opinion, and provides a new Incidental Take Statem&mS-1662, is simply an
acknowledgement théthe bulk of the 2007 BiOp’s analysis remained ungeth
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Sierra Club also relgon the regulation’s description tife FWS’s “responsibilities
during formal consultation.” The regulation states that the FW& finleview all relevant
information provided by the Federal agency or otherwise avajidiié]valuate the current
status of the listed species or criticabitat,” “evaluate the effects of the action and cumulative
effects on the listed species or critical habitat,” and thenrf{fidate its biological opinion.” 50
C.F.R. 8 402.14(g)(H4). There is every indication that the FWS did so here: it consldbee
new information the NPfrovided by memoseeFWS 1564-68 FWS-1662; it discussed the
current status of the grizzly bear with specific reference to recemadetary Grizzly Bear Study
Team findingsseeFWS-1663-64; and it evaluated those effectshe addendum and, by
reference, the 2007 BiOpee generallfFWS-1661-98. The operative question is wHarmthe
biological opinion resulting from the second, reinitiated consoftgzhouldtake. And there is
nothing to indicate thahe FWS cannot cafine the “written statement” it issues after formal
consultation to an addendum that simply discusses the new inforrtiatagave rise to the
request to reinitige consultation and incorporate by referencewandisturbed portions of the

original BiOp3®

3¢ As Sierra Club points out, ti@onsultation Handboogeems to indicate that the
agency will prepare a more extensive document in certain situations. Tdmbarsays that
“[r]einitiations involving major changes in effects analyseslanges intte Services’ biological
opinion are addressed fully in a new consultatioddnsultation Handbooét 465. It is not
immediately clear, however, what constitutesea consultationhow a new consultation is
distinct from areinitiated consultationor whether a new consultation requires an entirely new
BiOp. In fact, the handbook further suggests that, even in a newiteinsy a prior BiOp may
still be referenced when it states that “[a] reinitiation based @weaspecies listing or critical
habitatdesignation is treated as a new consultation, althdaghin theoriginal opinionmay be
referenced when the action has not changé&hsultation Handbooéat 465 (emphasis added).
In any event, the Court need not determine in this case when a nswtation or full BiOp
might be required by the agency’s policies. As explained below, the Gmncludes that the
circumstances Sierra Club raises do not constitute significant rewnstances or effects facing
the grizzly bear.
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In the alternative, Sierra Club also argues that2013 Addendum was insufficieard
the agency should have prepared an entirely new Bi@guseeverakategorie®f new
information reveals that elk hunting in the Park is effecting tlxzlgrbear “in a manner or to an
extent not previously considered” by the 2007 BiOp. 50 C.F.R. 8§ 402{&)aJ he Court
finds none of thesargumentgpersuasive.

First, Sierra Club contends that the addendum failed to take irtaradte decline of
thewhitebark pine in the GYE, whose seed cones have beeliahlefood source for the grizzly
bear. See Sierra Clulls.” Mem. Supp. at 25ee also, e.gFWS2072 (2012 Annual Report of
the Interagency Grizzly Bear Study Team discussing the decBha)the2013 Addendum
makes clear, albeit somewhat obliquely, tihatFWS considered the declining food source in
again confirming that it did not believe the number of bears affegtéaelPlan would
jeopardize the continued existence of the GYE grizzly bear. The addendum Ecgenivthat
the grizzly bear population growth rate has slowBdeFWS-1663. The FWS stated, however,
that “[t]he slowing population growth rate has been anticipated aydomdue to one or a
combination of densitgependent effectsr declines in key food sourcésld. (emphasis added).
In that paragraph the FWS noted that it drew its population estimatesHe Interagency
Grizzly Bear Study Team€IGBST”) 2011 Report.The report, itself, explicitly states that the
study teantfhypothesized these changes in population growth may be attribut@deosity
dependent effects, 2) declines in key food resowseels as whitebark pine seeds 3) a
combination of densitgependent effects and resource decline.” FAW86 (emphasiadded).
Thus, although the addendum does not explicitly mention the whitelmaloptright, the

agency'sreliance on the Study Team’s analysind its recitation of nearly identical
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language—makesclear that the agency did consider the decline in whitebark pine as a cause of
the slowed population growth.

Relatedly Sierra Club argues that the addendum failed to consider grizzly Sleidrso
meat as an alternative to whitebark pine cone seedsthe accompanying rise in hurrzaused
grizzly mortalities in the region. Yet again, Sierra Club dussidentify a new phenomenon
The original 2007 BiOgxplicitly identified meat from ungulate carcasses as a particularly
important source of foofbr the GYE grizzly bear population, while alsoting thatwhitebark
pine seeds are an important “vegetative food source.” -EBV2-73. More recent
information—which the agency had before it when it issued the 2013 Addenrdaenely
confirm that this relationship persistSee, e.gFWS-2074(2012 IGBSTreport noting that,
“[g]iven the low levels of whitebark pine feeding and high freay of carcass feeding, it seems
that hunteskilled elk and deer provided an alternative food source for bears dalling these
areas with high whitebark pine mortality”). And the relationsl@fween fluctuations in
whitebark pine seed cones and increases in hkgnazly bear altercations, including
mortalities was also documented in the 2007 BiOfhe BiOp noted that “[ijn addition to
supplying a food sourdagh in fat, whitebark pine seed crops also serve grizzly bears by

keeping them occupied at high elevations far from intense humdrsuek,that “[s]tudies show

37 Sierra Club also criticizes Defendants’ reference in their memonand a 2013
IGBST report, because that final report was not before the agency at theissned the 2013
Addendum. Sierra Club misreads Defendants’ point. As Defendatgsn thai memaandum,
and reiterate in their reply,2012 IGBSTreport set forth thanticipatedfindings of the2013
report, which the team acknowledged would not be finalized untilld@ctof that year That
2012 report explaining the anticipated findingssbefore the FWS when it issued its 2013
Addendum. SeeGB-172 (“A synthesis report regarding whitebark pine dechiessity
dependence, and ecological plasticity of grizzly bears in the GYbevilhalized by October
2013. The consensus among the greuhé GYE bear population remains healthy and stable at
this time and there are no indications the grizzly bear population teas@@a prolonged
declining trend.”).
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that in years when high quality bear foods are low, there is agagein humabear conflcts as
well as humarcaused grizzly bear mortality.” FWB73 Thus the FWS explained thdt] he
frequency of grizzly beahuman conflicts is inversely associated with the abundance o&hatur
bear foods.” FWS677. Moreover, the 2007 BiOfurthernoted that “[m]ost grizzly bear
mortalities are directly related to grizabhear human conflicts,” and that “[t]he greatest increase
in recent years is setfefense in fall by big game hunterdd. Accordingly, the FWSlid not
act arbitrarily orcapriciotsly when itconcludedn its 2013 BiOp thatonditions “associated
with the ERP [Elk Reduction Plan] remain largely the same as theyiw2007 FWS-1662.

Second Sierra Club argues thtte addendum failed to consider updated information
about the scope and duration of thereltuction program in théark. But the original
biological opinion was based on the 2007 Management Plan’s fioojélcat the number of
hunters on the Park would increase in the stesrh from1,600to around 2,20@ndthen
decrease in the loAgrm to 773957 per year.SeeFWS-1686 The number of elk harvested
wassimilarly expected to rise in the short term to around 650, and then decreas®ngtteem
to 232 to 287.See id.When it reinitiated consultation, the NPS included a chart lishiag
permits issued and elk harvested in each year between 2007 and 2012 (gyihtadtpermits
listed for 2013).SeeFWS-1567. These numbers generally track and are well within the ranges
envisioned by the 2007 Management Plas.alreadyexplained above with reference to the
Plaintiffs’ NEPA arguments, while there has not yet been a meanuhgglihe in the number of
elk on supplemental feed on the Refuge, elktimg inthe Park has, by contrast, generally
decreased as the 2007 Management &taicipated

The Court ultimately agrees with Defendants that nothing pretitmeFWS from

setting forth the results of its reinitiated consultation inégdeadum thaincorporates the
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portions of the orimal BiOp that remain unchanged, asidhilarly rejects Sierra Club’s various
arguments that several significant changed circumstanceshs&e since the 2007 BiOp, but
were not dscussed ithe 2013 Addendum.

b. Consideation of the Environmental Baseline and other Incidental Takes

Next, Sierra Club argues that the FWS’s addendum is arbitrary andi@mapbecause
the agency failed to consider and evaluate the impact of the otheritadithkes of the grizzly
bear thahad been authorized in the GYE since 2007 when making its “no ¢gdiguding.

See Sierra CluPls.” Mem. Supp. at 2£1. On this score, the Court agrees that the agency has
failed to demonstrate that it even considered this important pnpbled wil grant summary
judgment to Plaintiffs on this grouril. Nevertheless, as explained below, the Court believes
that a remand without vacatur is appropriate in these circumstances.

During formal consultation, the FWS must evaluate “the effectsecdé¢tionand
cumulative effects on the listed species or critical habitat.” 50 C8§4R2.14(g). The effects
of the action include the “direct and indirect effects of an action on thespec together with
the effects of other activities that are interrelated or interdependent afithdtion, that will be
added to the environmental baselinéd’ § 402.02. And the “environmental baseline” is
defined to include:

the past and present impacts of all Federal, State, or private actiorth@nd o

human actiities in the action area, the anticipated impacts of all proposed Federal

projects in the action area that have already undergone formal or early section 7

consultation, and the impact of State or private actions which are
contemporaneous with the consultation in process.

38 Because Mayo has incorporated Sierra Club’s arguments by referentmggran
summary julgment to the plaintiffs in both cases is appropriate.
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Id. As courts in this district have previously explained, an actionggaanh“cannot be
determinedr analyzed in a vacuum, but must necessarily be addressed in the cboteet o
incidental take authorized by FWSDefs. of Wildlife v. Babbittt30 F. Supp. 2d 121, 127
(D.D.C. 2001). Although this does not “impos|e] a requirement that[&#0p] include a
collective jeopardy finding,Defs. of Wildlife v. NortonNo. 99927, 2003 WL 24122459, at *5
(D.D.C. 2003), the FWS must nevertheless eaga@ meaningful “analysis of the status of the
environment baseline given the listed impacts, not simply a rieaitat the activities of the
agencies, Babbitt 130 F. Supp. 2d at 128. The FWS must therefore evaluate the mhpact
agency'’s actionih light of the environmental baseline” even if the BiOp “does notamioally
add the takes from different sources togethéceana, Inc. v. Evan884 F. Supp. 2d 203, 230
(D.D.C. 2005).

Here, the 2013 Addendum contains no discussion of the enviroainbaseline at all,
nor does it update the discussion contained in the 2007 BiOp. Befsrmbncede that the 2013
Addendum does not “explicitly articulate its additional analg$ihe environmental baseline,
including the consideration of previouslytizipated incidental take.Sierra ClubDefs’ Mem.
Supp. at 24. This is so despite the FWS’s acknowledgement that ndsaged in several formal
consultations—and authorized a number of incidental takéisroughout the GYE since 2007.
When discussinghte environmental baseline, the original 2007 BiOp listed the particular pas
projects that had resulted from previous formal consultations “ini¢tiaty of the action area,”
and stated that the projects, their effects on the grizzly bear, @fié\hl of incidental take”
had been considered in the environmental baseline for the EHE@-WS1681. Yet, there is

no similar indication in the 2013 Addendum that that the agency took sf the environmental
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baseline as it existed at that time, andghtl of subsequent projects and authorized incidental
take.

To salvage the 2013 Addendum, Defendants point to a spreadsheet in the recor
containing information on all the BiOps in the GYE, and -amadl from a FWS Wildlife
Biologist referencing that spedsheet. On the basis of these documents, Defendants claim that
“the record shows that this information was, in fact, consider8crra ClubDefs.” Mem.

Supp. at 24. They argue that “in preparing any biological opinion involviaglgthears, the
FWS's Wyoming Field Office wildlife biologist . . . would constulie spreadsheet she created
specifically to track anticipated grizzly bear incidental take en@GYE” and that she “performed
[thaf analysis here.”ld.

The record belies this contention. For one thing, thea# indicates that the biologist
was reviewing the spreadsheet to determine whether the BiOps required|“‘aaporting,”
which is a requirement for issuing an incidental take statem&nd&-Z127. It was only during
that discussion that the Park’s Wildlife Biologisthe recipient of the-enail—raised that the
incidental take of one grizzly bear anticipated for the 2007 Managefen had been reached,
and discussed the possibility of reinitiating agdtetion. Id. Thus, it is a stretch to cite this e
mail, and the spreadsheet, as the sole evidence that the biologisarisgéguinsiders the other
BiOps and incidental take statements when amending a BiOp ongraatew one. As just
explained, th007 BiOp explicitly referenced the ethprojects it had considered, boéte is
no similar indication in the 2013 Addendum.

Even if this email does imply that the biologist woulgpically consult the spreadsheet
when formulating an addendum to a BiOp, however, the recordns$ silevhether she did so

when considering the 2013 Addendum at issue here. Although the spreadsheptdvide
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enough factual evidence for the agency’s conclusion,” the Courtdtalefer to agency
expertise that was never explained@.eéxTin Corp. v. EPA935 F.2d 13211324(D.C. Cir.
1991);see alsdserber v. Norton294 F.3d 173, B(D.C. Cir. 2002)“When a statute requires
an agency to make a finding as a prerequisite to action, it must ddesely ‘[r]eferencing a
requirement is not the same as complying with that requirethdatteration in original)
(quotingSugar Cane Growers Coopf Fla.v. Veneman289 F.3d 8997 (D.C. Cir. 2002).
Moreover, the only version of the spreadsheet in the record, as Defendacéde, postates
the 2013 Addendum and erroneously omits certain BiGGeeSierra ClubDefs.” Mem. Supp.
at 24n.14 30 see alsd-WS-1710-45 (reproducing more recent version of the spreadsheet).

To besure, nothing in the statute or regulation requires the FWS tdyragid up each
incidental take.See Oceana, Inc384 F. Supp. 2d at 230. But in order to fully sider the
effects of the 2007 Managemd?ian when it amended the 2007 BiOp, the FWS must at least
“take[] the baseline seriously and make[] a concerted effort to evaheatmpact of [an
agency'’s] proposed action against that backdrag.{citation omitted) (final alteration in
original). Without any indication in the record that the FWS adequately coeditles
environmental baseline as of 2013, the Court must grant summary judigpnidaintiffs because
it appears that the agency failed to “consider an important aspect obbtenpy” State Farm
463 U.S. at 43, and failed to apply the “best scientific and commerfoamation available,” 16
U.S.C. 8 1536(a)(2).

The Court believes, however, that the best course here is to rem&td ghaddendum
without vacatur. Although an “unsupported agency action normallsawar vacatur,” a court
“Iis not without discretion.”Advocates for Highway & Auto Safety v. Fed. Motor Carrier Safety

Admin, 429 F.3d 1136, 1151 (D.C. Cir. 2005¢e alsdec. Indus. & Fin. Mkts. Assv. U.S.

73



Commodities Future Trading Cormm 67 F. Supp. 3d 373, 434 (D.D.C. 20(4)ourts have the
discretion however, to remand without vacating an inadequately explained)ruWhether to
vacate “dpends orithe seriousness the orders deficiencies (and thus the extent of doubt
whether the agency chose correctly) and the disruptive consequencestefiandhange that
may itself be changed. Allied-Signal, Inc. v. U.S. Nuclear Regulatory Comn988 F.2d 146,
150-51 (D.C. Cir. 1993) (quotintnt’l Union, UMW v. FMSHA920 F.2d60,967 (D.C. Cir.
1990)). Remanding to the agency without vacatur is “apjatgowhere ‘there is at least a
serious possibility that the [agency] will be able to substantatietision on remand.'Nat’l
Parks Conservation Ass’'n v. JewdP F. Supp. 3d 7, 20 (D.D.C. 2014) (alteration in original)
(quotingAllied-Signal, Inc, 988 F.2d at 151).

Here, the Court believes there is a serious possibility that theviAlM&: able to
substantiate its no jeopardy conclusion on remand, once the otldeniraditakes are taken into
account. Both Plaintiffs and Defendants agree onal@, but disagree about its impofthe
2013 Addendunbased its no jeopardy conclusion, in part, orf‘tiverall sustainable annual
mortality levels”for the grizzly bear the IGBST had reported over the last 5 y&aaFWS
1663—64. Sierra Club claims that as of 2012, the sustainable annual mottiadéishold for
female bears was 9% and, with an estimated adult female bear popul@&ioh the population
could sustain a maximum of 23 mortalities per year before the pompweoud begin to
decline®® SeeSierra ClubPls.” Mem. Supp. at 17. Defendants accept this calculation as

“reasonably accurate.Sierra ClubDefs.” Mem. Supp. at 26. Sierra Club also notes that, by the

3% Similarly, Sierra Club contends that a comparison of the sustainafllamortality
threshold to the estimated grizzly bear population indicate that 24naalel grizzly bears and
17 dependent yog could be killed without exceeding the mortality thresh&de Sierra Club
Pls.” Mem. Supp. at 18 n.5.
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time the FWS issued the 2013 Addendum, it had alreagiygbed from liability the incidental
killing of 63 grizzly bears in the GYE, 52 of whiclm not prevent the taking affemale bear, in
particular. See Sierra ClulPls.” Mem. Supp. at 1&ee alsdierra ClubPls.” Mot. Summ. J. EX.

1 (listing all BiOps vith anticipatedncidental take in the GYE). From this aggregate number of
anticipated takes, Sierra Club jumps to the conclusion that “therdrmbgrizzly bear takings
anticipated by FWS across the Yellowstone region is sufficient to execeeaistainable annual
mortality threshold for adult female grizzly bears for two ewnsive years.”Sierra ClubPIs.’

Mem. Supp. all7-18.

As Defendants point out, howevengte is an immediately apparent analytik in
Sierra Club’s contentionSierra Clubassumes that ¢hcollective incidental take authorized in
theseBiOps (or much of it)will happen in a single yearYet, theredoes not appear to be any
scientific or recorebased support for that assumptidrne ESA requires the FWS to “use the
best scientific and comercial data availablen formulating a BiOp, 16 U.S.C. § 1536(a)(2),
and the alarming scenattibat Sierra Clubhas constructedthat all fatalities anticipated by the
incidental take statements will transpire in the same year and thezal ¢pears kled will be
female—is supportedy neither the best science nbeavailable data.

In many cases, the authorized incidental take was forecasted to ke s many
years. For example, one project in Yellowstone National Park anticipated 4ygozars being
taken, total, over the course of a twepear project.SeeFWS1710-12(FWS project number
WY12F0135, noting the anticipated take of 4 bears “through 2032”). Anottieipated the
taking of two grizzly bears in the Shoshone National Paek avenyear period.SeeFWS
1711-13(FWS project number WY13F0010). Thus, Defendants are correct toopbithat

“take was not anticipated to ocait at once” but was anticipated to occur “across the life of
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those biological opinions.Sierra ClubDefs.” Mem. Supp. at 28. And the spreadsheet included
in the administrative record notes minimal numbers of incidesitakttaking place thus 4.
SeeFWS-1710-415 (noting 4 bears incidentally taken in 2012 across all projects, andsSibea
2013). Therefae, it appears that there exists a “serious possibility” that the FWBb&vable to
substantiate its decision on remandlat’l Parks Conservation Ass'i62 F. Supp. 3d at 20
(internal quotation mark omitted) (quotirdlied-Signal, Inc, 988 F.2d at 1b).

Plaintiffs are correct to note that nothing affirmativeigventamultiple takes from
occurring in close successioBierra ClubPIs.” Opp’'n &Reply at 89. But it may not be
unreasonable for the agency to conclude that this possibilityikelynl Cf. Babbitt 130 F.

Supp. 2d at 130 (“The Court recognizes that the authorization ofidemal take by these

[BiOps] does not necessarily meimat take will occuror that it will occur at the level
anticipated.”). Moreover, as Defendants note, Plaintiffs’ rafexd¢o the mdality limits do not
necessarily provide a perfect comparison, becaustlibyptimits are simply a single

management aasure and are not intendecagwoxy for the FWS'’s jeopardy determination.
SeeSierra ClubDefs! Mem. Supp. at 27Indeed, those limits may be exceeded in a single year,
but the IGBST will not necessarily take action unless the trend isrsetaver multiple years.
See, e.g FWS 1597 (201 IGBST report explaining that “[e]xceeding independent female
mortality limits for 2 consecutive years,” and 3 years for boffeddent young and independent

adult males, “will trigger a biology and management review”).

40 Defendants concede that six biological opinions issued between 2004 and€013 a
nevertheless “not included on the biological opinion tracking shé&erra ClubDefs.” Mem.
Supp. at 30. As noted in Sierra Club’s exhibit, however, three of tholsgital opinions call
for zero incidental takes of grizzly bearSee Sierra ClulPls.” Mot. Summ. J. Ex. Kee also
GB-36-42; GB-53; GB-103. The other three anticipate the take of two bears, three bears (over a
tenyear plan), and five bears, respective8ee Sierra CluPls.” Mot. Summ. J. Ex. kee also
GB-24-25, GB80; GB120-123.
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As for the secondllied-Signalfactor—the likely disruptive consequeneeshe Court
does not find this factor to weigh clearly in favor of vacatuagainst it. If the Court were to
vacate the FWS’s 2013 no jeopardy finding, the status quo is yniikehange. Because the
incidental t&e anticipated in the 2007 BiOp has not yet been exceeded (and because the Court
has already concluded that Plaintiffs are unable to identify anyriemmation showing that the
elk hunt affects the grizzly bear in a manner or to an extent not psbvamnsidered),
reinitiation of consultation is not yet required, and the 2007 Bi@aies operative on its own
terms. Thus, if the Court were to vacate the 2013 Addendum there beontalimmediate
change in the status gwdile the FWS sought to prepareew Addendum. And even if the
FWS chose to take no action unless or until the take is exceeded, whichtiesufdrce the
reinitiation of consultation, for the reasons stated abeagd barring an interim change in
circumstances-the Court does not believit is likely the FWS would come to a different
conclusion. Therefore, there Court perceives little likelihodthafinterim change that may
itself be changed. Allied-Signal Inc., 988 F.2d at 15651.

Thus, the Court finds this factor of limited relevaraed bases its conclusion on the
serious possibility that the FWS will be able to justify itgempardy finding on remandsee
Fox Tel. Stations, Inc. v. FCQ80 F.3d 1027, 1049 (D.C. Cir. 2002) (finding the disruption that
might be caused “only barefglevant” and concluding that “though the disruptive consequences
of vacatur might not be great, the probability that the Commissidhevdble to justify
retaining the [relevant] Rule is sufficiently high that vacatuhefRule is not appropriate”).

Accordingly, the Court finds that the 2013 Addendum currentlg failadequately justify

or explain its consideration of the environmental baseline, becafade b discuss the
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relevance of the other anticipated incidental takes in the actiori'afdse Court will remand the
addendum to the agency without vacatur. In addition, because the Cbodtwacate the 2013
Addendum, the Court will proceed to consiédaintiffs’ other ESA argumentsAs explained
below, the Court finds thaachclaim fails on the basis of this recardNeverthelessnothing in
the Court’s opinion is intended to foreclose the FWS'’s authontsemandandin its discretion,
to revisit or further consideose or all of these issues in light of Plaintiffs’ concerns.
c. The Incidental Take Statement

In its amended incidental take statement, the FWS concludethiphett 4 additional
grizzly bears in the Park . . . may be incidentally taken directiydirectly as a result of the
Plan during the remaining 9 years thisldgical opinion is valid.” FWSL664. Mayo claims
that the 2013 Addendum “sets forth no methodology at all for heWw¥iS decided that four
additional grizzly bears would be taken as a result of conflicts witrehsiimt Grand Teton.”

MayoPIs.” Mem. Spp. at 36. The Court rejects this argument because “the aggaty'may

41 In their memorandaDefendants do not appear to dispute thatFWS should have
considered all of the incidental take authorized for the @&¥Eisidentified on the spadsheet
contained in the administrative record. Ydih@aghthe 2007 BiOp is not entirely clear, the
agency seems to hadefinedthe “action areaimore narrowly, and as not necessarily
encompassinthe entire GYE.SeeFWS-1679 explaining that “[fjo the purposes of this
biological opinion, [the agency] will also consider portionswfeunding lands in the-BNF
[Bridger-Teton National Foregtaind other areas outside of the Refuge as part of the action area,”
but notingthat, “[e]cologically” the Rfuge, Park, JDR Memorial Parkway, and Yellowstone
National Park “are part of a larger area referred to as the GYE"). Accordirigiy tlaé
incidental take statements issued across the GYE may not be dieéetignt to determining the
environmental bseline at issue for purposes of the 2007 Management Plan. At theirsame t
however, Sierra Club notes that the FWS has “chosen to rely on-wegierpopulation levels
and sustainable mortality limits to support its-jeopardy’ determination,” and argsi that the
FWS therefore “could not rationally ignore all of the regimide lethal takings of grizzly bears
that the agency had previously anticipated and exemptgidria ClubPls.” Mem. Supp. at 19.
Defendantsargumats indicate that the FWS witbnsider all incidental take across the GYE
But should the agency determitieat someof thoseincidentaltake statements do not apply to
the action area, it may be necessary for the ageewsrthelesso further explairwhether the
authorized inciderat take affectthe GYEwide mortality limits on which the agency has relied.
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reasonably be discernedBowman Transp., Inc. v. ArBest Freight Sys., Inc419 U.S. 281,
286 (1974).

The administrative record contaihandwritten notes/hich spell out the agency’s
calculation andndicate thathe new incidental take figure was based on the rate of take over the
first several years of the 2007 Management Plan as well as the incrgazahgbear population
and distribution in the ParkSeeFWS-1569. The notes indicate that the take of one grizzly bear
over the first six years of the plan resulted in an average take Gfldeh6 per yearld.

Assuming this same rate over the course of the remaining nine yehespddin, the notes projec
that 1.5 grizzly bears could be taken, whicdsrounded up to twdears Id. Noting that the
population was increasing at an “unknown rate,” and that other uncesaxisted, including

the variation in the rate of growth ovidie yearspotentiallyspurred by “drought” or “early onset
winter,” thenotes statéhat itis “reasonable” to increase the incidental take by one to two bears.
FWS-1569-70. Thus, thegencyproposed a new incidental take of three to four bears in the
Park. FWS-1569. Thes@aotes sufficiently set forth how the new anticipated incidentalwaise
derived. See alstNPS6859-60 (acknowledging, in response to Mayo’s notice of intent to sue,
that the FWS'’s “explanation could have been clearer,” and provéddescription of the
cdculation that matches the notegjlthoughthis calculation isiot reproduced in the 2013
Addendum, the notes contain a “‘contemporaneous explanation of they algeigion,” and are
therefore appropriate subjects for [a court’s] consideratidimdrusRecords, Inc. v. Drug Enf
Admin, 259 F.3d 731, 738 (D.C. Cir. 2001) (quotldgmp v. Pitts411 U.S. 138, 143 (1973)).

Contrary to Mayo's assertions, the rectindreforemakes plain that the FWS did not simply pull
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this anticipated take figureout of thin air.” MayoPIs.” Mem. Supp. at 3&7. Accordingly, the
new anticipated incidental take determination was not arbitrary anidgioapr*?
d. Harassment

Mayo alsocontends that the 2013 Addendum fails to address the taking of a @pezazly

by harassment when bears are attracted to the gut piles elk huntersdbeand. MayoPIs.’

Mem. Supp. at 37The ESA defines to “take” as including: “to harass, harm, puhsus,

shoot, wound, Kill, trap, capture, or collect, or to attemg@rgage in any such condrictl6
U.S.C. 8 1532(19). Harass is further defined by the ESA’s implengenetyulations asah
intentional or negligent act or omission which createdikb&hood of injury to wildlife by
annoying it to such an extent as to significantly disrupt normal beayatterns which
include, but are not limited to, breeding, feeding, or sheltérifg.C.F.R.8 17.3. Mayargues
thathabituating grizzly bearto huntercaused gut piledisrupts the animal’s natural feeding
habits ands a “quintessential example” of a take through harassnéayoPls.” Mem. Supp. at
38.

The 2007 BiOp noted that grizzly bears in the Yellowstone Ecosy$i@e the highest
percentage of meat consumption in their diet of any inland grizzdy population” and that
“[m]eat constitutes as much as 79 percent of the diet of male, and 45 pdritentiet of female
grizzly bears” in that ecosystem. FWI872 see alsd-WS-1682 (‘Bears that are typically wary

of humanswill often toleratepeople at closdistancesvhen carcasses other high quality foods

42|f anything, the two and a half years that have passed since the 2013 Addendum was
issued indicate that the FWS’s estimate may have been conservatiyate Bescipating tha
four additional grizzly bears would be taken during the remaining neues yé the 2007
Management Plan, nearly a third of that time has elapsed with n@adtliakes, so far as the
record indicates. Thus, the anticipated incidental take of oneséefarth in the 2007 BiOp
remains accurate.
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are available.”).Moreover the BiOp explained that ungulates “are an especially important food
source for bears in the spriagd fall” and that the “use of these carcasses” is “well
documented.”FWS-1672. Inthe 2013 Addendum, the FWS again notedgtitly bears
“seek[] out gut piles left on the landscape during the ER#PReduction Programjn Park
lands.” FWS1662 Despite these acknowledgements, the FWS did not explicitly discuss
whether the inclusion of gut piles in the grizzly bear’s diet cefiisrts to seek those gut piles
out “significantly disrupted” the grizzly bear’s natural feediagt@rns to constitutealhassment.
As Defendants point out, the remainder of the record which wash#i®iagency and, in
most instances, cited in some regard in the BiOp and Amended Bi@pinsonumerous
references to animal carcasses as part of the grizzly bear’s dietxdfople, a 2005 IGBST
report that thé&=WScited in its 2007 BiOp found that “[gkzly bears most commonly fed on
carcasses (including elk calf predations), on insects, or grazezfjetation.” FWSL352 see
alsoFWS-705 (2001 IGBST report finding tht]he grizzly bears have learned to utilize the
created food source (elk viscera)”). More to the point, a 2004 studyrehia the
administrative record indicates that during the “2 bear generations” thet ffassed since legal
hunting was stoppedd grizzly bears in the GYE were given protected status,” the-‘long
standing tradition of early elk harvest seasons adjacent to[Y&lBwstone National Parkjas
provided considerable food resources to bears with presumably little negative {fiopdears
not killed in conflicts) from increasing familiarizations withrhans” FWS-1029 (emphasis
added) (internal citation omittedY.he agency’s silence in the face of this evidence implies that
it did not consider these activities to rise to the levéhafassment as that term is used in the

taking context.
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Mayo challenges Defendants’ argument @®st hoaationalization and claims that
there is no indication in the record thia¢ FWS explicitly considered the harassment issue
MayoPIs.” Opph & Reply at 3940 & n.22. But even if th2007 BiOp and the 2013 Addendum
left the agency’s conclusion implicit, the agency’s response ttea Mayo submitted indicating
his intent to sue for violations of the ESA made the connectioncéxplihe FWS ad the NPS
issued a joint response to that letterywhich Mayo had argued that tR®VS had failed to
addresall forms of take that may be associated with the elk reductionggncludingthe
harassment of grizzly beargdlugh the creation of gutlps. SeeNPS6860-61. The joint
response asserted thle agencies “disagree that the seeking out of gut piles by grizzlyibear
[a] ‘take’ in the form of harassment” because, among other tHifgjst piles/remains from
hunterkilled elk and bison . . differ little from gut piles/remains from natural predatisngh as
by cougars or wolves)r death, except that they are the result of human versus natural
processe$ NPS6861. That response, which sets forth the agenowarationale for its
corclusion, cannot be characterized gmat hoaationalization. See Local 814, Int'l Bhd. of
Teamsters, Chauffeurs, Warehousemen v. NBB&F.2d 989, 992 (D.C. Cir. 1976 {ie‘post
hoc rationalizatiohrule is not a timéarrier which freezes an agene exercise of its judgment
after an initial decision has been made and bars it from furtti@unlation of its reasoning. It is a
rule directed at reviewing courts which forbids judffiesm] uphold[ing]agency action on the
basis of rationales offered by anyone other than the proper decisiosti)akérClifford v.

Peng 77 F.3d 1414, 1418 (D.C. Cir. 1996) (“fEre is nothing improper in receiving
declaations that merely illuminat@[reasons obscured but implicit in the administrative retord

(seond alteration in original) (internal quotation marks omitted)).
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Mayo also argues thdthe ‘best available’ science reflects” that this type of take “is
indisputably associated with the hunésid that the “record is replete with evidence that these
gut gles—which existonly because of the NP&uthorized hurt-have an enormous effect on
grizzly bears’ natural feeding behavior in the ParkayoPIs.” Mem. Supp. at 37The
evidence Mayo relies on does not support his claim. Most of thepedf the reordhecites
either merely acknowledgbat bears seek out gut piles during hunting seasdascribe
particularincidents in which bears were observed approaching or feeding oiegut§eeNPS
3250(2008 advisory to hunters that “grizzly bears seek out gut piles duritgtiieg season,)
NPS4127(incident report describing grizzly bear’s apgch of a hunter gutting an elNPS
4663(incident report describing three bears eating gut piR}4695(incident report
describing seeing four bearsngregatinground the remains of a hurtervested elkNPS
4697 (incident report describing four bears eating gut pgi®S4709(incident report
describing four bears eating gut pitePS5238 {ncident report describing four to five bears
eating gut piles) That evidence aligns with, rather than conflicts with, the agency’s
determination that feeding on gut piles is not unusual or disruptive tgrizzly bear.

The other two sources of infortm@n are wholly unpersuasive. One is a newspaper quote
from “a Jackson resident and ftilne wildlife photographer—in other words, not a scientific
expert—asserting thate believes “[t]he grizzly bears have become dependent on the gut piles
for food bdore going into hibernation,” which “means that the cubs growing gt know
another way to get their food and could starexen now in hunting season the bearsdon
bother to hunt for themselves.'P$7345 The other is an-mail message Mayo setat Park
officials asserting that a particular be4g] rizzly mom 399 had ‘taught her prior three cubs

(including her daughter and now grizzly mom 610) to follow the park elkelnsi down the
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Snake River drainageasting on abandoned gut pjlesnplying that such conditioning is
unnatural. NPS5127. Yet, thimnecdotal, unsupported evidericem laypeoplds hardly the
“best scientificand commercial data availablghat the FWS and NPS are required to rely on
when consulting on the ESA. 16 U.S.CL586. Despite Mayo’sontentiornthat thegut piles
discarded by hunters during the elk hunt have disrupted the grizzlg hatural feeding
behaviors, the agency has come to the opposite conclusioourt must “give an extreme
degree of deference tbe agency when it is evaluating scientific data within its teahnic
expertise.” Cmtys.for a Better En¥ v. EPA 748 F.3d 333, 336 (D.C. Cir. 2014) (quotddy
of Waukesha v. ER820 F.3d 228, 247 (D.C. Cir. 2003)). Therefore, the Court declirfesito
the agency’s determination arbitrary and capricious.
e. Reasonable and Prudent Measures

Finally, Sierra Clulargues that the FWHiled to consider specifying additional
reasonable and prudent measures in the 2013 AddentluenESA requires that, if the FWS
concludes thaa federal action will not jeopardize a listed species, the FWS shadiflgf those
reasonhble and prudent measures tfthie FWS considers necessary or appropriate to minimize
[the action’s] impact” and “set[] forth the terms and conditions” thatagency must comply
with in order to implement the reasonable and prudeasuores. 16 U.S.C. 8§ 36(b)(4)(ii),
(iv). The ESA’s implemeimg regulations require that these measures and conditions be
includedin the incidental take statemer$ee50 C.F.R. 402.14(i)(1)(ii), (iv). Reasonable and
prudent measures are defined as “those actions the Director believes yemeappropriate to
minimize the impactg,e., the amount or extent of incidental taked’ § 402.02.

The original 2007 BiOp set one reasonable and prudent measure to mihenzgacts

of incidental take of grizzly bears: the “education of hunters.” A\M®. Sierra Qub contends
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thatthe FWS acted arbitrarily and capriciously in faglito consider specifying any new
reasonable or prudent measurethe 2013 AddendumSee Sierra CluPls.” Mem. Supp. at
27-29;Sierra ClubPIs.” Opp’'n & Reply at 20. Sier@lub's contention is plainly incorrect, and
it is clear from the record that the FWS considered whether to reviseGhdB®Dp’s reasonable
and prudent measures. The addendum states that the Service “beliethes Piaak has adhered
to all original conservation measures as required and that these eseasuappropriate,
adequateand do not need revisitlg FWS-1664(emphasis addedee alsdNPS 6862 (in
response to Mayo’s intent to sue letter, pointing to the samedgagud explaininghat the
agency believed that the 2007 BiOp’s reasonable and prudent measugeyisttothe other
measures theark had implemented, “were thorough and appropriate for minimizing IT
[Incidental Take] of grizzly bears from ERP [Elk Reduction Paogrimplementation”). Sierra
Club also points to the addendum'’s discussion of changes thattéfédnd WFGD had made
for the 2013 hunt, including the closure of certain areas of the Sna#el®ittom to hunting,
beginning the hunt two weeks later in the seasontiighammunition carried into the field, and
limiting the number of shots hunters can take at a growpnoiimg elk. SeeFWS-1662. All of
these changes were identified in the addendum, and Sierra Club argsevé¢nat possible
reasonable and prudent measures were therefore “readily apparent” t(bURWS agency
neither discussed nor analyzed whether “any of these limitations df®uldde permanent as
reasonable and prudent measure&iérra ClubPIs.” Mem. Supp. at 28. It is questionable,
however, whether FWS would have the authority to do so. Congress ddlegy#te Secretary
of the Interior (vino has further delegated authority to the N&®) the WGFC the authority to
approve and issue orders and regulations that are “necessary to carrgeyttions of the

approved plan that fall within their respective jurisdictions.” 18.0. § 673d{). And as
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Defendants point out, theSA's implemening regulations state that reasonable and prudent
measurescannot alter the basic design, location, scope, duration, or twhifg action and
may involve only minor changés50 C.F.R. § 402.14(i).

In any event, the FWS stated that it “agree[d] with the new measungs be
implemented™indicating that the agency was aware of, and considered the measures. FWS
1664. The agency nevertheless concluded that the existing neegstre 2007 BiOp “d not
need revising.”ld. Because the FWS did consider whether to add additional measures, the
Court will not displace the agency’s exercise of discretion in daglto specify additional
measures beyond the one specified in the 2007 B@pPub. Erps.for Enwl. Responsibility.
Beaudreau25 F. Supp. 367,109(D.D.C. 2014)noting that the FWS did consider reasonable
and prudent measures, but gransognmary judgment to plaintifisecause the record did not
make clear whether the FWS rejected an alternative “basedindafgendent determination,” or
simply deferred to the Bureau of Oceanergy Management’s conclusjon

f. NPS’s Relianceon the 2013 Addendum

The NPS, as the action agency in this case, “need not undertake a seprpendent
analysis’ of the issues addressed in the BiQpifyy of Tacoma, Wash. v. FER@0 F.3d 53,
75-76 (D.C. Cir. 2006) (quotingluminum Co. of Am. v. AdmBonneville Paver Admin, 175
F.3d 1156, 11619th Cir. 1999). Nevertheless, an action agency’s “reliance on a facially flawed
BiOp would likely be arbitrary and capricious,” and “the action agenast not blindly adopt
the conclusions of the consultant agency, gitlmat agency’s expertiseld. at 76. Because the
Court has concluded that the 2013 Addendum fadeskplicitly discuss the effects of the other

BiOps and authorized incidental take statements affecting the actiomhar€xurt similarly
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finds that NPS acted arbitrarily and capriciously in relying on the 2@b@Adum. As

explained above, however, the Court will remand the addendumuivithoatur.

V. CONCLUSION

For the foregoing reasorBlaintiffs’ respective motions for summary judgmevtago
ECF Na 35,Sierra CIUbECF No. 26) ar6&RANTED IN PART AND DENIED IN PART ,
Defendants’ crossotions for summary judgme(i¥ayo ECF No. 3, Sierra ClubECF No.28),
areGRANTED IN PART AND DENIED IN PART , and InterveneDefendantdVyomings
and Safari Club’sespectivecrossmotions for summary judgmenvi@yoECF Nos. 40, 43
Sierra ClubECF N0s.30, 33 areGRANTED IN PART AND DENIED IN PART . The Court
remands the 2013 Addendum to the FWS, without vacatarorder consistent with this
Memorandum Opinion iseparatly and contemporaneously issuaceach of these related

cases

Dated: March 29, 2016 RUDOLPH CONTRERAS
United States District Judge
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