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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHARON-LEE REAGAN-DIAZ,

Plaintiff,
Civil Action No. 14-01805BAH)
V.
Chief Judge Beryl A. Howell
JEFFSESSIONSUnited States Attorney
Generalt

Defendant.

MEMORANDUM OPINION

The plaintiff, Sharor-ee ReagaiDiaz, an employee of the Federal Bureau of
Investigation (“FBI”),brings this suit against the Attorney General, in his official capacity,
alleging that the FBI denied her a reasonable accommodation, and dis&traimatetaliated
against her, based on her disability, in violatiothef Rehabitation Act of 1973, 29 U.S.C.

§ 701et seq.First Am. Compl. (“FAC"), 1 4, ECF No. 12After the plaintiff sustained a
debilitatingworkplace injury inSeptembe011, the FBI denied her requést what she alleges
was a reasonable accommodatiomvofking for no more than two hours per dayhe$hen

receivel worker's compensation during her recuperation, until her return to work, ontaypart-
basis, in May 2013. She currently remains gainfully employed on ardlbasis by the FBI.

The plaintiff contends that, in reprisal for her equal employment opportuniBQ*Eactivity,

she was improperly denied two awards in 2012 and 2013, during which periods she was either
recuperating or working patime. Pending before the Court is the defendant’s Motion to

Dismiss and for Summary Judgment, (“Def.’s Mot.”), ECF No. 25, pursudtgderal Rules of

L The plaintiff originally named formekttorney General Eric Holder, Jr., as the defendant. Pursuant to
Federal Rule of Civil Procedure 25(d), the Court automatically sutestihis successor as the new defendant.
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Civil Procedure 12(b)(1) and 36 For the reasons set forth below, the defendant’s motion is
granted.
l. BACKGROUND

A. The Plaintiff’'s 2011Injury and Requests to Return to Work

In 2011, the plaintiff was employed as a GS-14 Management and Program Andigst in t
Performance Management Unit (“PMU”) of the Resource Planning Office (*Réf@he FBI.
FAC T 17, 80. The plaintiff was assigned ftithe to the FBI's “Sentinel” program, a team
project to develophe webbased “Sentinel” applicatiomvhich is“the FBI’'s current electronic
case management systénid. § 18-19. The job was demandingaiffast paced
environment, that requiredhe plaintifffrequently to work nine or ten hour daysfinish her
work, andto attendhumerousgpften“impromptu,” meetings. Def.’#ot., Ex. 4, Deposition of
Sharonkee Reagaibiaz (“Pl.’s Dep.”)at 25:24, 29:2230, 31:9-13, 36:14-18, 45:9-10, 46:23-
47:2, 48:7-20, 59:11-17, ECF No. 25-8. Additionally, much ofS&dinel team’swork was
conducted on a classified network, and thus could not be performed outsitdeikds. Def.’s
Mot. Decl. of Gordon D. Bitko, Chief Information Officer, FBI9, ECF No. 25-3.

On September 7, 2011, while at woitke plaintiff sufered a seriousmjury, the details of
which are not disclosed in the recoatid was placed on medical leaWeAC 2. After her
injury, the plaintiff was diagnosed with Reflex Sympathetic Dystrophy,confilex Regional
Pain Syndrome, a condition caugchronic, disabling pain in her extremitimtaffected the
functioning of her circulatory and musculoskeletal systems and initially miecy@er from

engaging in routine activities such as walking or lifting objetdsy 27. From the date of her

2 The plaintiff has also filed a Motion for Leave to File a-Baply in Oppotion to Defendant’s Motion for
Summary Judgment (“Pl.’s Sieply”), ECF No. 39. This motion is granted to giu# consideration to the
parties’ arguments.



injury to May 9, 2013the plaintiff received worketr compensation payments pursuant to the
Federal Employeé€ompensation Ac{‘FECA”), 5 U.S.C. 88 810#t seq.Def.’s Mot., Ex. 1
at FBI 1206, ECF No. 25-5.

Several months after the injury, in January 2@4& plaintiffcontactedRPO about
returning to work and requestpdrmission to telecommutd=AC § 30. In the months that
followed, the plaintiff and various FBI personnel engaged in a series of comnumscat
regarding the processes and requinetsiéor her return to worklnitially, some supervisors
suggested to the plaintiff that they merely had to grant herasonable accommodatiénFor
example, when the plaintifirst requested to return to work in January 2012, her direct
supervisor, Gordon Bitko, told her that she needed to be in the office for more than just two
hours, proposing a “reasonable accommodation” that the plaintiff work four hours in tee offi
per day with the rest completed at homiel.

The situation was soattarified, howeverthat the plaintiff could noteceive a
“reasonable accommodation” while still receiving workedsnpensation paymentn
January 11, 201ZElizabeh Stoddard, a Supervisor in RPO, Def.’s Mot., Ex. 6, Deposition of
Elizabeth Stoddard, at 10:16-18, ECF No. 25-10, explained to Bitko that “[e]mployees on
Worker's Compensation do not go through the Reasonable Accommodation Piostssd
they go through a process that is facilitatedtbg Worker's Compensation Unit (“WCU”)]
called Altenative Work Assignments AWA”),” Def.’s Mot., Ex. 14 at FBI 1671, ECF No. 25-
18; see alsd”l.’s CorrectedOpp’n Def.’s Mot. (“Pl.’s Opp’n”)at 4 ECF No. 34*The FBI
decided that Platiff would not go through theReasonable Accommodation Process{ bu
instead would proceed undéetAlterative Work AssignmentAWA') process of workers’

compensation directed by Michael Huff.” (citations omitted)). Under the AVé&gasMichael



Huff, the Unit Chief of the FBI'SVCU, would have to draft an AWA “job &dr” for the plaintff
and submit it to the Department of Labor (“DOL”) for appro¥aPl.’s Opph at 4 (citingPl.’s
Opp’n, Ex. 6, Deposition of Michael Huff, Unit Chief, Workplace Injury Liaison Unit| FB
(“Huff Dep.”), at 159-61, ECF No. 31}6 As explained by Stoddard, the AWpkocess is
similar to the “reasonable accommodation” process, but the plaintiff would be conteoemga
DOL instead of the FBI. Def.’s Mot., Ex. 14 at FBI 1671. As part of this process, thefplaint
had to communicate to WCU about the job activities she could and could not perform given her
medical condition Id.

On March 22, 2012, Stoddaadlvisedthe plaintiffvia email thashe could start working
once the RPO had completed #i&/A processin coordination withVCU, statingthat “[t]here
are several projects that we are eager to get you engaged in as soon as lgoaite ak’'ve
complete [sic] the appropriate processes.” Def.’s Mot., Ex. 15 at FBI 2206-07, ECF Ng). 25-
see alsdl.’s Opp’n, Ex. 26 at FBI 225 ECFNo. 31-26. Stoddard listed a number of job duties
that they were hoping the plaintiff could “support.” Pl.’s Opp’n, Ex. 26 at FBI 2257. Stoddard
asked the plaintiff in the March 22 email to confirm the work activities she coularmegiven
her currehmedical conditiontelling her that “[tjo be clear, my understanding is that [Huff],
[Bitko], and I all need positive confirmation from you that you feel comfortabjperforming
these roles; otherwise we would want tew@uate themush that you areomfortable.” Def.’s
Mot., Ex. 15 at FBI 22070ne week laterpn March 29, 2012, the plaintiff responded, but stated

only thatshe was havingmeail problens, askedto have messages sent to another email address,

3 In his deposition, Huff explains that his unit changed its name froriwbekmans’ Compenden Office”
and “Workers’ Comp Unit” to the “Workplace Injuryidison Unit.” Huff Dep. at 9:44. For ease of reference,
and because the parties refer to the office as the “Workers’ Compensatigringraffice is referredo in this
opinionas thé'W orkers’ Compensation Unit” oWCU.”



and explainedhat she would “proceed to review the work duties” and would let Stoddard know
if she had any question&d. at FBI 2206.

Several weeks lateon April 19, 2012, RPO Assistant Director David Schlendorf
informed the plaintiff that they were stilivaiting to hear back from [the plaintiff] about .the
work duties.” Id. at FBI 2206.The gaintiff responded that she had, in fact, replied to
Stoddard’s March 22meail “regarding the work duties,” stating that “[a]t the time [Stoddard]
sent me the-mail with the work duties | din’t [sic] have any questions” and that “| am sure onc
we have an oficial [sic] starting work date we will need to regroup and sesefwek duties
need to be updatedId. at FBI 2205-06. Stoddard and Huff then expressed confusion to one
another, as neither of them had seen a response from the ptgueatfificallyregarding the job
duties. Id. at 2205. Stoddard wrote to Huff, stating that “[t]he only response | saw to the work
duties” was the plaintiff's March 2%sil and that to Stoddard’s knowledge, the plaintiff had
“not positively confirmed that the work duties were okay and appropriate for her inedica
circumstances, as requestedi:

Five days later, Huff wrote to Schlendorf, telling himat “[tjhere is ndting more
[Schlendorf] or anyone else in RPO needs to do” and that they were still “waititigeon [
plaintiff] to provide a response {8toddard’s] email and provide [Huff's] office with updated
medical[informatior] from her dator and a completed safetlieck list Def.’s Mot., Ex. 16 at
FBI 1741, ECF No. 220. Huff explained that “[a)jce these three issues are resolved, then
[they could]proceed with making a light duty job offer to [the plaintiffld. Yet, no evidence
is in the record that the plaintiff ever substantively responded to the MarchaZrem

Stoddard confirming the work duties she was comfortable performing.



On May 18, 2012, howevdhe plaintiff againvrotein an enail to Huff that she had
“been cleared to work 2 hours a day 5 days a week close to home on a trial basis.Matef.’s
Ex. 18 at FBI 1838, ECF No. 25-22. Huff responded by referring to an appeaaknt
conversation the plaintiff had with Hufivo weeks earlieon May 3, 2012 Id. According to
Huff's email in this conversatioriuff and the plaintiff discussed that they would have to wait
until the plaintiff’'s doctor cleared her to work for four hours per day and that theifp lad@ut
stopped having, in her terms, “bad daf/dd. at FBI 1838; FAC 1 43-44The plaintiff
respondedo Huff’'s emailby reiterating her desire to return to work “on a gradual basis.” Def.’s
Mot., Ex. 18 at FBI 1837. Huff replied that he had discussed the matter with RPO leadership,
including Schlendorfresulting in thé'unanimous” decisiotthat the plaintiff‘need[ed] to
concentrate on recovery efforts regarding [her] medical conditmaing, in particularthat the
plaintiff was still having “bad daysithen she could not “function well.Id. at FBI 1836.Huff
explained that the plaintif“bad days”issue is‘not taken into account within [DOL’'s AWA
process,” anthad the “potential to create a great deal of stress on [the plaintiff] addtlead to
a denial of benefits if [she] [could not] continue to work the formalized return to wogkgmno
under the [DOL] rules and regulationdd. Huff advised tht everyone “agreed that [the
plaintiff] need[ed] to continue [her] recovery program and the most important isagengr]
long term health and well being” and that “[clJoming back to work at this point could jeopardize
all the hard work and positive gains [she] ha[d] made thus fdr."Huff concluded that ond@e
plaintiff's doctor had cleared her to work for at least four hours per day and her “issue with bad
days and good days ha[d] been resolved as much as pdsdiQle, would “be happy to develop

an alternative work assignment to meet [her] medical restrictidds.Huff thenexplained to

4 According to Huff, on these “bad days,” the plaintiff told him she was able to get out of bed and
work.” Def.’s Mot., Ex. 13 at FBI 291%CF No. 2517; see also id.Ex. 19 at FBI 22561.



Bitko that WCU could not make a “suitable offer for . . . work as [the plaintiff] [auritly
work 2 hours per day, and she, by her own admittance, [did] not know when she [would] have
good and bad days.ld. at 1835.

On July 16, 2012, Hufivroteto Schlendorf, Stoddard, and Bitkelling themthat he had
spoken to the plaintiff about Stoddard’s March 22 email on April 27 and May 3. Def.’s Mot.,
Ex. 19 at FBI 2250-51, ECF No. 25-23. According to Huff, the plaintiff stated that she could not
“comment][sic] to performing any of the duties in the March 22, 2012, email as she does not feel
comfortable trying to make deadlines with her wositiceshe has “good days and bad days,
[when] she is not able to get out of bed and work on the bad days,” and, consequently, she did
not make “a commitment to work specific job duties as outlined in the March 22, 204 'e-

Id. at FBI 2250. Huff further explained that he could not make an AWA job offer based on
“good days and bad days,” and that in order for him to write an offer, he had to have a “list of
duties that [the plaintiff would] be performing.’ld. SinceHuff could not make a job offer under
FECA, Huff referredthe plaintiffto Lynn Hoffman at FBI's [Office of Equal Employment
Opportunity Affair's (“OEEOA”)] Office of Reasonable Accommodationd. at 2250-51.

Rodney Yeldera Program Manager at OEEORgwever, refused to adjudicate the
plaintiff's request for a reasonable accommodation while she was still onrg/orke
compensation. Def.’s Mot., Ex. 20, at FBI 1583, ECF No. 25-24. On August 13,Y28d&¢
informed the plaintifthat “[b]ased on the fact that [she was]rently on worker's compvith
no work return date, a reasonable accommodation determination c[ould not] be rfaeid on
case at th[atfime.” Id. On August 17, Yeldealsotold Huff that he would explain to the
plaintiff thatan individual would have to meet the requirementdlatiff's] program” before

OEEOA could “provide a reasonable accommodation” and that “[i]t is not reasdongtrovide



an accommodation to an employee on workers comp to come back to work when the worker’s
comp unit’s requirements have not been met.” Def.’s Mot., Ex. 21, at FBI 2269, ECF No. 25-25.

On September 28, 2012, the plaintiff contacted Huff again, claiming thatsB&&ims
Examiner in her case, Shanell Dawvimuld “approve” her request to “return to work 2 hours per
day, 5 days per week.” Def.’s Mot., Ex. 22, at FBI 2314-15, ECF No. 25-26. On October 5,
2012, however, Huff clarifieth an email to David Wade, the Chief Medical Officer at thé, FB
that he spoke to a Supervisory Claims Examiner at DOL, Stephanie Stone, who told him tha
Davis hadin fact, not approved the plaintiff's request and insteaddlddhe plaintiff “that
DOL does not approve 2 hour job offers as suitable.’at 2313. Wadewrote to the plentiff,
explaining that he had discoverddt DOLhad required the plaintiff to undergo a Second
Opinion Examination in May 2012. Pl.’s Opp’n, Ex. 18 at FBI 2330, ECF No. 31-18.
According to Wade, the Second Opinion Examiner concluded that the plaintiff could work si
hours per dayld. at FBI 2330. Accordingly, becauséthe conflict between the plaintiff's
attending physician and the second opinion examén&hird evaluation [was] needed to resolve
the conflicting opinions.”ld. The record is unclear whether a thinédical evaluation was ever
scheduledandcompleted.

Six months later, on May 21, 2013, after the plaintiff's workers’ compensation payments
had ceasedhe FBI's Reasonable Accommodations CommiftBAC”) convened and
recommended a patime schedule of 20 hours per week as a reasonable accommodation for the
plaintiff. Def.’s Mot., Ex. 2 at FBI 1462, ECF No. 25-Bhe plaintifffirst reported back to
work onat FBI Headquarters dviay 20, 2013, accepting@RAC’s paritime schedule as
offered on May 24. Bf.’s Ans.Pl.’s Am. Compl. (“Def.’s Ans.”) § 71, ECF No. 1§ef.’s

Mot., Ex. 3 at FBI 1522.



Over the next several weeltse plaintiffrepeatedly requested permission to work from
an office closer to home, FAC Y 74-75, and on July 16, after a June 27 incident during a fire
drill where the plaintifffainted andvas taken to the FBI's Health Services Unit, the FBI
determined that she wasable to meet work attendance requirements at FBl Heddogjhl.

1 76; Def.’s Ans. { 78. On August 21, 20@& plaintiffbegan working in the Chantilly,
Virginia, office of the FBI Cyber Divisiorand by January 2014 her work wak-time. Def.’s
Ans. { 80.

B. The 2012 Director’'s Award and 2013 Attorney General's Award

While the plaintiff was still on leave, some of her coworkers on the Sentinel pegect
were selected as recipients of the 2012 Director’'s Award for Outstatlmdarghation
Managemen FAC { 55.Although the plaintiff alleges that she was on the initial list of
employees considered for the award, she did not receila §§55-57. Robert Blakey
Spedal Assistant who managele Sentineproject,ld. 1 34,selectedhe initial slate of
nomineedrom the Sentinel projedor the awardseeDef.’s Mot., Ex. 26, Sworn Statement of
Robert Blake, Special Assistant, Information Technology Managemersi@yiFBI (“Blake
Statement”) at FB61-64, ECF No. 25-30According to Blakehe did not nominate the plaintiff
for the 2012 Director’'s Award because he did not feeltti@plaintiff’'s contribution to theeam
was critical to the success of the projewiting that, in his viewthe plaintiffwas “mainly a
conduitfor theflow of information between the team and one eritapd “[s]he was not one of
the managers overseeing the details of the project or one of the designegamprers who
createdSentinel.” Id. at64. MoreoverBlake cited the fact that the plaintiffreost ecent
contribution to the team was in September 2011, nearly a year before the prejeonmpdeted

in July 2012.1d. Moreover, Blake understood that “[g]roup nominatidos the award] are



limited to 15 nominee$ Id. at 63 Jeffrey Johnsorhe Assstant Director of the Information
Technology Management Division at the FBI, who made the final decision aboutegsfoin
the award, agreed with Blak&eeDef.’s Mot., Ex. 23(“Blake Dep.”)at30:14-15, ECF No. 25-
27, Ex. 27 Sworn Statement of Jeffr€€. Johnson, Assistant Director, Information Technology
Management Division, FBI (“Johnson Statememdt)FBI 5859, ECF No. 25-31. Shortly
before filing this action, in October 201t4e plaintiff alsdearned that a group of her-emrkers
had receivd another award, the 2013 Attorney General’'s Award for Excellence in Informati
Technology (“AG’s Award”). FAC { 66.

C. Procedural History

Beginning as early as February 200&enthe plaintiffrequested informal counseling
whenher first request to return to work was denied, and continuing until she filed this #ation,
plaintiff had several interactions with the FBI's OEEOA. FAC 11 11-16. On April 13, 26&2,
filed her first formalEEO complaint,id. § 37, alleging discrimination and retaliation because of
the FBI's denial of her request to return to work for two hours persggfpef.’s Mot., Decl.of
Jessika Rovell, Supervisory Attorney-Advisor, Unit Chief, Complaint’s Prowg&mit,
OEEOA, FBI (“Rovell Decl.”), af] 4, ECF No. 25-4. On October 25, 2012, the plaintiff filed
her second EEO complaint, alleging discrimination as well as retaliation fol5&{0 activity
when she became aware that she did not receive the 2012 Director’'s Aw&fc. The FBI
complete two Reports of Investigations, whialere receivedby the plaintiffon September 13,
2012 and April 11, 2013espectively FACY 11;see alsdef.’s Reply Supp. Mot. Summ. J. &
Mot. Dismiss (“Def.’s Reply”) Ex. 44 (excerpts of the secoadministratie Report of
Investigation), ECF No. 38-9Shesubsequentlwithdrew her hearing requesia July 31, 2014,

FAC q 13, andcher cases were dismissed, Rovell D&§l6-7.
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Followingthe OEEOA'’s final action of dismissal for both matters, the plajrarff
August 28, 2014fjled the instant lawsuitlleging claims of failure to provide a reasonable
accommodation, disparate treatment because of a disadidg, claim of retaliation because of
protected activityseeFAC | 4, and an amended complaint in March 2015, tcaddild claim
of retaliation based on her exclusion, in the Fall of 2&®b#n the nominee list fathe 2013
Attorney General’'s AwardseePl.’s Opp’n at 44; FAC { 137nitially, the Court issued a
Scheduling Order closing discovery by October 9, 2B&eMinute Order, June 8, 2015. After
two extensions were granted, discovery closed on April 8, 2016. Minute Order, De@&mber
2015. Two months later, on June 20, 2016, the defendant filed the instant motion.

. LEGAL STANDARDS

A. Motion for Summary Judgment

Federal Rule of Civil ProceduRule56 provides that summary judgment shall be
granted “if the movant shows that there is no genuine dispute as to any mateald the
movant is entitled to judgment as a matter of lakeb. R. Civ. P.56(a). The moving party
bears the burden of demonstrating the “absence of a genuine issue of materildiagtite,
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986), while the nonmoving party must present
specific facts supported by matesiah the record that would be admissible at trial and that could
enable a reasonable jury to find in its fava®e Anderson v. Liberty Lobby, Inc. (“Liberty
Lobby”), 477 U.S. 242, 248 (1986)jlen v. Johnson795 F.3d 34, 38 (D.C. Cir. 2015) (noting
that on summary judgment, appropriate inquiry is “whether, on the evidence so viewed, ‘a
reasonable jury could return a verdict for the nonmoving party” (quatiogyrty Lobby 477

U.S. at 248)).
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"Evaluating whether evidence offered at summary judgment is sufficisentba case to
the jury is as much art as scienc&state of Parsons v. Palestinian Aytsbl F.3d 118, 123
(D.C. Cir. 2011).This evaluation is guided by the related principles that "courts may not resolve
genuine disputes of fact in favor of the party seeking summary judgretayi v. Cotton134
S. Ct. 1861, 1866 (2014) (per curiam), and "[t]he evidence of the nonmovant is to be believed,
and all justifiable inferences are to be drawn in his favdrdt 1863 (quotind.iberty Lobby
477 U.S. at 25%alteration in original)).Courts must avoid making "credibility determinations
or weigh[ing] the evidence," since "[c]redibility determinations, theghiag of the evidence,
and the drawing of legitimate inferences from the facts ayefymctions, not those of a judge.”
Reeves v. Sanderson Plumbing Products, 580 U.S. 133, 150-51 (2000) (internal quotation
marks omitted)see alsdBurley v. Nat'| Passenger Rail Coy@01 F.3d 290, 295-96 (D.C. Cir.
2015). In addition, for a factual dispute to be "genuine,"” the nonmoving party must bBstablis
more than "[tlhe mere existence of a scintilla of evidence in support of [itslopgsLiberty
Lobby 477 U.S. at 252and cannot rely on "mere allegations” or conclusory statensss,
Equal Rights Ctr. v. Post Props, 1n633 F.3d 1136, 1141 n.3 (D.C. Cir. 201\gitch v.
England 471 F.3d 124, 134 (D.C. Cir. 2006). “If the evidence is merely colorable, or is not
significantly probative, summary judgment may be grantéaberty Lobby,477 U.S. at 249-50
(citations omitted).Moreover, “acomplete failure of proof concerning an essential element of
the nonmoving party's case necessarily renders all other facts imniat€efdtex Corp. v.
Catrett,477 U.S. at 323. In that situation, “[tlhe moving party is ‘entitled to a judgment as a
matter of law’ because the nonmoving party has failed to make a sufficiennhghanvan

essential element of her case with respect to which she has the burden of jgrodhé Court
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is only required to consider the materials explicitly cited by the parties, but may on its own
accord consider "other materials in the recoffecd. R. Civ. P. 56(c)(3).

B. Rule 12(b)(1)

To survive a motion to dismiss under Federal Rule of Civil Procedure 12¢hg1),
plaintiff bears the burden of demonstrating the court's subjatter jurisdiction over his claim.
Arpaio v. Obama797 F.3d 11, 19 (D.C. Cir. 2015). “Federal courts are courts of limited
jurisdiction,” possessing ‘only that power authorized by <Titution and statute.”Gunn v.
Minton, 133 S. Ct. 1059, 1064 (2013) (quotikgkkonen v. Guardian Life Ins. Co. of A&l
U.S. 375, 377 (1994)). Indeed, federal courts are “forbidden . . . from acting beyond our
authority,” NetworkIP, LLC v. FC(C548 F.3d 116, 120 (D.C. Cir. 2008), and, therefore, have
“an affirmative obligation ‘to consider whether the constitutional and statatghpority exist for
us to hear each disputeJames Madison Ltd. ex rel. Hecht v. Ludvdg F.3d 1085, 1092 (D.C.
Cir. 1996) (quotingHerbert v. Nat'l Acad. of Sci974 F.2d 192, 196 (D.C. Cir. 1992)). Absent
subject matter jurisdiction over a case, the court must dismidstbaugh v. Y & H Corp.546
U.S. 500, 506-07 (2006)EB. R.Civ. P.12(h)(3).

When considering a motion to dismiss under Rule 12(b)(1), the court must accept as true
all uncontroverted material factual allegations contained in the complaintcamdtfue the
complaint liberally, granting plaintiff the benefit of all inferences that casiebbwedfrom the
facts alleged’ and upon such facts determine jurisdictional questigns.’Nat'l Ins. Co. v.
FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011) (quofirfgpmas v. Principi394 F.3d 970, 972
(D.C. Cir. 2005)). Wen necessary, the couray “undertake an independent investigation to
assure itself of its own subject matter jurisdictioig&ttles v. U.S. Parole Comm429 F.3d

1098, 1107 (D.C. Cir. 2005) (quotittpase v. Session835 F.2d 902, 908 (D.C. Cir. 1987)),
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and consider factdeveloped in the record beyond the complaihf,see alsdHerbert v. Nat'l
Acad. of Sci$.974 F.2d 192, 197 (D.C. Cir. 1992) (in disposing of motion to dismiss for lack of
subject matter jurisdiction, “where necessary, the court may considemtipéast
supplemented by undisputed facts evidenced in the record, or the complaint supplegnented b
undisputed facts plus the court's resolution of disputed facts”). To do so, “the districhagur
consider materials outside the pleading¥eifome Stevens Bim., Inc. v. FDA402 F.3d 1249,
1253 (D.C. Cir. 2005)ee als@Belhas v. Ya'alarb15 F.3d 1279, 1281 (D.C. Cir. 2008)
(examining materials outside the pleadings in ruling on a Rule 12(b)(1) motiomtissiier
lack of subject matter jurisdictionoal. for Underground Expansion v. Mineta33 F.3d 193,
198 (D.C. Cir. 2003) (noting that courts may consider materials outside the pleadingsgin rul
on a Rule 12(b)(1) motion to dismiss for ladksabject matter jurisdiction).
1. DISCUSSION

The plaintiff assertghree claims: irCount I,she claims failure to accommodaite
violation of theRehabilitationAct, FAC {1 81100 in Count Il,sheallegesdisparate treatment
based on the defendant’s refusal to allow her to return to work on a reduced scheuaole of
hours per dayid. 1 101-13andin Count Ill, sheallegesretaliationstemming from the FBI not
considering her for awards in 2012 and 20di319 11440. Each of the plaintiff's claims is
consideredseriatimbelow.

A. Count I: Failure to Accommodate

The plaintiff alleges that the FBI violated the Rehabilitation Act by failing to peoaid
reasonable accommodation for her disability. The defendant responds by prargarnihg that
the plaintiff could not have performed the essential functions of her position with or wiitleout

reasonable accommodatsrequested by the plaintiff. Moreover, the defendant also tiates
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the FBI could not have provided a reasonable accommodation for the plaintiff untillshedet
to work, and “[t]he reason Plaintiff did not return to work sooner is because the Dagastme
Labor would not approve a two-hour per day work schedule, tlattPlaintiff had not
confirmed the job duties she would perform upon her return.” Def.’s Statement of Undlispute
Material Facts (“Def.’sSUMF”) 1 30, ECF No. 25 (citing Def.’s Mot., Ex. 14 at FBI 1671, Ex.
15 at FBI 2206-07, Ex. 16 at FBI 1741, Ex. 17 at FBI 1795, Ex. 18 at FBI 1838, Ex. 19 at FBI
2250-51, Ex. 20 at FBI 1583, Ex. 21 at FBI 2269, Ex. 22 at FBI 23l%}.legal standard for a
failure to accommodate claim is discussed first, before turning to an assesstherplaintiff’s
claim.
1. Legal Standard

The Rdabilitation Act prohibits fedral gencies from discriminatinggainst disabled
individuals and also requires agencies to “mak|[e] reasonable accommodationsntovthe
physical or mental limitations of an otherwise qualified individual with a disabilityis/ao
applicant or employee, unless [the employer] can demonstrate that thenvaataion would
impose an undue hardshipfdams v. Riceb31 F.3d 936, 942-43 (D.C. Cir. 2008) (quoting 42
U.S.C. 8 12112(b)(5)(A (alterations in originaj)see also Taylor v. Ricdb1 F.3d 898, 905
(D.C.Cir. 2006);Klute v. ShinsekiB40 F. Supp. 2d 209, 215 (D.D.C. 2012) (quotiugriddin
v. Bolden674F. Supp. 2d 64, 82 (D.D.@009)). To determine an appropriate reasonable
accommodation, the agency shoulditfate an informal, interactive process with the qualified
individual with a disability in need of accommodation.” 29 C.F.R. § 1630.2(0)&]n“
employer is not required to provide an employee that accommodation [s]he requestsrsr pr
the employer need only prale some reasonable accommodatidonAka v. Wash. Hosp. Cir

156 F.3d 1284, 1305 (D.Cir. 1998) (en banc)).
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To survive summary judgment orfalure toaccommodaclaim, a plaintiff must “come
forward with sufficient evidence to allow a reasonable jury to conclude thathebes four
elements: “(i) she was disabled within the meaning of the Rehabilitation Act; (ent@oyer
had notice of her disability; (ii))he was able to perform the essential functions of her job with or
without reasonable accommodation; and (iv) her employer denied her requesdso@able
accommodation of that disability.Solomon v. Vilsack’63 F.3d 1, 9 (D.C. Cir. 2014nternal
citations omitted)Doak v. Johnsori798 F.3d 1096, 1105 (D.C. Cir. 2015mith v. Lynch106
F. Supp. 3d 20, 39 (D.D.C. 2015).

2. Analysis

Therecord is undisputethe plaintiffwas disablediuring the pertinent time periahd
thatthe FBIhad notice oherdisability, therebyestablising the first two elements of@rima
faciecase for her failure to accommodate claiBeeDef.’'s Mem. Supp. Mot. Summ. J. (“Def.’s
Mem.”) at 11 ECF No. 25. The defendant does dispute, howévatrthe plaintiff couldhave
performedthe “essential functions of her job with or without reasonable accommodaSee.”
generallyid. at 11:28.

“The term essential functions means thiedamental job duties of the employment
position the individual with a disability holds oeslres;"it “does not include the marginal
functions of the position.” 29 C.F.R. § 1630.2(ftvidence of whether a particular function is
essential includésseveral aspects(if The employer’s judgment as to which functions are
essential(ii) Written job descriptions prepared before advertising or interviewing applicants for
the job; (iii) The amount of time spent on the job performing the function; (iv) The comeegue
of not requiring the incumbent to perform the funcfias well as’tlhe termsof a collective
bargaining agreementyi) The work experience of past incumbents in the job; arfdiipiThe

current work experience of incumbents in similar j6b29 C.F.R. § 1630.2(n)[3
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In this case, the defendant has preseesséntiallyunrelutted evidence thdhe plaintiff
would not be able to fulfill the essential functions of the position by only working two hours per
day. The plaintiffconcedes as muctestifying that “I'm not saying that | would have been able
to do all of the work ira two-hour in-office schedule, but | would have been able to perform any
and all duties that | performed on any given project during those two hours.” Pl.’atDep.
103:16-20. In particular, two “essential functions” of the plaintiff's positiondstaut. First, the
volume of work associated with the plaintiff's job dutrequired that shevork essentially full
time. SeeDef.’s Mem. at 1415. The plaintiff testified thashewas required to workt least an
eighthour per day schedule, Pl.’s Dep. at 122:24-123:3, and that she often worked for nine or ten
hours per dayid. at 25:2-4, 29:22-30:6, 31:9-18ee alsdef.’s Mot., Ex. 5, Pl.’s Ans. Def.’s
First Interrogatories, at 7, ECF No. 25-9 (“I worked full time for Sentinel . . | aftdn put in
nine or even teimour days.”).

A secondessential function of the plaintiff's jalsas her ability to participate in
“impromptu’ meetings which often involedclassified informatiomequiringthat she be present
in person. Te plaintiff concedes that ma®js were an “important part” of her jokgePl.’s
Dep.at 59:11-17, and that she was constantly involved in meetings as an important part of her
job, seeid. at 36:15-18, 45:9-10 (“we would have impromptu meetings”), 46:23-4hg.
plaintiff alsoexplained that her permanent position in the PMU required a commitment to “work
collaboratively with the team,” and that “[e]verything PMU does is time sensitidas driven
by external and internal deadlines,” and that her colleagues “meet &dloat’95:1-7, 96:20-

97:11, 117:18-25.
Given the fulltime and meetingneavy nature of the plaintiff's position, which required

her inperson presence due to classified informa@omaximumwo-hoursperdaywork
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schedule does nappear tde enough time teatisfy just theneetingrequirement®f the job,let
alone ay of the plaintiff's other responsibilities. Indedide plaintiff admits that just one

“formal meeting” which frequently occurred, would itself last from one to two hadrst
53:18-23, ad she concedes sheould not be able to attend all the meetings while [she] was in
the office for just two hoursjd. at 106:4-10. The only rebuttal offered by the plaintiff is to
suggest thafor meetings outsideer proposetivo-hour work windowshe could “dial into

those meetings.’ld. at 106:10-16; PIl.’s Opp’n at 23-2¥et, the plaintiff does not dispute that
this solution would not have been viable for classified meetings, Pl.’s Dep. at 106:10-15,
including “system security meetinfysvhich she describes as “impromptu” and occurring
“forever, constantly, and continuouslyd. at 47:19-48:20.

Thus, the plaintiff effectively admits she could not perform the essentidldoaof her
position by working only two hours per day. Nevertheless, the plaintiff arguesfémeldit
erredby “analyzing whether [the plaintiff] could do the essential functions ofdtebé¢fore she
obtained the accommodations,” namely working two hours per day, and asserts thatshanc
was given a chance to build up her strength, she would be able to handle more projedgs, [and]
to more meetings.’Pl.’s Opp’n at 18-19 (emphasis omitted). In other words, the plaintiff
appears targue that she sought to return to work “gradually,” and eventually, at sometip@int,
plaintiff would have been able to perform the essential functions of her postem.e.g.FAC
12; Pl’'s Opp’n at 2, 9, 18 (explaining that she could eventually return tinfigliwork “[o]nce
she was given a chance to build up her strength'ttzaitd'Plaintiff was only seeking a twmour
day schedule as a stepping stone to a full return to work.”).

Theplaintiff's argumentis not persuasive for at ledsto reasons.First, as the defendant

points out, by asserting that she would slowly and gradually be able to perfoumdherfs of
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her job, “[o]nce she was given a chance to build up her strength,” the plaintifadmaitould
not perform the essential functions of her job at the time she requested the adetiomSee
Def.’s Replyat 3, ECF No. 38

Secondand relatedly, the law is cledrat a plaintiff alleging a failure to accommodate a
disability “must establish her ability to perform” the essential functions of her jobédtrtie
the employer denied her request for accommodatibhriter v. District ofColumbig 809 F.3d
66, 70 (D.C. Cir. 2015kee als@Basden v. Prof'l Transp., Inc714 F.3d 1034, 1037 (7th Cir.
2013) eoncluding that a plaintiff'sability to come to work, or to otherwise perform the
essentiafunctions of her job, is examined as of the time of the adverse employment decision at
issue”);Wood v. Green323 F.3d 1309, 1314 (11th Cir. 2003) (holding thplaantiff was not
qualified where he could not perform essential functions in the ‘presen the immedit
future”); 29 C.F.R. § 1630.2(m) app. (EEOC Interp. Guidance) (“The determination of whether
an individual with a disability igjualified . . . should be based on the capabilities of the
individual . . . at the time of the employment decision.”)). TRgsnuch as the plainti¥ould
have likedto use a twehour work day as a “stepping stone” to retgraduallyto full-time
work, this simply does not meet the requirement of being alpjerform theessentialdinctions
atthe time of the requested acamwdation, rather than abme later date. The Rehabilitation
Act’s provisions “contain no reference to an individual’s future ability to perfberessential
functions of his position. Myers v. Hosg50 F.3d 278, 283 (4th Cir. 1995)Td'the contrary,
they are formulated entirely in the present tense, framing the precieeasghether an
individual ‘can’ (not ‘will be able to’) perform the job with reasonaléeommodation.”ld.; see

42 U.S.C. 8§ 12111(8¥ptating that a reasonable accommodatiomcheres wheréwith or
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without reasonableccommodatiofi a plaintiff “canperform the essential functions of the
employment position thatish individual holds or desire¢¢mphasis added))

Simply put, an agency is not legally bound by the Rehabilitation Act to provide any
injured employee the opportunity to work a two-hour per day schedule, on an indefinit@basis
the chance that the employeéght at some point, gradually improve and be able to perform her
position’s essential job functions.h& law does not reach so faés they make clear, the
plaintiff never gave a timeframe for when she might be able to work at least foutpleouisy,
making it difficult for her to work a consistent and predictable work sche@deFrazier-White
v. Gee, 818 F.3d 1249, 1256 (11th Cir. 2016) (where“Blaintiff did not suggest a time frame
for when she would be able to resume herdully positon, and she later admitted . . . that she
did not know how much time she needed or whether any amount of time would be sufficient,
the “Plaintiff’'s request for amdefinite extension of lightluty status was unreasonable as a
matter of law.”);Browning v. Liberty Mut. Ins. Cp178 F.3d 1043, 1048 (8th Cir. 1999)

(holding that “[t]he fact that [the plaintiffontinued to heal, gain strength and . . . once again
becomle] a qualified individual who could perform the essential functions of the job, does not
obviate the fact that she was not a qualified individuti@time” of termination)Gantt v.

Wilson Sporting Goods Cdl43 F.3d 1042, 1047 (6th Cir. 1998) (“Reasonable accommodation
does not require the employer to wait indefinitely for an employee’s mediedition to be
corrected.”)

The D.C. Circuit’s recent decision Boak v. Johnsors illustrative ofthis point. In
Doak,the D.C. Circuit affirmed the grant of summary judgment tagancythatrejected an
injured plaintiff's request to telecommutsith a twohour start and end time “for a month or

two.” Doak,798 F.3dat 1101. After denying this request, the agency subsequently terminated
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the plaintiff for her inability to perform the essential functions of her jdbat 1101-02.The
Circuit explained thateven with her desired schedule accommodation, [the plaintiff] would
have been unable to perform an essential function of her job: being present in the office to
participate in interactive, esite meetings during normal business hours and on a regular basis.”
Id. at 1105. Both th®oakplaintiff and the plaintiff here had positions that required
“[s]pontaneous meetings with various personnel” that “occur[ed] frequently” angdtesof
work could sometimes be too fast for anything other thasiterpresence.’ld. at 1106 (in¢rnal
guotation marks omitted)Like theDoakplaintiff, the plaintiff in the instant case had to “be
present for interactive meetings during normal business hours” and the accdionsoda
requested “would not have enabled her to perform that functidodk 798 F.3d at 1106-07;
see alsdMinter, 809 F.3d at 69-70 (holding that a claim for failure to accommodate could only
be made by one who is a qualified individuad, able to perfornthe job’s essential functions);
Carr v. Reno23 F.3d 525, 529-530 (D.Cir. 1994) (holding that an employems entitled to
summary judgment where a plaintiff's position required physical presemseki up and code
papers daily and her requested accommodation would not have enabled her to perform that
function); Samper v. Providence St. Vincent Med. @&ir5 F.3d 1233, 1238 (9th Cir. 2012)
(holding that an employer was entitled to summary judgment whesagebattendance was an
essential function for a nurse and the plaintiff's requested schedule would not Halee Gea
to perform that function sufficiely).

The plaintiff attempts to distinguidboakon its facts, noting that tH&oak plaintiff had
“frequent unscheduled absengeshich “prevented her from participating in program meetings
and other work group collaboration.” Pl.’s Opp’n at 19 (quoigk 798 F.3d at 1106

(alterations adopted)). According to the plaintiff, the accommodations shetedtvwould
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have permitted her to perform her job consistentlg.” This claim, however, lacks any
evidentiary foundation and is contradicted by her own deposition testimony in which she
confirmed thater teanmet frequentlythatmeetings were often “impromptuandthat they
werean important part of her job. Pl.’s Dep. at 36:15-18, 45:9-10, 46:23-47:2, 59:11-17, 95:1-7,
96:20-97:11, 117:18-255eeDoak 798 F.3d at 1106 (noting the plaintiff's claim that a late start
time “would not have interfered with [her] ability to do [her] job” was “devoid of angilje
explanation, or evidentiary corroboratiaand was‘contradict[ed by][the plaintiff's] own
deposition testimony, in which she confirmed that . . . her job involved interactive m&gtings

At bottom, te plaintiff'sunsupported statements that she could perform the essential
functions of her job with her requested accommodations “is insuffitdecreate a jury issue in
light of overwhelming and undisputed evidence that included her own prior sworn testimony
Id. at 1107.Accordingly, the defendant is entitled to summary judgment as to the plaintiff's
claim for failure to accommodate undbe Rehabilitation Act.

B. Countsll and Il : Disparate Treatment and Retaliation

The plaintiff makes three additional claimnsCounts Il and Il of the FAC First, the
plaintiff alleges the defendant discriminated against her because of Hmlitglibg refusing to
allow her back to workSee generallfFAC 1101-13 Second, the plaintiff argues she was
retaliated against for her EEO complaibéxause she wa®t included amonde fifteen
nominees for the 2012 Director’'s Award for Outstanding Inforomalanagementd. 7 114-
36, or among the nominees for the 2013 Attorney General’'s Award for Excellence in
Information Technologyid. § 137.

These daims fail, however, becaughe plaintiffhas not shown that the defendant’s

proffered nondiscriminatory reasanfor not allowing her back to work and not nominating her
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for the 2012 Director’'s Awardreeven remotely pretextuaFurther, the plaintiff cannot sustain
herretaliationclaim for not receivinghe 2013 Attorney General’'s Awasihce that allegation
was not administratively exhaustelach claim is assessed in turn.

1. FBI's Refusal to Allow the Plaintiff to Return to Work

The plaintiff argueshe “FBI refused to allow [her] to work because she became
disabled.” FAC {1 102. Courts analyze sudisability discrimination claims under the
McDonnell Douglasurdenshifting framework.” Doak v. Johnsgnl9 F. Supp. 3d 259, 271
(D.D.C. 2014) (citingAka v. Wash. Hosp. Ctr156 F.3d at 1288-89 Under the burdeshifting
framework, the plaintiff muststablish a “prima facie case of discriminationébgreponderance
of the evidencelf the plaintiff establishes a prima facie case, the employest then articulate
a legitimate, nosdiscriminatory reason fats actions.The plaintiff musthen demonstrate that
the employer’s stated reason was pretextual and that the true reastisonasnatory.” Id.
(quotingTaylor v. Small350 F.3d 1286, 1292 (D.C. Cir. 2003JA plaintiff can establish a
primafaciecase by showing that ‘(1) she is a member of a protetasd; (2) she suffered an
adverse employment action; and (3) the unfavorable action gives asertference of
discrimination.” Id. (quotingStella v. Mineta284 F.3d 135, 148.C. Cir.

2002)).

In Brady v. Office of Sergeant at Arna20 F.3d 490, 493 (D.C. Cir. 2008), the D.C.
Circuit clarified that, at the summary judgment stage, ‘fnestion whether the employee made
out aprima faciecase is almost always irrelevantristead, “thalistrict court must resolve one
centralquestion: Has the employee produced sufficient evidenceré@sanable jury ténd that
the employer’s asserted ndiscriminatory reason was not the actigson and that the
employer intentionally discriminadeagainst the employee time basis of [a protected

characteristic].”Id. at 494.
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The defendant has providedo legitimate, nordiscriminatory reasorn®r refusing to
allow the plaintif to return to workon a two-houmperday work schedule, and the plaintiff has
not producedny, let alone sufficienevidence for a reasonable jury to find that these were not
the actual reasons for the FBI's decisida.

First, the plaintiff's requested accommodationaafiwo-hour-perday work schedule
amounted to less than sixteen hours per waaek wasagainst FBI policy at the timeSeeDef.’s
Mot., Ex. 8 at 1126-30, ECF No. 25-{2BI Policies on PasTime Work) see also id.Ex. 7 at
FBI 3924, ECF No. 25-11 (FBI Work Schedule Policy Implementation Guldeyeover as
discussed above, the defendantdstablishedhat theplaintiff could not perform the essential
functions of her position with her proposeeb-hourperdaywork schedule See suprdart
[1I(A)(2) . Indeed, the plaintifaidmitsthat she could not haweitially performedthe essential
functions of her position on this schedule. Pl.’s Opp’n at 18A9she effectively concedes she
could not initially perform the essential functions of her positioa aintiff has failed to
“respond with sufficient evidence to create a genuine dispute on th[is] . . . issue . . . by
showing . . . that a discriminatory reason more likely motivated the employer . .hdotfi¢
employer’s proffered explanation is unworthy of credendaoak,798 F.3dat 1107(internal
guotation marks omitted). Indeed, flaet that theplaintiff was receivingand continued to
receivefor months after her requested accommodation, workers’ compensation payments only
underscores the fact that, at the time,glantiff was not prepared to perform the essential
functions of her positionSeeSoto-Ocasio v. FedExpessCorp, 150 F.3d 14, 19-20 (1st Cir.
1998) (“[1]f an ADA plaintiff was receiving . . . disability benefits that @redicated on her
inability to perform the job, then, to defeat a motion for summary judgment, she must make

some type of showing that she was in faleto perform the essential functions of her job
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during the time in question.”) (citing/eigel v. Target Store$22 F.3d 461, 468 (7th Cir. 1997))
(emphasis in original).

Second, even if thEBI wanted tceaccommodate the plaintjfét the timeshe made the
requested accommodatiahge plaintiff was receiving FECA workers’ compensation benédits
a disability and those benefits would have to st®peDef.’s Mot., Ex. 14 at FBI 1675 U.S.C.
8 8116(a) (federal employees may not receive compensation while receivddglfeiefits).
Thus, the FBI concluded that the only optaailable to thelaintiff was obtaining ad\WA
facilitated by the=BI's WCU and approved by DOLSeePl.’s Opp’'nat 4 Def.’s Mot., Ex. 14
at FBI 1671jd., Ex. 20 at FBI 1583, Ex. 21 at FBI 2269et, an AWA was not viablé. DOL
would not approve a two-hour-pday work schedule. Def.’s Mot., Ex. 22 at FBI 2318f.’s
Reply, Ex. 37 at FBI 3704, ECF No. 38£2ef.’s Reply,Ex. 38 at FBI 1338, ECF No. 38{fx
from DOL indicating that the claims examiner told the plaintiff that “a 2 hour a dayqakldw

not be deemesluitable”)® Further, the plaintiff never confirmed the duties she would be able to

5 The plaintiff sekzes on comments by Schlendorf made in response the plaintiff I8/83012emalil
informing him that she was cleared by her doctor to work 2 hours a daygoadual limited schedufe Pl.’s

Opp’'n at 1213; seeDef.’s Mot., Ex. 10 at FBI 221&CF No. 2514. Schlendorf replied: “That is great news and
we look forward to getting you back on the team.” Def.’s Mot., Ex. 1B&RE18. Schlendorf also indicated that
they hoped to “scope out a meaningful role that meets the requireynemstes [sic].”Id. Although the plaintiff
makes much of these statements, the mere comment by one superviser pheintiff could play a “meaningful
role” by working limited hours does not indicate that the plaintiffgpmsed accommodations were reasonable or
thatplaintiff could perform her essenti@lb functions by working only two hours per day. Essential job functions
are the “fundamental job duties” of an employee’s position, and thaydmelll but the “marginal functions” of a
job. 29 C.F.R. § 1630.2(n)(1). A “meaningful role” does not imply that fifadould perform her “essential job
functions.” In any event, the next day, Schlendorf clarified his centen stating that the plaintiff “should focus on
her recovery, and when she reaches a point vatherés medically cleadeto work 4 hours a day, RPO w[oulog
happy to work with her on the [Alternative Work Assignment)éf.’s Reply, Ex. 36 at FBI 2219.

The plaintiff claims that the “FECA Manual now describes the minimaorshfor a suitable fwas 2hours
per day.” Pl.’s Opp’n at8 Assuming that is true, that has nothing to do with the instant case. thhénhthe
plaintiff was seeking an AWA, DOL refused to authorizelzoRr per day job offer, a fathat theplaintiff does not
dispute. Def.’'s Mot., Ex. 22 at FBI 2313 (Huff explaining that he spoke to Steptioine, a Supervisory Claims
Examiner at DOL, who informed him that DOL does not appreliel job offers as “suitable”). In her SReply,
the plaintiff dispute onlywhethershewas told that DOL did not deem a tMour per day job suitabléSeePl.’s
SurReply at 1112, ECF No. 42PI.’s Dep. at 1222 (plaintiff staing that she did not recall being told by a claims
examiner that a “twdoura-day job would not be deemed silile.”). WhetheDOL or the FBI so advisetthe
plaintiff is immaterial given the undisputed documentary evidencéats Supervisory Claims Examiner
communicated to theefendanthat a twehour per day job would not be suitable. Def.’s Mot., Ex. 22 at FBI 2313.
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performas required SeeDef.’s Mot., Ex. 15 at FBI 2205-07 (exchanges between Stoddard,
Schlendorf, and the plaintiff showing that the plaintiff had“nohfirmed thatthe work duties
were okay and appropriate for her medical circumstdhcés Huff confirmed, in order to
write an AWA job offer, he had to have a “list of duties that [the plaintiff would}dréorming.”
Def.’s Mot., Ex. 19 at FBI 2250. According to Huff, howeu&e plaintiff could not commit to
performing any specific job duties as she did not feel comfortable “tryingke wteadlines with
her work.” 1d. at 225051

Neverthelesshie plaintiffcontends that the decision to deny the plaintiff's request to
work two hours per day was “suspect” because the FBI could have used the “helpOpPplis
at . The plaintiff misses the point. Regardless of whether the FBI could have usedipgr “h
they could not offer an opportunity for her to work two hours a day because it was, agtha tim
violation of FBI and DOL policies.

Moreover, the plaintiff's supervisors all appear to have expressed seriouscalcet
the plaintiff's health and welbeing. Huff told the plaintiff that all of her supervisors concluded
that the plaintiff “need[ed] to concentrate on recovery efforts regardingrftegtical condition”
and all “agreed that [the plaintiff] need[ed] to continue [her] recovery prograhthe most
important issue [was her] long term healtld aell being.” Def.’s Mot., Ex. 18 at FBI 1836.
Huff added that “[c]Joming back to work at this point could jeopardize all the hard work and
positive gains [she] ha[d] made thus fald. Moreover, Huff resisted submitting an AWA for
the plaintiff, in @rt,due toconcern that because of her “bad days,” she @voat be able to
comply with an AWA’sterms. Id. As noted, having “bad days” could have made it difficult for

the plaintiff to maintain a consistent and predictable work schetiu#.believedthis could
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have led to a “denial of benefitslt. Thus, if anything, her supervisors appear to have been
looking out for the plaintiff's interests, rather than actingant discriminatory animus

The defendant has more than sufficiently suppatsechse that the plaintiff could not
perform the essential functions of her job in 2012 and early 2013, and thetjhested
accommodation of a two-hour-per-day work scheede contrary té-Bl and DOL policies
barring such limited hours anlde granbf a “reasonable accommodatioiw’a persoroeing
compensatednderFECA. In short, the plaintiff has presented no evidence suggesting that the
FBI's “asserted nowliscriminatory reason[s] w[ere] not the actual reason[s] and that the [FBI]
intentionally discriminated against the [plaintiff] on the basis of [her disabilitady v. Office
of Sergeant at Arm$20 F.3d at 494. Accordingly, the defendant’s motion for summary
judgment is granted on Count II.

2. Defendant’s Failure to Award the 2012 Director’'s Award

The plaintiff claimsn Count llithat she was retaliated agairadtercomplainng to the
OEEOA about thedenial of hetwo-hour-per-day work schedule, when she was not included as
a nominee for the nomonetary2012 Director's Award FAC Y 11436. The defendant
responds that the plaintiff has not adequately rebutted the defendant’s profjérnedhte, non-

discriminatory reason for denying her the awarfihe Court agrees with the defendant.

! The defendant also argues that that the denial of the award was not an “adydogenent action” in the

context of gprima facieretaliation claim under the Rehabilitation ADef.’s Mem. at 3134, but thisargument is
not persuasiveWhile the D.C. Circuit has held that "not everything that makes an employegpy is an
actionable adverse actiorBtidgeforth v. Jewell721 F.3d 661, 663 (D.C. Cir. 2013), "[i]n the retaliation context
the 'adverse action' concept has a broadenimgéa and "reach[es] any harm that 'well might have dissuaded a
reasonable worker from making or supporting a charge of discrimmétBaird v. Gotbaum662 F.3d 1246, 4B
(D.C. Cir. 2011) (quoting@urlington N. & Santa Fe Ry. Co. v. Whif8 U.S53, 68 (2006)) The defendant does
not dispute that the Director's Award is "among the highest hongogees may receive from the FBICompare
FAC 1 55with Def.’s Ans. 1 55. Thus, a reasonable employee could find that theivaéfrom a list of pminees
for the award, denying them the prestige of the award itself as we# asabgnition from their peers and
supervisors at the awards ceremony, would "dissuade" them frokintma supporting a charge" of discrimination
or retaliation, or from rguesting a disability accommodatioBaird, 662 F.3d at 1249. e Court assumes
therefore without resolving, that the plaintiff's exclusion from the list ofnmees for the 2012 Director's Award
constitutes an "adverse employment action" for the pegpother retaliation claim.
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The plaintiffhasagain“failed to cast any reasonable doubt on, or create any disputed
guestion of material fact concernindpér protected activities drer employer’s “asserted non
retaliatory reason for” denying her the awaf@bak 798 F.3d at 1108Blake explained that he
did not nominate the plaintiff for the 2012 Director's Awaetause he did not feel her
contributionto Sentinel was critical to theuccess of the projebecause she wésainly a
conduitfor theflow of information between the team and one entity” gs¢he was not one of
the managers overseeing the details of the project or one of the designeggamprers who
created Sentingl Blake Statement at FBI 64Johnson, who made the final decision regarding
the nominees, “emphasize[d] that hundreds of people contributed to the success of Sadtinel” a
that while the plaintiff “was certainly one of those contributors,” Johnson feft¢bntributions
to the success of Sentinel were far exceeded by the 15 nominated for the Bivaetmd.”
Johnson Statemeat FBI 5859.

The plaintiff's efforts to raise a disputed fact regarding thesepnetextual reasons for
the deniato her of the 201Director’'s Awardfall flat. First, she contendbat all of the
members of the Sentinel team received the award, and so did “every member ofitlte¢ Sen
team who workedbo [sic] the transition.” Pl.’s Opp’n at 38. As the defendant notes, however,
the plaintiff supports this statement only by reference to the FeeDef.’s Reply at 21.
Contrary to the plaintiff's contention that more than fifteen individuals could have been
nominated, Pl.’s Opp’n at 40, Blake understood that only fifteen people could be nominated for
the awardseeBlake Depat26:15 anunderstanding corroborated by the plain terms of the
award guidelines expressly linmg the number for group nominationsfifteen “significantly
contributing individuals, Def.’s Mot., Ex. 25 (Director's Award Guidelines), ECF No. 25-29

seealsoJohnson Statement at FBI 58 (“Only 15 people can be included when nominating a
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group for the Director's Award . .”); Def.’s Reply, Ex. 43, Sworn Statement of Amy Waye,
Unit Chief in the Awads and Recognition Unit, at FBI 69, ECF No. 38-8 (explaining that “group
awards are limited to 15 employees, as specified in the Diredarard Nomination
Guidelines”). Consequentlynanymembers of the Sentinel team did not receive the award.
CompareDef.’s Reply Ex. 40 at FBI 532-35, ECF No. 38-5dntinel projecbrganizational
chart)with id., Ex. 41 at FBI 567-71, ECF No. 38d&t of recipiens of the 2012 Director’s
Award); see als@Johnson Statement at FBI 57 (stating that the Sentinel témmvarked on the
project from October 2010 through July 2012 was comprised of “approximately 50 people”

Next, he plaintiffcompares herself to two members of the Sentinel team who did receive
the award and claims that she performaedilar work. Pl.’s Opp’n at 39claiming her work was
similar to award recipients Debra McDougal and Tiffany Martia) the outsetthe plaintiff
does not disputénait thesewo individuals deserved the award for their significant contributions
to the project.SeePl.’s Dep. at 140-41. According ®lake McDougal “knew every facet of
the operation,” and “her knowledge and her input was critical to the success of SeBitikel
Dep. at 51:20-22, 52:1-3, and Martin was not only a liaisahalso assisted with trairgnand
provided value because of her experience of being from a “large officat’56:15-22, 57:1-13.
By contrast to these individual$et plaintiffwas away from work on disability for all of 2012
and, consequenthpassimply not shown that any siharly situated employees received the
award.

Finally, the plaintiff asserts that she was included on the February 2012 noistitoes |
omitted on the May 2012 listPl.’'s Opp’n at 37-38. The plaintiff stopped working the
Sentinel project in Septemb2011, butadmitsthatthe most important parts of a development

project occur near the end as it is readying deploynee¢Pl.’s Dep. at 134. In this case, the
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Sentinel project was delivered and adopted in July 2@&EJohnson Statement at FBI 57, and,
thus, it makes sense that by R2id12, the decision makemsay have reassessed who among the
team had made the most significant contributiorgetdéhe projeciover the finish line to
completion seeBlake Dep.at 29:17-30:10, 37:137 (Blake stating that they reviewed the
individuals who “had a larger impact toward the ssstd deployment of Sentinel’il. at
76:18-77:17 (stating that a number of other individuals “fell off” the nominebdisduse others
“had done more of the heavy lifting to get Sentinel to a state inkedgland success”).

The plaintiff may feel strongly that she should have been nominated for theoDgect
award in lieu of others who also contributed to the Sentinel propasP|.’s Dep. at1l31:2-3
(plaintiff testifying thatit “doesn’t make sense” that she was not nominatdsent evidence of
pretext, however, the ladoes not permit a plaintiff to redirect Haurt feelings or wounded
pride about not being nominatéat an awardnto acognizableederalclaim for retaliation In
this case,lte defendant has provided substantial reakonshy the plaintiff was not included
on the May 2012 list of nominees for the 2012 Director’'s Award.miich as the plaintiff may
feel this akcision was incorrect, she has failed to supply evidence that wouldgerau
reasonable jury that theasongjivenfor the decision are pretextugheeMorris v. McCarthy
825 F.3d 658, 671 (D.C. Cir. 2016) (A “plaintiff cannot survive summary judgmergly by
asserting that her employer made a thadision. Rather, she must raise a genuine dispute over
the employer’s honest belief in psoffered explanation.})see alsd=ischbach v. D.C. Dep't of
Corr., 86 F.3d 1180, 1183 (D.C. Cir. 1996j4dtingthat“[o]nce theemployer has articulated a
non-discriminatory explanation for its action . the issue is not ‘therrectness or desirgiby

of [the] reasons offered. . [but] whether the employer honediblieves in the reasonsoffers’

30



(alterdions in original)). The plaintiff's subjective feeling that it “didn’t make sense” that she
wasn’t nominated is simply not sufficient to defeat a motion for summary judgment.

In short, thé'record makes clear that [the Director’'s Awards] are discretionary” and the
FBI “declined to reward [the plaintiff's] performance because, in manag&restimation, [the
plaintiff's] performance did not merit rewardNurriddin v. Bolden818 F.3d 751, 761 (D.C.
Cir. 2016). Without evidence that a similarly situdtemployee received special recognition
denied tdthe plaintiff], or evidencdthe defendant] is ‘lying about the underlyifagts that
formed the predicatdbr their decision naio confer a performance award,” the Court “cannot
conclude that [the FBI's] decision to withhold [her] discretionary award wasrdisatory.” 1d.
(quotingBrady v. Office of Sergeant at Arni20 F.3d at 495).

Accordingly, he defendant is entitled to summary judgenzen€ount Il as to the 2012
Director’s Award.

3. Plaintiff's Failure to Exhaust Administrative Remedies with Respect to
the 2013 AG’s Award

In the FAC, he plaintiff claimsthather exclusion from the list of nominees for the 2013
Attorney General’'s Award for Excellence in Information Technolagg retaliatory FAC
1 137. The defendant moves to dismiss this claim for lack of subject matter jurisdiction,
pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procetlemguse the plaintiff has failed
to exhaust her administrative remedi&eeDef.’s Mem. at 41-42. The defendant is correct.

A plaintiff may file a Rehabilitation Act action in federal court only after exhagster
administrative remedies before the relevant federal agency for each alldigediyninatory act.
SeeBarkley v. U.S. MarshalServ. ex rel. Hylton/66 F.3d 25, 34-35 (D.C. Cir. 2014) (citing
Spinelli v. Goss446 F.3d 159, 162 (D.C. Cir. 2006)). Under the Rehabilitation Act, a failure to

exhaust administrative remedies is a jurisdictional defect, requiring dismistatkmfsubject

31



matter jurisdiction under Rule 12(b)(1), because there would not be “any revidinable
administrative action at all.Doak 798 F.3d 1096, 1103-04 (D.C. Cir 2018¢eSpinelli,446
F.3d at 162 (remanding case since “[t]he district court also should have dismhesplaijttiff's]
Rehabilitation Act claim for lack of jurisdiction on the ground that he failed to aximngg
administrative remedy,” citing statutory language as “mandating administrabigestion”);see
alsoBarkley,766 F.3d at 34-35 (notirfgpinelli'sholding “that a district court lacks jurisdiction
over a Rehabilitation Act claim if “there was no administrative complaint [filed] amirib
final disposition of one.” (alteration in original)). Since exhaustion of RehadlmhtAct claims
is a jurisdictional requirement, the plaintiff has the burden to plead and pr&e=iSpinelli v.
Goss 446 F.3d at 16Dick v. Holder,80 F.Supp. 3d 103, 110 (D.D.C. 2018)ahoney v.
Donovan 824 F. Supp. 2d 49, 58 (D.D.C. 2014ff,d, No. 12-5016, 2012 WL 3243983 (D.C.
Cir. Aug. 7, 2012)Ellison v. Napolitanp901 F. Supp. 2d 118, 124 (D.D.C. 2012). plaintiff
fails to exhaust her administrative remedies when the complaint she files il tedeta
includes a claim that wasot raised in the administrative complaint.atson v. Holder82 F.
Supp. 3d 377, 384 (D.D.C. 2015) (quotiMggenhan v. Shinsel630 F. Supp. 2d 56, 60
(D.D.C. 2009). “This exhaustion requirement is not a ‘mere technicality,” but ‘serves the
importar purposes of giving the charged party notice of the claim and narrow[ingpthess igr
prompt adjudication and decision.ld. (quotingPark v. Howard Univ.71 F.3d 904, 907 (D.C.
Cir. 1995);see alsdingleton v. Potte402 F. Supp. 2d 12, 32 (D.D.C. 2005) (“[A]s the D.C.
Circuit has emphasized: ‘Allowing a complaint to encompass allegations outsalabiteof the
predicate EEOC charge would circumvent the EEOC's investigatory andatongitole, as

well as deprive the charged party of noticéhef charge, as surely as would an initial failure to
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file a timely EEOC charg€.(quotingMarshall v. Fed. Express Cord30 F.3d 1095, 1098
(D.C. Cir. 1997))).

The plaintiff'ssecond and lastdministrative complaint October 2012 did not mention
the 2013 Attorney’s General’s Awar&eeDef.’s Mot., Ex. 30PI.’s October 2012 Admin.
Compl. at FBI 13-14, ECF No. 25-34. Indeed, the plaintiff does not even contend that her claim
was raised at the administrative levBleePl.’s Opp’n at 44. Insteadhé¢ plaintiff requests that
this failureto exhaust be excused because the FBI is applying “an overly technical approach to
exhaustion requirementsld. In her view herretaliationclaims regarding both the Director’s
and Atorney General'®\wards “grew out of the same conduct” antthtis the claims are likend
reasonably related.Id. (citing Faison v. Vance-Cook896 F. Supp. 2d 37, 55-56 (D.D.C.
2012)) (internal quotation marks omitted). The plaintiff contends that her Dieétavard
complant “had already given the agency a chance to act, and, thus, [her] Attorney General’
Award claim should not be dismissedd. (alterations adopted).

The D.C. Circuit has made clear, however, that “for a charge to be regarded as
‘reasonably related’ to filed charge . . . it must [a]t a minimum .arise from the administrative
investigation that can reasonably be expected to follow the charge of distiom.” Payne v.
Salazar 619 F.3d 56, 65 (D.C. Cir. 2010). “This connection is necessaryadlgivagency ‘an
opportunity to resolve [the] claim administratively before [the employeesFitedr complaint in
district court.” Id. (quotingWiley v. Glassmarg11 F.3d 151, 160 (D.C. Cir. 2007)). In this
case, however, the plaintiff did not learn that she was excluded from the 2013 Attorney
General’'s Award until th&all of 2014 ,seePl.’s Opp’n at 44, and it was not included in her
initial October 28, 2014 complaifited in this Court, but was only added in the March 23, 2015

FAC. ComparePl.’s Compl.,{Y 10312, ECF No. Wwith FAC { 137. This was more th&wo
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years after her second administrative complaint and moreatiiear after the investigation into
heradministrativeretaliationclaim concluded.SeeDef.’s Reply, Ex. 44, ECF No. 38-9
(excerpts of the administrative Report of Investigation dated received on FebBu2013).
Thus, aghedefendant points out, D&f.Reply at 28, “her claim concerning the retaliatory
conduct” regarding the 2013 Attorney General’s Award “could not plysisave arisen from the
administrative investigation” that concluded before she was even awaredheaskexcluded
from the 2013 awal, Payne 619 F.3d at 65. This is necessarily so because the administrative
investigation of those complaints ended well before” the fall of 2014.1d. Thus, the plaintiff
failed to exhaust her retaliation claim with respect to the 2013 Attorney &srexard. See
Latson 82 F. Supp. 3dt384 (‘A plaintiff fails to exhaust her administrative remedies when the
complaint she files in federal court includes a claim that was not raisled administrative
complaint.” (quotingMlogenhan630 F. Supp. 2d at 60ee alsdMarshall, 130 F.3d at 1098;
Howard Univ.,71 F.3d at 907. Accordinglyo the extent that the plaintiff's retaliation claim
Count lll is predicated on allegations regarding the 2013 Attorney Generalisl Awat claimis
dismissed.
IV.  CONCLUSION

The plaintiff has not raised a genuine issue of material fact as to whetleausthdave
performel the “essential functions” of her position after her injury in September 2011 and until
her return to pastime work in 2013. Moreover, the plaintiff has not produced sufficient
evidence for a reasonable jury to find that the defendant’s proffered non-distarg reasons
for not allowing her to return were not the “actual reasons” and that the FBtiantaly
discriminated against her based on her disability. The plaintiff has also not shottre tha

defendant did not have legitimate, ndiserimindgory reasons for excluding her from the list of
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nominees for the 2012 Director’'s Award. Finally, because the plaintiff did rset mar
allegation regarding the 2013 Attorney General’'s award in her administcatmplaints, that

claim is unexhausted amaust be dismissedAccordingly,thedefendant’s Motion to Dismiss
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