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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMESBOLAND et al.,
Plaintiffs,
V. CaseNo. 14cv-01943 (CRC)

CACPER CONSTRUCTION CORP. et al.,

Defendang.

MEM ORANDUM OPINION AND ORDER

On November 19, 2014, trustees of two union pension funds brought an actiothender
Employee Retiremerihcome Security Act of 1974'ERISA”), 29 U.S.C. § 1002t seg, to recover
unpaid contributions to those funds from a defunct New York construction company and its
principal, Adam Kulig. Defendants never responded to the complaint, the Gletkysof efault,
or the Court’s Order to Show Cause why judgment should not be entered against |¢etifis P
moved on March 19, 2015 for an entry of default judgment against the company and Kulig. On
July 16, 2015the Court issued an order granting Plaintiffaotion as to the company, but denying
their motion as to Kulig, noting that “liability for delinquent pension contributiondinarily does
not extend to indidual corporate officers.Mem. Op.& Order 1.

In a second effort to hold Kulig liable, Ridfifs moved on August 13, 2015 to alter or
amend the judgment, claiming that the Court “misapprehen[ded] . . . thedvg#ei] claim for
personal liability” against Kulig. Pls.” MoRlter or Amend J1. Plaintiffs suggesthat the Court
mistakenly understood theto argue that Kulig was “liable for delinquent pension contributions
simply by virtue of his status as arporate owner or officer,id., when they were actualgrguing
that Kulg was liable “based on the uncontested and therefore concededbalieigat he continued

to carry on the business of Cacper Construction, beyond that necessary to wandfigirs, after
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the company was dissolvgdid. at1-2. According to Plaintiffs, because “there is ample New York
caselaw holding a corpamte owner personally liable in these circumstances, the Court'd@uly
2015 judgment should [be] altered so as to include a tigddgment against Kuligy. Id. at 2

If Plaintiffs intended to argue that Kulig had takenGacperConstruction’s liability under
New York law,as a result oéntering intocollective bargaining agreememts Cacper’s behalf
after it had dissolved, one would not know it from reading Plaintffemplaint orMotion for
Default Judgment. Indee®Jainiffs made only the conclusory allegation that “Kulig has continued
to carry on the business of Cacper Construction after October 26, 2011 beyondehaargc
wind up its affairs.” Complf 15. Plaintiffs never spelled out wHatllig did to carry orthe
business of Cacper, making it difficult to determine whether his aatiens or were not
“necessary to wind up [Cacper’s] affairs.” Thisrfunctorypresentatioron Plaintiffs’ part led the
Court to understand that Plaintiffs sought to hold Kuligbté for delinquent pension contributions
simply by virtue of his status as a corporate owner or officer.” Pls. Metr or Amend J1.

Nonetheless, based on the Court’'s own review of the collective bargainingnagtee
submitted by Plaintiffsvith their complaint it appears that Kulig did in fact operate Cacper
Construction in a manner beyotithtnecessary to wind up its affairs pogsolution. And based
on the case law of New Yorkwhich Plaintiffs negle&dto cite or reference anywheiretheir
memorandum of support for their Motion for Entry of Default Judgreéime Court concludes that
Kulig is personally liable for the delinquent contributions. The Courttidreforeamend its
judgment of July 16, 20150 as to include a default grent against Kulig in the full amount of
$31,367.22.

. Background

As detailed in the Court’'s July 16, 2015 Memorandum Opinion and (@deper

Construction Corpis a dissolved New York corporation that employed members of the
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International Union of Bricklyers and Allied Craftworkers. Compl. 15, 7. The construction
company and the union entered into collective bargaining agreements that obligafe t€anake
payments to the Bricklayers & Trowel Trades International Pension FrE’Y and the
Intemational Masonry Institute (“IMI”).Id. § 7. These contributions fued pensions and other
benefits to employees working under contracts negotiated by Bricklayer local anidns
employers. Stupar Declf 3.

The IPF and the IMI areemployee benefplans and“multiemployer plans underERISA.
With these designations come certalsigations Pursuant t&ERISA andhe funds’written
procedures governing the collection of employer contributio®@oll€ction Proceduréy, Cacper
was required tgubmi monthly reports and payments to the IPF and IMI for covered employees.
Stupar DeclAttach. 1,at 1 BecauseCacper failedo make the required contributignthe trustees
were entitledto file suit to recove(1) 15 percentinterest orthose unpaid adributions (2) an
additional assessment of pBrcentinterest per year or 3iercentof the delinquent contributions,
whichever is higher; and (3) attornéyses and other ltigation costSeed. at 12, accord?29
U.S.C. 81132(g)(2) (A fiduciary may file suit for or on behalf of a plan to enforce section 1145 of
this title”).

Plaintiffs, trustees of the IPF and the IMliegad that Cacpefailed to make payments
during various periodbetweerSeptember 2012 and June 20Zompl. § 11.Plaintffs conteneéd
thatAdam Kulig, the owner, hadontinued operating the businessven though Cacper’'s
corporate status was dissolved in 20Hind is liable for the debts and obligationsthef company
Id. 119 14-15. The defunct corporation and Kuligere properly served in Februa2915. PlIs.’

Mot. Default J.1; Return Service Affs. (ECF Nos. 4, @)leitherresponeédto the @mplaint, and
the Clerk of the Court enteredfdelt. Pls.” Mot. Default J1-2. Plaintiffs movedfor entry of

default judgnent againsboth Cacper and Kulig.Id. at 2. They soughtstatutory and contractual
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contributions, interest, attornéykees and costs, and an order directing Cacper to comply with its
obligations to the IPF and the IMI. In dllaintiffs sought$31,3¢.22 in damagefor the pension
funds Id. at 2.

. Standard of Review

Plaintiffs’ motion raises two issues: first, whether the Court nagral its judgment of July
16, 2015 andsecond, whether an entry of default judgment against Adam Kulig is appropriate
This Court has thdiscretion taalter or amend its judgmemiursuant to Federal Rule Givil

Procedure 59(e)SeeFlynn v. Dick Corp, 565 F. Supp. 2d 141, 145 (D.D.C. 20@8)he decision

to grant or deny a motion to alter or amend judgment is within the discretion ditifict court.”)

order amended on reconsideration, 620 F. Supp. 2d 33 (D.D.C. Z0@®)Court may choose to

exercise this discretion if, for instance, it has “misapprehendedtyespgaosition.” 1d.
Plaintiffs quest for a default judgment involvestwo-step procedureSeeLanny J. Davis

& Assocs. LLC v. Republic of Equatori@uinega 962 F. Supp. 2d 152, 161 (D.D.C. 2018Bjtst, a

plaintiff must request that the Clerk of the Court enter default agajpstty who has “failed to
plead or otherwise deferidFed. R. Civ. P. §a). Seconda plaintiff mustmove for entry ofa
default judgment. Fed. R. Civ. P. 55(b)Default judgment is availablevhen “the adversary

process has lba halted because of an estly unresponsiveparty.” Boland v. Elte Terrazzo

Flooring, Inc, 763 F. Supp. 2d 64, 67 (D.D.C. 2011pefault establishes the defaulting party’s
liability for the wellpleaded allegations of the complaintltl. Afterestablishingliability, acourt
mustmake an independent evaluatiohthe damages to be awargaddit has “considerable
latitude in determining the amount of damagelsl” Plaintiffs must“prove [their] entitement to
the relief requested using detailed affidavits or docuemtary evidenceon which the court may

rely.” Boland v. Providence Constr. Cqr04 F.R.D. 31, 36 (D.D.C. 2014juoting Fanning v.

Permanent Solution Indus., In@57 F.R.D. 4, 7 (D.D.C. 2009)).
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[11.  Analysis

In light of Plaintiffs’ clarification that Klig should be helghersonallyliable under New
York law as a result of his actions after the dissolution of Cacper, the @meiudes thaFederal
Rule of Civil Procedure 59(e) permitsto alter or amend its prior judgment, in which it declined to
entg default judgment against KuligMem. Op.& Orderl. The Courtmuststil determine
whether entryof default judgmentagainst Kuligis appropriateand if Kulig is liable, whether
Plaintiffs are entitled to the full amount of relief they requeBte Court concludes th&tulig is
personally liable for Cacper’s breachitsfduties under ERISA and ti@&ollection Proceduresnd
thatPlaintiffs are entitled to th&ull amount ofrelief requested.

A. Liabilty

Plaintiffs filed suit in November 2014 tecover the damages prescribed by ERISA and the
Collection ProceduresCompl. § 1.Cacpemas served with theushmors and @mplaint on
Febwary 2, 2015andKulig wasserved with the Summons andr@plaint o February 5, 2015.
Pls.” Mot. Default J1; Return Service Affs. (ECF Nos. 4,.6Jhe Clerk of the Court declared
Cacper to be in default on February 2615and Kulig to be in default on March 4, 201BIs.’
Mot. Default J.2. The Court mailed an Order to Show Cause why judgment should notdrece
for Plaintiffs to both Defedants on May 4, 2015. Neitherei2ndant hasesponded to the
Complaint, theClerk’s entry of defaultor the Court’'s Order to Show Cause

1. CacperConstruction Company'&iability

Because the Clerk of the Court has erdetefauli the Court acceptsidntiffs’ well-pled
allegations as true ttetermine whether €endants are liable and gntf default judgment is

appropriate Elte Terrazzo Flooring 763 F. Supp. 2d at 6 ERISA requires employers to make

contributions to multiemployer plans “in accordance with the terms and conditions ofékeant

collective bargaining agreemen9 U.S.C. § 1145.The IPFs and IMI's Collection Procedures
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specify that contributions are due “on or before the 15th day of the month” afteotitie in which
work was performedStupar DeclAttach. 1 8 1.A.1 Plaintiffs submitted the declaration of David
F. Stupar, the Executive Director of the IPF and an authorized represeotdtieelMI, which set
forth in detailCacpeis failure © makethe required paymentfor various monthdetween
September 2012 and June 20B%tupar Declf19-10. As the Court held in its Memorandum
Opinion and Order of July 1@015by faiing to make these payments on tiniacpetecame
liable forstatutory and contractual damagd$ie Court may entefefault judgment whea
defendant makes no request “to set aside the default” and gives no indicatitmeatagious
defense Fanning 257 F.R.D. at 7. Cacpethadnot respondeds of July 16, 201%0 the
Complaint since being served in Februafhe Court therefore concludgtatentry of default
judgmentagainst Cacpewrasappropriate.Mem. Op. & Orden.

2. Adam Kulig's Liability

Kulig wasalsoproperly served and has not responded, and the Court now reconsiders
whether, in light of Plaintiffs’ clarification, default judgment agiKulig is appropriate.
Although “liability for delinquent pension contributions .does not [ordinarily] extend to an

individual corporate owner or officer,” Int'| Broth. of Painters & Alieda@les Union v. George A.

Kracher,nc., 856 F.2d 1546, 1550 (D.C. Cir. 198&)e law of New York-whereCacper was

incorporated—may impose persohéability on Kulig if he took significant actioron Cacper’s

behalf after Cacper had dissolveste80-02 LeaseholdLLC v. CM Realty Holdings Corp999

N.Y.S.2d 158 (2014).

Plaintiffs support their assertion that “Kulig . . . continued to carrghebusiness . . .
after [it dissolved] beyond that necessary to wind up its affaaks by providing copies of the
“collective bargming agreements [signed by Kulig,] . . . which obligated Cacper Construotion t

submit monthly reports and paymentste tPF and IMI on behalf of its covered employées
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Stupar Decl. 19. Kulig appears to have signed one of these agreemente oh&elS3, 2012,
which purports to extend an earlier agreement from July 1, 2012 through June 30Ca014.
Ex. B. Kulg's signature on this agreement indicates that he was conducting sigrificamess on
behalf of Cacper well after it dissolved in October 2011 and that he veamgnihto contractual
obligations on the dissolved corporation’s behalf in his capacitg asner and operator. The
Court therefore finds that Kulig entered into a contract on behalf of a ddsobrgoration, in
addition to serving as an officer of thdissolvedcorporation.

Under New York case lavg person purporting to act on behalfaoflissolved corporation
can be held personally liable fany liability that he caused the corporation to incldor example,

in 80-02 LeaseholdLLC, a New York appeals court observed, “Upon dissolution, [a] corporation’s

legal existence terminates ahdiprohibited from caying on new business. . It retains a limited
de jure existence solely for the purpose of winding up its affalics.at 160. The court went on to
hold that “[a] person who purports to act on behalf of a dissolved corpoiajmrsonally
responsible for obligations incurredld. at 160. This “liability is not limited to the person who
executes a contract on behalf of a dissolved corporation, but extends to tes offithe dissolved
corporation.” Id. Additionally, in a recent ERISA case, the U.S. District Court for the Eastern
District of New York held that a sole proprietor could be personallyeliaibider a collective
bargaining agreement for ERISA obligations if that person “acted on behatookaistent

corpordion.” LaBarbera v. Avaline Trucking IndNo. 0~CV-4698 (NG)(SMG) 2009 WL

3497449, at*4 (E.D.N.Y. 2009). Theotrt found that “by signing the [collective bargaining
agreement] and doing business on behalf of a nonexistent corporation, [a persor[sjssu
personal liability for the obligations the [collective bargaining agreenmptses on” the
corporation. Id. Such a person, theart ruled, “qualifies as ‘an employer’ under [ERISA] and is

personally liable for plaintiffs’ claims pursuant to tegdtute.” Id.



Because a corporation’s legal existence terminates (except for very lpoitpdses) when
it is dissolved, and because Cacper appears to have been dissolved wdsroatlef the
agreements at issue here was signed, a person who entered into such amagne€aeper’s
behalf would be personaly liable under New York law. Plaintifésveassertdand provide
evidence to show that Kulig entered into an agreement on Cacper’s behalfhaesger t
circumstances. As aresult, becaudefault judgment against Cacper was appropriate in this case,
so too is a default judgment against Kuliglaving previously held that Plaintiffare entitled to
$31,367.22from Cacper Construction Corphe full amount of relief requestetiyem. Op.& Order
5-7, the Court wil enter judgment againstiam Kulig in the same amount.

V.  Conclusion

For the foregoing reasorisis hereby

ORDERED that[13] Plaintiffs’ Motion to Alter or Amend Judgmeris GRANTED. Itis
further

ORDERED that[12] the Order ofluly 16, 2015s VACATED asto the dismissal o€laims
against Defendant Adam Kuligit is further

ORDERED thatPlaintiffs are awareld a monetary judgment against Adam Kulig in the
amount of $31,367.22.

This is a final, appealable order.

SO ORDERED.

%Z#W L. 479%

CHRISTOPHER R. COOPER
United States District Judge

Date: September 17, 2015
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