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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SABRINA DE SOUSA

Plaintiff,
Civil Action No. 14-1951(BAH)
V.
Chief Judge Beryl A. Howell
CENTRAL INTELLIGENCE AGENCYet
al.,

Defendant.

MEMORANDUM OPINION

The plaintiff, Sabrina De Sousa, brings this action ag#iest).S. Central Intelligence
Agency, thel.S. State Department, and the U.S. Department of Defpasgiant to the
Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, and the Privacy Act (“PA”), 5C.S
§ 552a, challenging various aspects of the defendants’ responses tortti##' pisix FOIA
requests. Pending before the Court are the defendants’ motion for summargnudgahthe
plaintiff's crossmotion for summary judgmenSee generallpefs.” Mot. Summ. J("Defs.’
MSJ”), ECF No. 22; Pl.’s Crosktot. Summ. J(“Pl.’s CrossMSJ"), ECF No. 25. For the
reasons set out belothe defendantshotionis granted in part and denied in part, and the
plaintiff's motion is denied
l. BACKGROUND

The plaintiffserved as a Foreign Service Officer for the U.S. State Department from 1998
to 2009. SeeDe Sousa v. Dep't of State (De Sous&40 F. Supp. 2d 92, 96 (D.D.C. 2012).
News reports indicate that, on February 17, 2003, while the plaintifftatieneckt the U.S.
Consulate in MilapU.S. and Italian intelligence agents kidnapped an Islamic cleric and

suspected terrorist, Hassan Mustafa Osama Nasr, also known as “Abu Omalghiamd flew
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him to Egypt to be interrogated and tortured, an act known as an “extraordinary renddion.”
Although te plaintiff maintains that she was vacationing at a ski resort approximately 130 mile
outside Milanwhenthe alleged rendition occurre@ompl. § 11, ECF No., 5he was ultimately
convictedin connection with the renditidn absentiaid. § 37,after unsiccessfully imploring
the U.S. government to assert diplomatic or consular immunity on her bdh®§{f23—-27, 31.
Thereafter, the plaintifsued the CIA and th&tate Departmeralleging that their failure to assert
immunity on her behal¥iolated her constitutional rightsSee generallipe Sousa,|840 F.
Supp. 2d 92 (holdingnter alia, that the plaintiff’'s entittementel nonto diplomatic or consular
immunity is a norusticiable political question)Seeking additional information as to the
government’s decision not tesertimmunity on her behalthe plaintiff filed six FOIA requests
with the CIA, State Department, and Department of Defefibese FOIA requests, and the
governmetis responses, are described befow.

A. The Plaintiff's FOIA Requess to the CIA

The plaintiff filed two FOIA requests with the Clgeeking a total of fourteen separate
categories of records or informatiofirst, on May 8, 2014, the plaintiff requestestords
discussinghe CIA’s consideration of reactive steps to the Itatiezsecution and trial of U.S.
citizenswho hadallegedlyparticipatedin the rendition, including the following ten categories of
recordsy(1) “whetheror notto take steps tdefendor protect[the plaintiff (including but not
limited to invoking immunity)against theharges thgtshe] participated irthe
rendition/kidnapping . . . of Abu Omar2) “whetheror not to take steps to defend or protect

any other individual (including buton limited to invoking immunityharged wittparticipation

! A more fulsome exposition of th@aintiff's allegationgegardirg the renditiorand its aftermatfs
presented ilDe Sousa.l These allegations are less pertinent in this action, which is limited togfeaay of the
responses tthe plaintiff's FOIA requests for information from the CIA, State Department, and Deeat of
Defense.



in the rendition;"(3) “whether or not to allow the trial of 26 U.S. citizens toqeed to
convictions on charges of participating in the rendition;” and (4) “authorization for the
rendition.” Defs.’ Statement of Undisputed Material Fact®¢fs.” SMF”) 11-2, ECF No. 22-
6. The request further sought records involving communicatietvgeen CIA officials andbj
“Department of Usticerepresentativs) at the U.S. Embassy in Rome, mentioning or referring
to the charges or trial of 26 U.S. citizens accused of participating in thiéoarkidnapping,”
(6) “officials at the U.S. Departmenf State(including . . . those at the U.S. Embassies in Cairo
and Rome) mentioning or referring to the rendition,” (@fficials at the U.S. Department of
Defensamentioning or referring to the renditiorghd(8) “members of Congress or their staff
mentoning or discussingvhetheror not to take steps to defend ootect(including but not
limited to invoking immunity)any of the26 U.S. citizens accused of participating in the
rendition.” I1d. Finally, the request sought reco(@3“mentioningwhether or nothe CIA
Office of the Inspector General can or slibmvestigate the renditighas well as any10)
“[rleports or other resultsom the Accountability Review Boardn accountability for those
responsible fothe rendition. See id.In response to the plaintiff's first request, the CIA issued
aGlomarresponsestating thatthe CIA can neither confirm nor deny the existence or
nonexistence of records responsivethe]request.” Id. § 32

The plaintiff's second request to the CdgtedSeptember 3, 2014. T 4, soughén
additional four categories oécordsconcerning whether teeek clemency on behalf of the
plaintiff and others in connection with the rendition convictioths 5. In particular, the request

asked for recordsvolving communicationbetween CIA officials amh(11) Avv. Fabio

2 “The name {Glomarresponsy is derived from the facts éthillippi v. CIA in which [the D.C. Circuit]
addressed the CIA’s refusal to confirm or deny whether it had detsmedating to Howard Hughes’ ship, the
Glomar Explorer, whictihad reputedly been used in an attempt to recover a lost Soviet subma@id) v. CIA
710 F.3d 422, 426 n.1 (D.C. Cir. 2013) (citing 546 F.2d 1009 (D.C. Cir. 1976)).

3



Cagnola an Italian defense attornegnd (L2) the office of the President of Itallgat mention
“clemency for the CIA officers (including [the pi&ff]) convicted in the Milan rendition case,”
as well asany other records thét3) mertion clemency for the individuals convicted of
participating in the renditionld. 1 5. The request also sought any rec@td¥mentioning the
plaintiff's July 2, 2014 letter to Avv. Cagnola, Hon. John R. Phillips, Kathleen A. Doherty, and
William Nardini regarding tlemency for the CIA officers (including [the plaintiff]) conted in
the Milan rendition case.ld. The CIA acknowledged receipt of the request on February 11,
2015. 1d. 1 6.

B. The Plaintiff's FOIA Requests to the State Department

Theplaintiff also filed two FOIA requests with the State Department.May 8, 2014,
the plaintiffrequestedour categories afecords including those(1) “[clommunications
constituting or mentioning the Secretary of State’s concurrence in 2002 or 2003 for atithroriz
to proceed with the rendition/kidnapping of Abu Oh4g) “discussing whether or not to take
steps to defend or protect [the plaintiff] (including but not limited to invoking immuagainst
the charges that [the plaintiff] participatedthe rendition/kidnapping of Abu Omar;
(3) “discussing whether or not to take steps to defend any other individual (including but not
limited to invoking immunity) charged with participation in the rendition/kidnappingbof
Omar” and (4) “discussingor mentioning the letters [the plaintiff] sent to the Secretaries of State
and the Assistant Secretary of State for Democracy, Human Rights, andégiesting
immunity and an investigation into allegations of torture of Abu Omiak.’f 12. The State
Department acknowledged the request by letter, dated May 28, RDI413.

The plaintiff submitted a second request to the State Department on September 3, 2014,

seeking six categories of recordscluding those (1)[c]onstituting or reflecting



communications between [State Department] officials and Avv. Fabio Cagnala mkntion,
discuss, or refer to clemency for the CIA officers (including [the plajpttinvicted in the
Milan rendition casé;(2) “[c]onstituting or reflecting communications beten CIA officials
and the office of the President of Italy which mention, discuss, or refer to cleroeniog CIA
officers (including [the plaintiff]) convicted in the Milan rendition cad@) “[m]entioning,
discussing, or referring to clemency for the CIA officers (including fllaentiff]) convicted in
the Milan rendition casey4) “[m]entioning, discussing, or referring to [the plaintiff's] July 2,
2014 letter to Avv. Fabio Cagnola, Hon. John R. Phillips, Kathleen A. Doherty, and William
Nardini regarding clemency for the CIA officers (including [the plaintiff]) convitte the Milan
rendition case;(5) “[c]onstituting or reflecting communications by or to [State Department]
officials .. .requesting the assistance of Avv. Cagnola in file [darhency action on behalf of
all 25 of the remaining convicted CIA officetsind (6) “[c]onstituting or reflecting
communications between the U.S. Embassy and Avv. Cagnola which mention, discuss, or refe
to obtaining approval to proceed on the convicted CIA officers’ behalf, payment of Avv.
Cagnola’s fees, or which CIA officers’ behalf clemency will be soughtt.’y 14. The State
Department acknowledged the request by letter, dated April 13, 201%15.

C. The Plaintiff's FOIA Requeststo the Department of Deferse

The plaintiff submitted a FOIA requetd the Department of Defensaso on May 8,
2014,id. § 7,seekingecords “discussing whether or not to assert the Status of Forces
Agreement for any individual charged with participation in the rendition/kidnapping of Abu
Omar” and records “discussing pardons or potential pardons for individuals convicted of
participation in the rendition/kidnapping of Abu Omar, for the period of 2009-2@IL3]'8.

The Department of Defense notified the plaintiff that it hexkived this request by email on



May 29, 2014.I1d. 1 9. On June 4, 2014, the plainfiféd an identical requestith the United
States Air Force, aomponenbf the Department of Defensehich acknowledged thequest
by letter dated June 9, 2014d. | 10-11.

D. The Plaintiff’'s Instant Claims, and the Government’sDocumentProduction

Unsatisfied by the responses to her FOIA requdstsplaintiff filed this lawsuit on
November 19, 2014ld. 1 16. While the CIA indicated amten to assert &lomarresponse to
the plaintiff's requestseeExplanation for Parties’ Failure to Comply with Standing Order and
Joint Status Report at 3, ECF No. 1% State Department advised that it planned to assert a
partial Glomarresponse andas otherwise searitty for responsive recordsd. at 2-3. The
Department of Defense likewise undertook searches for responsive relcbiats?2. The State
Departmentltimatelyreleased 18 documents in full and 61 documents in part, and withheld 17
documents in full.SeeDecl. of Eric F. Stein, Acting Cddirector of the Office of Information
Programs and Services, Department of State (“First Stein Ded@l3) CF No. 23-1. Ae
Department of Defengeroduced 74 documents totaling 286 padescl. of MarkH.
Herrington Associate Deputy General Counsel, Department of Deférgst Herrington
Decl.”) 114-5, ECF No. 22-3.
. LEGAL STANDARD

Federal Rule of Civil Procedure 56 provides that summary judgment shall be dianted
the movant shows that there is no genuispute as to any material fact and the movant is
entitled to judgment as a mattdrlaw.” FeD.R.Civ.P.56(a). “In FOIA cases,summary
judgment may be granted on the basis of agency affidavits if they contain tdasspeificity
of detail rather tan merely conclusory statements, and if they are not called into question by

contradictory evidence in the record grdwvidence of agency bad faith.Judicial Watch, Inc.



v. U.S. Secret Serwvi26 F.3d 208, 215 (D.C. Cir. 2013) (quotidgnsumer Fed’'n of Am. v. U.S.
Dep't of Agric, 455 F.3d 283, 287 (D.C. Cir. 2006)). Indeed, the D.C. Circuit has observed that
“the vast majority of FOIA cases caa tesolved on summary judgmenBrayton v. Office of
the U.S. Trad®epresentative641 F.3d 521, 527 (D.C. Cir. 2011).

The FOIA was enacted “to promote the ‘broad disclosure of Government reloprds’
generally requiring federal agencies to make their records available to tieegrubl
request DiBacco v. U.S. Armyr95 F.3d 178, 183 (D.C. Cir. 201@jting U.S.Dep't of Justice
v. Julian 486 U.S. 1, 8 (1988) Reflecting the necessary balance between the psititgrest
in governmental transparency and “legitimate governmental and privatesistdracould be
harmed by release of certain types of inforomti United Tebs. Corp. v. U.S. Depdf
Def, 601 F.3d 557, 559 (D.C. Cir. 2010), th@IA contains nine exemptionset forth in5
U.S.C. 8§ 552(h)which “are explicitly made exclusive and mustiaerowly construed,Milner
v. U.S. Dept of Navy, 562 U.S. 562, 565 (2011) (internal quotation marks and citations
omitted);see alsdMurphy v. Exec. Office for U.S. Attyg89 F.3d 204, 206 (D.C. Cir.
2015);Citizens for Responsibility & Ethics Wash. v. U.S. Depbf Justice (CREWY46 F.3d
1082, 1088 (D.C. Cir. 2014Rub. Citizen, Inc. v. Office of Mgmt. & Budg®®8 F.3d 865, 869
(D.C. Cir. 2010). “[T]hese limited exemptions do not obscure the basic policy that disglos
not secrecy, is the dominant objective of the A@#&p't of Air Force v. Rose425 U.S. 352, 361
(1976).

In litigation challenging the sufficiency of “the release of inforimatinder the FOIA,
‘the agency has the burden of showing that requested information comesantDIA
exemption.” Pub. Citizen Health Resear@rp. v. Food & Drug Admin. 185 F.3d 898, 904

(D.C. Cir. 1999) (quotingNiagra Mohawk Power Corp. v. U.S. Dep’t of Enerty§9 F.3d 16, 18
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(D.C. Cir. 1999); see alsdJ.S.Dep’t of Justicev. Landang508 U.S. 165, 171 (1993) (noting
that “[tlhe Government bears therden of establishing that the exemption appligs8y. Open
Mkt. Comm. of Fed. Reserve Sys. v. Meddl3 U.S. 340, 352 (1979) (holding that the agency
invoking anexemption bears the burden “to establish that the requested information is
exempt”);Elec.Frontier Found. v. U.S. Depbf Justice 739 F.3d 1, 7 (D.C. Cir. 20140his
burden does not shift even when the requester files a cross-motion for summary judgment
because “the Governmemttimately [has] the onus of proving that the [documentsjeaiempt
from disclosure;” while the“burden upon the requester is merdty establish the absence of
material factual issues before a summary disposition of the case could feymissur.”” Pub.
Citizen HealthResearctGrp. v. FDA 185 F.3d 898, 904-05 (D.C. Cir. 1999) (quoting’l
Ass’n of Gov't Emps. v. CamphddB3 F.2d 1023, 1027 (D.C. Cir. 19Y.8)

An agency may carry its burden of showargexemptionwasproperly involed by
submitting sufficiently detailed affidavits or declaration¥,aaighnindex of the withheld
documents, or both, to demonstrate that the government has analyzed carefullyesiay ma
withheld, to enable the court to fulfill its duty of ruling on the applicability of thengti®n, and
to enable the adversary system to operate by giving thestuas much information as
possible, on thbasis of which the requester’'s case rhayresented to the trial
court.® SeeJudicial Watch, Inc. v. U.S. Secret Se26 F.3d at 21fotingthat“summary
judgment may be granted on the basis of agency affidavits if they contain tdasspeificity
of detail rather than merely conclusory statements, and if they are ndtiotédi€uestion by
contradictory evidence in the record or by evidence of agency bad {aiterhalquotation

marks and alteratioomitted); Oglesby v. U.S. Depbf Army 79 F.3d 1172, 1176 (D.C. Cir.

3 “A Vaughnindex describes the documents withheld or redacted and the FOIA exenmptidted, and
explains why each exemption applie®tison Legal News v. Samuger87 F.3d 1142, 1145 n.1 (D.C. Cir. 2015).
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1996)(instructing thaanagency’s descriptionshould reveal as much detail as possible as to the
nature of the document, without actually disclosing informatmandeserves protection[,] . . .
[which] serves the purpose of providing the requestor with a realistictoppg to challenge

the agency’s decisiol); CREW 746 F.3d at 1088 (noting thah agencys burden is sustained
by submittingan affidavitthat “describgs] the justifications for nondisclosure with reasonably
specific detail, demonstrd# that the information withheld logically falls within the claimed
exemption, angis] not controverted by either contrary evidence in the recordynevidence of
agency bad faith"{quotingLarson v. U.S. Dep’of State 565 F.3d 857, 862 (D.C. Cir. 2000)
While “an agencys task is not herculean[ ]” it mustdescribe the justifications for
nondisclosure with reasonably specific detart’demonstrate thdhe information withheld
logically falls within the claimed exemptidh. Murphy, 789 F.3d at 208quotingLarson 565
F.3d at 862 “Ultimately, an agency justification for invoking a FOIA exemption is sufficient
if it appears ‘logical’ or ‘plausible.”Judicial Wath, Inc. v. U.SDep’t of Defensge715 F.3d

937, 941 (D.C. Cir. 2013) (quotirsCLU v. U.SDep't of Def, 628 F.3d 612, 619 (D.C. Cir.
2011); Larson 565 F.3d at 862.

The FOIA provides federal courts with the power to “enjoin the agency from withigoldi
agency records and to order the production of any agency records improperly withhetliefrom
complainant,” 5 U.S.C. 8§ 552(a)(4)(B)nd “directs district courts to determide novowhether
non-<disclosure was permissibleElec. Privacy Info. Ctr. v. U.S. Dep’t of Homeland S&&7
F.3d 518, 522 (D.C. Cir. 2013)y revewing theVaughnindex and any supporting declarations
“to verify the validity of each claimed exennot,” Summers v. U.S. Def Justice 140 F.3d

1077, 1080 (D.C. Cir. 1998).



Moreover, district courts also have an “affirmative duty” to consider whetkeagency
has produced all segregable, reemptinformation. Elliott v. U.S. Dept of Agric, 596 F.3d
842, 851 (D.C. Cir. 201Qyeferring to cours “affirmative duty to consider the segregability
issuesua spont§ (quotingMorley v. CIA 508 F.3d 1108, 1123 (D.C. Cir. 20p3tolt-Nielsen
Transp. Grp. Ltd. v. United States34 F.3d 728, 734 (D.C. Cir. 2008) (“[B]efore approving the
application of a FOIA exemption, the district court must make specific findirggsgoegability
regarding the documents to be withheld.”) (QquoBugsman v. U.S. Marshals SeA24 F.3d
1106, 1116 (D.C. Cir. 2007))Jrans—Pac. Policing Agreement v. U.S. Customs SEfV.F.3d
1022, 1028 (D.C. Cir. 1999)[W]e believe that the District Court had an affirmative duty to
consider the segregability isssiga sponte . .even if the issue has not been specifically raised
by the FOIA plaintiff.”);see als®d U.S.C. 8§ 552(b) (“Any reasonably segregable portion of a
record shall be provided to any person requesting such record after deletion ofitims pdrich
are exempt under this subsection.”).

1. DISCUSSION

The plantiff challengegour aspects of the defendantsbduction (1) the CIA’s
comprehensiv&lomarresponse, (2Zhe State Department’s partfalomarresponse, (3) the
Department of Defense’s decision to withhold a record titled Cole 61-62, and Gtathe
Department and Department of Deféagelease of albegreghle nonexempt materialSee
generallyPl.’s Reply Supp. Pl.’s Cross-84d(“Pl.’s Reply”), ECF No. 29.The parties have
crossmoved for summary judgment as to these four isslibs. contestedspecs of the

defendants’ responses to the plaintiff's FOIA requastsliscussederiatim*

4 The plaintiff brings this suit under both the Freedom of Informatianafd the Privacy Act and, in turn,
the defendants rely dPrivacy Act exemptions to justify their responses to the plaintiff's igqueConsideration of
the FOIA exemptions relied upon by the defendants are sufficierddtveethe pending motions and, consequently,
the parties’ arguments premised on the Privacy Act need not be addressed
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A. The CIA’s Glomar Response

The CIA argues that its comprehensi¥®marresponse is proper under FOIA
Exemption 1, as acknowledging the existence or non-existence of responsids vecold
reveal classified information, 5 U.S.C. § 552(b)(1), and under Exemption 3, as the fact whether
responsive documents exist or not isésifically exempted from disclosure by statute,” 5 U.S.C.
§ 552(b)(3). SeeDefs.” Mem. Supp. MSJ (“Defs.’ Mem.”) at 11, ECF No.2Zhe plaintiff
counters that the neither Exemption 1 nor Exemption 3 justifies the GlAisarresponse, Pl.’s
Mem. Opp’nDefs.” MSJ& Support Cross-J(“Pl.’s Opp’n”) at 6-8, ECF No. 25, and, in the
alternative, to the extent that tBéomarresponse is intended to av&@dA’s acknowledgement
of anyrelationship with the plaintiffsuch fact has alreadhyeen®officially acknowledged” by
the CIA,id. at 3-10. The standards governi@fpmarresponses are discussed before analyzing
the application of FOIA ExemptionHere.

1. Glomar Responses Generally

“In certain cases, merely acknowledging the existence of responsive recaidstself
‘cause harm cognizable under [a] FOIA exceptiorR€ople for the Ethical Treatment of
Animals v. Nat'l hsts.of Health 745 F.3d 535, 540 (D.C. Cir. 2014) (qugtWolf v. CIA 473
F.3d 370, 374 (D.C. Cir. 2007)). In such cases, “an agency can i€damar response,
refusing to confirm or deny its possession of responsive documedis:A Glomarresponse is
valid ‘if the fact of the existence or nonexistence of agency records féhis & FOIA
exemption.” Id. (quotingWolf, 473 F.3d at 374)To determine whethexcknowledginghe
existence or noexistence of responsive records “fits a FOIA exemption, courts apply the

general exemption review standaegsablished in nolomarcases.”Wolf, 473 F.3d at 374

5 The CIA also relies oRA Exemptions (k)(1) and (j)(1)Seesupran.4.
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accordACLUVv. CIA 710 F.3d 8426. Thus, the agency bears the burden of showing that the
fact of whether it possesses requested records is protected from disctatraROIA
exemption.See Wolf473 F.3d at 374

A Glomarresponse may be challenged in two related ways. First, a plaintiff may
challenge the agency’s assertion of an exemption, that is, whether confirndiegyang the
existence of requested records woukliein“harm cognizable under [a] FOIA exceptidn
Wolf, 473 F.3d at 374 (quotir@ardels v. CIA689 F.2d 1100, 1103 (D.C. Cir. 1982%ge also,
e.g, People for the Ethical Treatment of Animald5 F.3d at 540. Second, the plaintiff may
argue that the agency has already “officially acknowledged” the existence obasigspecord.
Wolf, 473 F.3d at 378 (quotirfgtzgibbon v. CIA911 F.2d 755, 765 (D.C. Cir. 19993ge also,
e.g, ACLU v. CIA 710 F.3d at 427 (“[T]he plaintiff can overcom&bmar response by
showing that the agency has already disclosed the fact of the existenoedxistence) of
responsive records, since that is the purportedly exempt informationGh@nar response is
designed to protect.”)The plaintiff employs bothfdahese methods to challenge the CIA’s
Glomarresponse here.

2. The CIA’s Glomar Response Pursuant t¢-OlA Exemption 1

Under Exemption 1, an agenoyay refuse t@producematerials that are(A) specifically
authorized under criteria established byExecutive order to be kept secret in the interest of
national defense or foreign policy a(®)) are in fact properly classified pursuant to such
Executive order.” 5 U.S.C. 8§ 552(b)(1)h& CIA relieson § 3.6(a) oExecutiveOrder13,526
(“E.O. 13,526"), 75 Fed. Reg. 707 (Dec. 29, 2009), which provides thatéfgncy may refuse

to confirm or deny the existence or nonexistence of requested records whbaduaet of their
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existence or nonexistence is itself classified under [Executive Order 135%65pmrdecessors.”
Id. § 3.6(a).

To establish the propriety @& Glomarresponsgthe CIAsubmitteda 24-page
declaration prepared liie InformatiorReview Officer for the CIA’s Litigtion Information
Review Office. SeeFirst Decl. of AntoinetteB. Shiner, InformatiorReview Officer (‘First
Shiner Decl.”) 1, ECF No. 22-TThe CIA’sdeclarat explains that the existence or
nonexistence of records responsive to the plaintiff's requests is “a cuedtlyroperly
classified fact thatoncerns ‘intelligence activities’ and ‘intelligence sources and methods’ under
section 1.4(c) of the Executive Order and ‘foreign relations or foreign taesiaf the United
States’ under section 1.4(d) of the Orddd’ § 27;see also id{29-40. The CIA has
identified the followingthree classified facts that would be revealed if the CIA wecenéirm
or deny the existence of records responsive to the plaintiff $@é requests: (1)whether the
CIA had an intelligence interest in Abu Omadéor his alleged rendition/kidnapping;”
(2) “whether or not the CIA was involved in the alleged rendition operation in Milan;” and
(3) “whether or not the CIA had a relationship with thaififf.” 1d. I 23. In theplaintiff’'s
view, the CIA’s Glomarresponse pursuant to Exemption 1 is untenable for three reasons, each of
which is ultimately unavailing

First, the plaintiff takes issue with the level of detaithafirst declaratiorsubmitted by
the CIA for failing to spcify whichGlomarfacts would be revealed for eachthe fourteen
categorief records the plaintiff had identified in her tw@uess to the CIA {encategories of
documents in the first FOIA request dodr in the second SeePl.’s Opp’n at 6 (Assuming
arguenddor the noment that these three Glomar facts are properly classified, the problem is

that the CIA lumps together the 14 categories of records requested by Rrah#iftwo FOIA
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requests. The CIA does not explain how each category of records requestadtifiirbald
reveal one or more of these three Glomar factg.9) better understand the contours of the
CIA’s Glomarresponsavith the plaintiff’'s wellplaced objectionthe CIAwas directedo

“clarify . . . its generally stated position about the appropriatenes§&tdraarresponse by . . .
specifying for each individual category of records sought in each FOIlAZg4est to the CIA

.. .atissue in this lawsuit what fact protected ylamarresponse would hevealed were the
agency to confirm or deny the existence of responsive records, with additiolaahtiens as
necessary.” Minute Order (dated Jan. 12, 2017). In respon€éAtided a supplemental
declaration, whiclincludesa chart indicahg which of the thre&lomarfactsidentifiedin the
original declaration would be revealed with a responsath category of recoréisted in the
plaintiff’s first and second FOIA requestSeeSecond Declof Antoinette Shiner, Information
and Review Office(“Second Shiner Decl.”) 3, ECF No. 32-1helchart alsoefines the third
Glomarfact listed inthe original declaration to be “whether or not the CIA had a relationship
with the Plaintiff or any of the other U.S. citizens charged and convicted in the Milan rendition
casg.” Id. (emphasis added)lhe charindicates thatonfirming or denyinghe existace of
documents responsive to nine of the fourteatiegories of requested records would reveal all
threeGlomarfacts. See id. Acknowledging records resnsive to the remaining fiveategories
of requested records would reveal two ofttmeeGlomarfacts,i.e., “whether or not the CIA
had an intelligence interest in Abu Omar and/or his alleged rendition/kidnapping” antthéwhe
or not the CIA was involved in the alleged rendition operation in Milad.” Thus,with its
supplemental declaratiothe CIAhasadequately addressed the plaintiff's first objection to the

Glomarresponse.
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The plaintiff's second contentios thatthe CIAhasnot explaiedhowtwelve of the
fourteencategorie®f records “requested by Plaintiff would reveal one or more of the[] three
Glomar facts’ Pl.’s Opp’n at 6—7. Eight categories of documents requestethe plaintiff's
first FOIA requestocus on records discussing whether to take steps to defend or protect the
plaintiff or anyone else in connection with the renditiaswell as communications between
CIA officials and other governmaattofficials about the rendition. HE plaintiff argueshat
confirming or denyinghe existence of responsive recofdsuld reveal, at most” that the CIA
was “interest[ed]” in and “discussingallegations that it was involved in the renditiomather
than confirming the actu@lomarfact Id. at 7~8 (emphasis inr@inal). Likewise, forthe
plaintiff's second FOIA request, which soudbtir categories of recorad®ncerning “clemency
for the CIA officers (including [the plaintiff]) convicted in the Milan renditioth& plaintiff
argues that “the existence or nonexistence of records discussing requestsrfenayl’ for the
individuals convicted wald not reveal any Glomar fact” because “[c]lemency is a matter of
grace, and disclosure of the existence of records would not reveal whetheclenmency was
or could have been sought, nor would it reveal anything about the allegations underlying the
convictions.” Id. at 8. In other wordsthe plaintiff does not contest that the three cikoimar
facts are properly classified but instead argues that confirming or dehgiregistencefo
responsive recorddiscussing mere allegations or possible clemevayld notactually be
probative ofwhether the CIA has an interest in Abu Omar, whether thewais involved in the

rendition, or whether the CIA has a relationship with the plaintiff or the other dudilg

6 To be precise, the plaintiff concedes that acknowledging the existence orstemexiof records
responsive to record categories 4 and 10 in her first FOIA redeestcords “[d]iscussing or constituting
authorization for the rendition/kidnapping Albu-Omar” as well as “[r]leports or other results of the Accountability
Review Board on accountability for those who were responsible foettation/kidnapping or Abu Omarwould
reveal aGlomarfact. SeePl.’s Opp'n at 8 n.3.
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convicted in connection with the rendition. The CIA, for its pargueghat “an agency’s
interest in ‘allegations’ cannot be separatearfithe agency’siterest in an underlying event,”
Defs.” Combined Opp’n Pl.’s Cross-MSJ Reply Supp. Defs.” MSJ (“Defs.” Ogt’'8)ECF No.
27, and that each category of requested records “prgsu@E involvement” in the rendition,
which is itself clgsified, Defs.” Mem. at 13.

In arguing that the CIA’S&lomarresponse was improper as to her first FOIA request, the
plaintiff emphasizethewording ofher requestsstating that hetrequests are generally written
in such a way that admitting tlegistence or no®xistence of responsive records would not
disclose any Glomar factSeePl.’s Opp’'nat 7, ECF No. 25.By way ofexample, the plaintiff
notes that “Item 2 of [her] first request to the CIA seeks records ‘[d]iscusdiether or not to
take steps to defend or protect any other individual (including but not limited to invoking
immunity) charged with participation in the rendition/kidnapping of Abu Omadd.(brackets
in original). The plaintiff contends that “[d]isclosing the existence or ewistence of [such]
records would not reveal whether the CIA had an intelligence interest in AbusOmar’
kidnapping; it would reveal, at most, that the CIA had some type of intera&gationsthat it
was involved in the kidnapping.ld. at ~8 (emphasis in original)Similarly, accoding to the
plaintiff, acknowledging the existenwel nonof records responsive to category 2 in her first
FOIA request “would not reveal whether the CIA was involved in the renditiomutdareveal,
at most, that the CIA was discussailtggationsthatit was involved in the rendition.Td. at 8
(emphasis in original)With respect to the third assert&tbmar fact, the plaintiff contends that
“because the request is written in the disjunctive (‘wheth@otto take steps to defend or
protect’) .. ., disclosure of the existence of responsive records would not reveal whether

Plaintiff was affiliated with the CIA; it would reveal no more than that the CIA dsmal
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whetheror notto take action to protect or defend individuallegedto be working for the CIA.”
Id. at 7-8.

Theplaintiff's argumentis unpersuasive. As the CIA points dbe agencyvould likely
have records “[d]iscussing whether or not to take steps to defend or protectempdithdual
... charged with participation in the rendition/kidnappindlofi Omar”only if a CIA agent had
been involved in the alleged rendition. At the very least, the existence of recordsstvowl an
intelligence interest in Abu OmarConversely, if n€CIA agentwereinvolved in the rendition,
then the ClAlikely would not have records addressing whether to “defend or protect” any
individual charged in connection with the renditiddeeFirst Shiner Decl. 3. Given that
whether the CIA hainterest in Abu Omar, and whether it was involved in the rendition are
indisputedlyproperlyclassified fact, confirming or denying the existence of documents
responsive to the second category of records identified in her first FOIA regued disclose
classified fact.” As the plaintiffobserves:similar analysis” applies to the other categories of
records sought in the plaintiff's first FOIA reque$tl.’s Opp’n at 8. Accordingly, the CIA’s
Glomarresponse as tihe plaintiff's first FOIA requesivas proper.

The CIA’'sGlomarresponse to the plaintiff's second FOIA requesticivisought
“communications between CIA officials” and others that “mention, discuss,esrteetlemency
for the CIA officers (including myself) convicted in the Milan rendition caBefs.” SMF { 5,

was also properCritically, categoried through 3pecifically referencéclemency for the CIA

7 Equally unavailings the plaintiff's argument that because her request for records is vimittes
disjunctive,i.e., “whether or not to take steps response from the CIA would not indicate whether the plaintiff had
a relationship with the agency. Presumably, the plaintiff is refetoitige first category of records requested in her
first FOIA request since ihfirst category seeks records pertaining specifically to the plair@#gDefs.” SMF 92
(noting that the first category of records requested were thoslsefd]iscussing whether or not to take steps to
defend or protect [the plaintiff] (including but not limited to invoking imiity)nagainst the charges that [the

plaintiff] participated in the rendition/kidnapping”). The plaintifémphasis on the digjctive form of the request
ignores the main thrust of the request regarding the agency’s defensteotigmaof the plaintiff If she had no
affiliation with the CIA at all, the CIA would not be discussing whethatefend her, or not to defend her.
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officers (including [the plaintiff]) convicted in the Milan rendition caselieJerequests are
phrased in a manner that presurttes plaintiff's affiliation with the ClAas well as the CIA’s
affiliation with “others” who were “convicted in the Milan rendition case.” Accordingly, the
ClIA’s Glomarresmnse to the first threeategorief records listed in the plaintiff's second
FOIA request was justifietl.SeeKlayman v. CIA170 F. Supp. 3d 114, 120-21 (D.D.C. 2016)
(upholding aGlomarresponse because, if the CIA were to confirm or deny the existence of
records responsive to the plaintiff’'s FOtéquest, “it would reveal whethg particular
individual] was [a CIA] covert contractor[] or employeel[]”).

The fourth category of records requested in the plamsgtcond FOIA request are those
records “[m]entioning, discussing, or referring to [the plaintiff's] July 2,2[@tter to Avv.
Fabio Cagnola, Hon. John R. Phillips, Kathleen A. Doherty, and William Nasgjarding
clemency for the CIA officers (including [the plaintiff]) convicted in the Mitandition case.”
Defs.” SMF 5. Theplaintiff's letter at issuexpresses appreciation to an Italian lawyesv.
Cagnola, for contacting the plaintiff about “the US Embassy’s planned actideeriogrcy for
those remaining convicted US officers associated with the Milan Reanddse.” Cormpl., Ex.
D (“Letter fromPl. to Avv. Cagnola) at 1,ECF No. 1-4. The lawyer had evidently been
retained by the U.S. government “to file a clemency action on behalf of all 25 reintiagning
convicted officers.”ld. The plaintiff indicates in the letter that she vgasprisedhat the
government had not contacted her about this “welcome acttbraiid asked “to be ingtled in
the US Embassy’s request for clemency along with the other convicted yffideat 2.

Finally, the plaintiff asked Avv. Cagnola to “clarify whether the US Empesguested that [he]

8 The CIA’'sGlomarresponse as to these three categories of records was proper so long as at least one
Glomarfact is implicated and, consequently, the other Glmmarfacts need not be addressed. As explained,
embedded in these requests is the assumfitat the plaintiff and the others convicted in connection with the
rendition were affiliated with the CIA. The plaintiff does not dispute thatisha classified fact.
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contact each of the 25 officedgectlyf] to obtain approval to proceed on their behalfd’
(emphasis in original).

The plaintiff argues thater request for records concerning the Iéieeven one step
further removed” than the other categories of records listed in her seconddéfDiEsbecause
“[c]lonfirming that responsive recds exist would reveal nothing about whether those records
were a mailroom log of letters received, or a highking official’s candid discussion about how
to respond to the memorandum.” Pl.’s Opp’n at 8. The CIA respond$ahatnowledging the
existence or norexistence of records indicating internal discussions about a letter regardin
clemency would . .directly link (if their existence was confirmed) or disassociate (if démined
agency to the alleged rendition, and ultimately to Plaintiff, sémt the lettet. Defs.” Opp’nat
3-4.

The letterwas not addressed to the CIA but instead to Avv. Cagnola, with copibe to
Honorable John R. Phillipthe ambassador to Itali{athleen A. Dohertyan employee of the
State Department at théS. Embassy in Romand William Nardinj an employee ahe Justice
Department athe U.S. Embassy in Rom&eeLetter from PI. to Avv. Cagnola 1Thus,the
CIA’s possessn of records concerning the letteeven simply a “mailroom loghoting receipt
of the lette—would suggesthat the letter was forwarded to the GiAd potentially discussed
more thoroughlyvithin the CIAor with other agencies. This, in turn, woudgdito the
reasonable inference that the CIA Hegither a relationship with the plaintiéin intelligence
interestin Abu Omar,or some other involvement in the renditioBonversely, were the CIA to
possess no records concerning the letter, the reasonable inferences would bé&tAabdueno
relationship with the plaintiff, nmtelligence interest in Abu Omaand ro involvementn the

rendition. Each of these facts is classifi&bkeFirst Shiner Decl. 3. Thus, the CIA’s
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Glomarresponse to the fourth category of records listed in the plaintiff's second FQiéste
was proper.

The plaintif's third and final contention, however, is thlhé ClAhas “officially
acknowledged” its relationship with the plaintiff, writing, and therefore mayno longer use a
Glomaranswer in respondirtg the plaintiffs FOIA request$ Such taims of official
disclosureare sibject to aiigorous tesbriginally laid out inFitzgibbon v. CIA911 F.2d 755,
765 (D.C. Cir. 1990).equiring that: “(1)the information requested must be as specific as the
information previously released; (@) information requested must match itifermation
previously disclosed; and (8)e information requested must already have been made public
through an official and documented disclostr&oore v. CIA 666 F.3d 1330, 1333 (D.C. Cir.
2011) (quotindACLU v.U.S.Dep't of Def, 628 F.3d 6620-21). The Court need not reach this

issue becausassuming@rguendahat theplaintiff has shown th€lA’s official

9 In particular, the plaintiff points to correspondence between heratih@meyand the CIA’s Office of the
General Counsel. In a letter dated August 4, 2008, to the CIA’s NatiomaleSkine Service, the plaintiffthen
attorney “raised several issues about the travel restrictions thea@lAriposed on Ms. De Dousa.” POpp'n at

9. On September 24, 2008 CIA sent detterto the plaintiff's thenattorneystatng, inter alia, that “the CIA is
authorized to regulate the conduct of its employees, which includesttiogiguto impose operational, security, and
counterintelligence requirements on its employees as a conditionroé@h&ihued employment.” Pl.’s Opp’n, Ex.
2 (“Letter from John McPherson to Jonathan Ros¢™), ECF No. 242. TheCIA letter beas no classification
marks, but also does not refer to the plaintiff by name, instead rgféoriir. Rose’s “client.”Id. The plaintiff

also cites aecondetter, dated October 28, 2008, from the Director of National Intelligence®, auersees the
Director of the CIA, to the plaintiff shenattorney. SeegenerallyPl.’s Opp’n, Ex. 3 (“Letter from Ronald Burgess
to Jonathan Rose”), ECF No.-24 The letter is marketinclassified”andstates, “your client has been and
continues to be invited to regular meetings at the Central Intelligerexecp@CIA) for updates regarding this
matter.” Id. at 1. Finally, the plaintiff notes that “[e]ven after [she] resignethfter position with the federal
government in February 2009,” CIA officials “continued to disauik [the plaintiff] her former affiliation with the
agency in uclassified emails.” Pl.’s Oppat 10 (citingid., Ex. 4 (“Email to Sabrina De Sousa”), ECF Rd-4).

In light of this correspondence, the plaintiff argues that “it is neither ‘logical”plausible’ that disclosure of [the
plaintiff's] association with the CIA would reveal something which hatlpreviously been official disclosedld.

In reponse to the plaintiff's “official acknowledgment” argument, the ClAuaggthat the plaintiff has not met the
“demanding test” for establishing official acknowledgm&inte the correspondence cited was private, not public;
made no reference to any of lB&®marfacts at issue in this case; and, regardless, “courts have concluded that
[private correspondence] definitively [@s] not amount tgan] official disclosure[]” Defs.’ Opp’nat 4-6 (citing
Wilson v. CIA586 F.3d 171 (2d Cir. 2009) To the extent that ¢hplaintiff posits that any such private
correspondence from the CIAamyof its clandestine operatives, such as pay stub, travel vouehather form of
common employment documentation, amounts to an offigiddlicacknowledgment of the CIA’s relatiship with
that operative, this position is untenable and falls far short of théirexaest applied to find an official disclosure.
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acknowledgement ofs affiliation with the plaintiff, the CIA’SGlomarresponse was still proper
given thateach category of records sought by the pl&implicatesanotherGlomarfact. To be
clear, the CIA’SGlomarresponse to the eight disputed categories of records requested in the
plaintiff's first FOIA request is justified based on all th@@emarfads; theGlomarresponse to
the first three categories of records requested in the second FOIA requstHied at least
based on the thir@lomarfact, which includes not only the plaintiff's affiliatiorel nonwith the
CIA, but also whether the other U.S. citizens allegedly involved in the rendition had a
relationship with the CIA; and tH8lomarresponse as to the fourth category of records
requested in the plaintiff's second FOIA request implicates all tBlemarfacts.

-

In sum, the CIA’SGlomarresponse was warrantad to each category of records sought
by the plaintiff in her two FOIA requests. Accordingly, (B is entitled to summary judgment
with respect to itsomprehensiv&lomarresponse to the plaintiffierst andsecond FOIA
requess.1®

B. The State Department’s PartialGlomar Response

As set out above, the plaintiff's FOIA requests directed to the State Depavieren
materially similar to the requests sent to the CIA. The State Depaytmlgirig upon the 33-
page declaration of th&cting Co-Director of the State Department’s Office of Information

Programs and Servicésissued aGlomarresponse with respect to two of the categories of

10 The plaintiff does not separately address the applicability of Exemptod Exemption 3concedag that,
here, “[tlhe same analysis applies to Exemptidn Bl.’'s Opp'n at 10 n.5. Having concluded that Exemption 1
justifies the CIA’sGlomarresponse in this case, the Court need not consider whether Exemptivar®os PA
exemptions also applhySee Mobley v. CI/924 F. Supp. 2d 24, 52 n.gD.D.C. 2013) (“Although the plaintiffs also
raise objections to the CIA’s invocation of FOIA Exemption 3 to justifitsmarresponse, . .the Court need not
resolve those objections because the Court concludeth¢h@tA’s Glomarresponse was justified indepemdly
under FOIA Exemption 1); aff'd, 806 F.3d 568 (D.C. Cir. 2015).

u The State Department’s declarant became Director of that Office on January 2t2fily before he
executed his second declaration, which was filed in response to thésGoumiite order dated January 12, 2017.
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records sought in the plaintiff's first FOIA request to the State Deparifteteigories 1 and 3)
and with respect to each category of records sought in the plaintiff's secoAddeDEest. First
Stein Decl.f 15. The State Department’s declarant explains that “to confirm the existence or
nonexistence of records responsive to items one and thréaargfffs first request as well as
Plaintiff’'s second request would cause damage to U.S. foreign relationsign facévities of
the United Statesdnd, accordingly, “the existence or nonexistence of [these] requested records
is currently and properly classified under E.O. 13526, Section 1.4(b), 1.4(c), and 1.4(d), and is
exempt under FOIA Exemption 1 . . . and FOIA Exemption 3.” First Stein Decl.sk&%ilso
id. T 51. The plaintiff does not challenge the State Department’s response to hedfiés
requesti? Thus, the only remaining issue with respect to the State Departmer®lsritar
response to the plaintiff's second FOIA request, and this issue negetaiothe Court long.

The plaintiff's second FOIA request to the State Departmamght six categories of
records including recordsconstituting or reflecting communicatichisetween State
Department officials and Avv. Cagnola and between the CIA and the Presideny tidtal
“mention, discuss, or refer to clemency for the CIA officers (including [that@df§ convicted
in the Milan rendition case,” as well as any other records “mentioning, disguesireferring to
clemency for the CIA officers (including [the plaintiff]) convicted in the Mitandition case.”
Defs.” SMF 14. The plaintiff's second FOIA request also sought records mentioning the

plaintiff's July 2, 2014 letter to Avv. Cagnola, discussed above, reggidemency for the CIA

SeeDeclaration of Erid=. Stein, Director of the Office of Information Programs and Services, State

Department (“Second Stein Decl.”"LTECF No. 322. The second declaration sets out galdmarfact that would
be revealed by responding to each of the plaintiff's discrete requests aficbalsar[red] with the concurrently

filed public declaration of Antoinette Shiner,..which explainsn greater detail the reasons why the putative
records Plaintiff seeks, in each category, are properly subjeclmngarresponse.”ld. 7.

12 Initially, the plaintiff challenged the State Departme@lsmarresponse to “[iem 4 in Plaintiff's first

FOIA request to State,” PL.Gpp'n at 11, but dropped the challenge after the State Department reminded the
plaintiff that “State dichotassert &lomarresponse over part 4 of Plaintiff's first FOIA request; rather, State only
asserted &lomarrespons®ver parts 1 and 3 of that requédbefs.’ Opp'n at 7.

22



officers (including [the plaintiff]) convicted in the Milan rendition casé&d’! Finally, the request
asked for records “constituting or reflecting communications by or to” Drepat of State
officials “requesting the assistance of Avv. Cagnola” in filing a clemeotigra“‘on behalf of
the remaining convicted CIA officers,” as wed gecords “constituting or reflecting
communications between” the U.S. Embassy and Avv. Cagnola that “mention, discuss, or ref
to obtaining approval to proceed on the convicted CIA officers’ behalf, payment of Avv.
Cagnola[s] fees, or which CIA officetdehalf clemency will be sought.Id. (alteration in
original). Thus,everyrequest propounded the State Department presurtiest at least some
individuals convicted in connection with the renditiomeluding the plaintif—were affiliated
with the CIA. Whether these individls were affiliated with the CIA is properly classifieBee
First Shiner Delc 1 23; Second Shiner Decl3] Accordingly, the State Department’s partial
Glomarresponse was warranted, and summary judgment is entered in favor of the State
Department?

C. The Department of Defense’$Vithholding of Cole 6162

The Department of Defense produced 74 documents in response to the plaintiff's FOIA
requestskirstHerrington Decl. 9-5, but as set out in it¥aughnindex, withheld a “draft
letter from SECDEF to POTU®garding DoD assertion of the [Status of Forces Agreement

(‘SOFA’) between the United States and Ilfalf{fCole 61-62") pursuant to FOIA Exemption 5,

3 The plaintiff argues that her request for communications between tieeD&aartment and Avv. Cagnola
that “mention, discuss, or refer to clemency for the CIA offi¢erduding [the plaintiff) convicted in the Milan
rendition case,5eeDefs.” SMF 114, “does not presuppose that those ‘CIA officers’ participated in trgedlle
rendition” because “[p]articipatinig a rendition, and being convicted of participating in a rendition, ave tw
different things.” Pl.’s Reply at 5. Moreover, according to thatg “describing the convicted individuals as
‘CIA officers’ does not necessarily imply ‘CIA sponsorshii’any actions they may have takend. at 5-6. These
arguments are not persuasive. Although true that someone could beulyocwivictedor that a CIA officer
conceivably could have participated in the rendition in his or her persoraitgapvithout CIA sponsorship,
readingthe plaintiff s request$o cover those possibilities is a stretch, when the plain language insseadeghat
those patrticipating in the rendition weEéA employes.
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seeFirstHerrington Decl., Ex. 1 (“Col®aughnindex”), ECF No. 22-3.The letter at issue
addressethedecision whether to “assert[] primary jurisdiction under the SOFA in Septembe
2009” on behalf of Lieutenant Colonel Romano, an officer in the United States Airwdooce
wasultimatelytried and convicteth absentian connection with the alleged rendition of Abu
Omar, notwithstanding the government’s ultimate decision to invoke jurisdiction under the
SOFA FirstHerrington Decl. 1%, 13—-145see also id] 17; Second Decl. of MaH.
Herrington, Associate Deputy General Counsel, Department of Defense (“Sé¢aoington
Decl.) 1 3, ECF No. 27-2. The plaintiff challenges the Department of Defense’s withhofding
the draft letter, Cole 662

FOIA Exemption 5, on which the Department of Defense rgbiegects “interagency or
intrasagencymemorandums or lettevghich would not be available by law to a party other than
an agencyn litigation with the agency.5 U.S.C. § 552(b)(5)see also Judicial Watch, Inc. v.
U.S. Dep't of Def.847 F.3d 735, 738-39 (D.C. Cir. 2017) (“Exemption 5 allows agencies to
withhold information that would in the context of litigation fo@tected from discovery by a
‘recognized evidentiary or discoveryplege.” (quotingPub. Citizen, In¢.598 F.3d at
874)). “Among th[e] privileges prtected by Exemption 5 is the . deliberative process
privilege,” Judicial Watch, Inc. v. U.S. Deyof Def, 847 F.3d 739 (quotingrthur Andersen &
Co. v. IR$679 F.2d 254, 257 (D.C. Cir. 1982)), “which protects government docurhahts¢
both‘predecisional’ and ‘deliberative,d. (quotingPub. Citizen, InG.598 F.3d at 874
“Documents are ‘predecisional’ if they are ‘generated befaatloption of an agency policy,’
and ‘deliberative’ if theyreflect[ ] the giveandtakeof the consultative process.1d. (quoting

Pub. Citizen, In¢.598 F.3d at 874plteration in original) The government bears the burden of
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showing that the withheld document is both predecisional and deliberdixeAnalysts v. IRS
117 F.3d 607, 616 (D.C. Cir. 1997).

The Supreme Court hagplainedthat “[t]he deliberative process privilege rests on the
obvious realization that officials will not communicate candidly among themseleashf
remark is a potential item of discovery and front page news” and ttieugrivilege’s*object is
to enhance ‘the quality of agency decisions,’ . . . by protecting open and frank discuossngn a
those who make them within the Governmeri2€p’t of Interior v.Klamath WatetUsers
Protective Ass’n532 U.S. 1, 8-9 (2001gitations omitted)see &o Judicial Watch, Inc. v. U.S.
Dept of Def, 847 F.3d at 739 The deliberative process privilege reflects the commonsense
notion that agencies craft better rules when their employees can spell oitinig the pitfalls as
well as the strengths of policy options, coupled with the understanding that eesployeld be
chilled from such rigorous deliberation if they feared it might become publidéyerthegss,
“[i]n keeping with [FOIA’s] policy of the fullest responsible disclosure, Cosgliaetended
Exemption5 to be as narrow as is consistent with efficient Government operatieh€.'v.
Grolier, Inc., 462 U.S. 19, 23 (1983y@otation marksgitation, and alterationsmitted);see
alsoNLRB v.Sears, Roebuck & Cat21 U.S.132, 149 (1975) (“[I]t is reasonable to construe
Exemption5 to exemptthose documents, and only those documents, normally privileged in the
civil discovery context.”).

In support of its withholdings and redactions, the Department of Defense proffered the
declarations oits Associate Deputy Geeral Counsel.TheVaughnindex appended to tHiest
declarabn submitted by the Department of Defemgscribes thdraftletterat issue as part of a
collection of “emails, memos, and the like that discuss the legal effects ofiasgeftthe

SOFA], propose timing of assertion, discuss historic use of assertion, and intehatio
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ramifications of assertion.First Herrington Decl.  14* These documents are further
described as'inter- and intraagency memoranda that contain opinions, advice, and
recommendations as part of the consultative process involved in deterkdimiad States
policy and action,” and that “[d]isclosure of this information could chill full, frané apen
discussions on matters of policy between subordinates and supelibr§.16.

The Depament of Defense’declarant specifically addresseéu contestedetterin a
supplemental declaration, statitigat the letter is “an unsigned, undated draft letter from the
Secretary of Defense to the President declaring an iatehtiesiréo assert the... SOFA
... and providing rationales for the [preferred course of] action.” Second Herringthrf[C3.

To clarify the timing of the challenged lettéine declarant states thatig most likey the draft

letter referenced in an email batasmbered Cole DB/OGC 121 which is dated June 11,

2009,” several months before the government ultimately asserted jurisdictiorthen@FA in
September 2009ld. On the basis of these declarations, the Department of Defense argues that
“the relevant cotext suggests that the draft letter was in fact sent months prior to the ultimate
decision as to whether to assert the Status of Forces Agreement and aycoagimgoperly be
classified as preecisional.” Defs.Opp’n at 10. Furthermoréhe Department of Defense
contends that “the decision of whether or not to assert the Status of Forces Agrdemataly

lies with the Presideritand accordingly, “even if the letter had been final and signed, it would

remain a pralecisional recommelation from a subordinate to a superiold:

14 TheVaughnindexalso describes other documents urttielabel “DeSousa Vaughn Index@sincluding
“e-mails, memos, letters, and the like that discuss the potential of p#ndgrocess to obtain it, recommendations
and requests regarding engagement with the Italian Government, goepsaiat interagecy deliberations, and

legal assessemts of Col Romano’s situationFirst Herrington Declf 15. None of the documents listed in this
section of the/aughnindex is challenged in this suit.
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The plaintiff argues that the Department of Defensddikes] to make the requisite
showing thathewithheld letter is predecisionahddeliberative.SeePl.’s Opp'nat 12-13; Pl.’s
Reply at #11. According to the plaintiff, because the letter is unsigned and undated,
“impossible to know from the face of the document when it was created and when, if wasr, i
sent.” Pl.’s Reply at 7 (referring to second declaration as “speculati[ua]fgspons to the
Departmenbf Defensés position thathe letter is necessarily predecisional because the
President retains authority to override the Segytaecision to assert the SOFA, the plaintiff
contends that what matters for purposes of Exemptionlgsi&s that the letter represents the
final position of theagencyas to whether SOFA should be assettdd. at 8(emphasis in
original) (citingTax Analysts117 F.3d at 617xee also idat 9 (‘The government’s argument
that the President’s authority to prohibit the assertion of SOFA rendetBawise final agency
decision ‘predecisionaproves too much. As the Commandehief, the President could
prohibitvirtually all Defense actions, no matter how final the view of the agency on ther fha
(internal quotation marks and citation omitted)).

As for the policy aims underlying the deliberative process privildgeplaintiff contends
that “notification to the President from the Secretary of Defense that the agésngys to
invoke SOFA does not represent the kind of ‘subjective, personal thoughts on a subject’ which
would ‘subject the writer either to ridicule or criticisinld. at 10 (quotingCoastal State&as
Corp. v. Dep'’t of Energy617 F.2d 854, 869 (D.C. Cir. 1980¥further, the plaintiff positghat
there“is no reasonable risk that, had the Secretary of Defense known the letter would become
public, he would have been less candid in communicating to the President that he had decided to
invoke SOFA’ Id. Finally, the plaintiff argues th&ven if the letter was at one time

predecisional, it lost its predecisional status wthencourse of action proposed in the letter,
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asserting the SOFA on behalf of Lieutenant Colonel Romano, was ultimatelgcdgpthe
agency.SeePl.’s Reply at 11 (citingcoastal States Gas Corfal7 F.2d 6866). As explained
below,the plaintiff's contention that the letter was never predecisional faler argument that
the letter’s predecisional character was destroyed when the agency atepéttt, however,
fairs better.

The letter at issue beaai the markings of aredecisionatiocument It is adraftletter
that describes and rationalize#proposed course of action among high level offici8kse
Second Herrington Decl. 1 Ihat the letter isindatedand unsigned, or that it may never have
been sent, is of no moment. Indeed, coms® mse dictates that a letserggesting a proposed
course of action would not be drafted or sster the action had already been takditthe draft,
unsignedetter wamever actuallygentto the Pesidenta reasonable inferenceuld be drawn
that its contents ultimatelyere rejected or revised, in which case the deliberative process
privilege’s protections would be at their apeseeludicial Watch, Inc. v. U.S. Demf Def, 847
F.3d at 739(“The privilege. . . avoids confusion from premature disclosure of ideas that are
not—or not yet—final policy, and misimpressions from ‘dissemination of documents suggesting
reasons and rationalasodt ultimately réed on.” (quotingCoastal States Gas Coril7 F.2d at
866). Accordingly, the draft letter from the Secretary of Defense to the présidsn

predecisional, at least at the time it was written.

% As noted, the Department of Defense argirete alternativethat the lettewas predecisional because the
President could override the Secretary’s determination as to whether tatesS@FA. Defs.” Opp’'n at 10. The
plaintiff disagrees. Pl.’s Reply at8. Having alrady determined that the letter was predecisiaten written

the Caurt need not reach this argument. Nevertheless, the Court notes tleagxtetht that the Secretary of
Defense and the President were trading letters concerning the appropriagecf@ation, those letters clearly
“reflect[] thegive-andtakeof theconsultative proces$ Judicial Watch, Incv. FDA 449 F.3d at 151 (quoting
Coastal States Gas Coril7 F.2d at 866). This is even truer when the letter was semtieoSecretary to the
President.See Schlefer v. United Statéd2 F.2d 233, 238 (D.C.ilC1983) (“[M]emoranda fromsubordinateto
‘superior’ on an agency ladder are likely to be more ‘deliberative’ in cleartietn douments emanating from
superiorto subordinaté€ (quoting Sears, Roebuck & Co421 U.S. al55); Taxation With Representation Fund v.
IRS 646 F.2d 666, 679 (D.Cir. 1981)(“A[] . .. factor to be considered in determinations with respect to ... the

28



The plaintiffargues, howevethat “[e]ven if the lettewvas predecisional at the time it
was written,. . .it has since lost that status because the agency has formally assertetl SOFA
Pl.’s Reply atl0. The law iswell established that&tVen if the document is predecisioaathe
time it is prepared, it can lose that status if it is adopted, formally or informatlye @agency
position on an issue or is used by the agency in its dealings with the puldiastal States Gas
Corp, 617 F.2d at 866. The D.C. Circugicenly elucidatedhe standards governing adoption
of otherwise predecisional documeng&ee generally Judicial Watcimc. v. U.S. Deg’ of Def,

847 F.3d 735.n Judicial Watchthe plaintiftorganization sought from the Department of
Defensejnter alia, “any and all Secrary of Defense memos signed on or before May 31, 2014,
that approved the release of the five Guantanamo Bay detakedesged for Sgt. Bowe
Bergdahl! Id. at 737. At issue was “gacket prepared by Assistant Secretary of Defense
Michael Lumpkin” containing a “cover memfsom Mr. Lumpkin to the Secretary of Defense
... setting forth Mr. Lumpkin’s recommendation regarding the Guantanamo Bay detainée

. . .eight letters to members of Congrssoviding notice of the transfenyvhich Mr. Lumpkin
had prepared for the Secretary’s signaturkel” at 738 (internal quotation marks omittedhe
Department of Defense justified the withholding of the Lumpkin Memo on Exemption 5
grounds.Seed. The plaintiff objected, arguing that the Secretary had adopted the Lumpkin
Memo when he signed and sém eight letters accompanying the Memo to members of

Congress.See idat 739. Relying otheagency'sdeclarationwhich providedhat“the

deliberative process privilege et nature of the decisionmaking authority vested in the office or pesongghe
disputed document.”see alsaludicial Watch Inc.v. U.S. Dept of Justice 20 F. Supp. 3d 260, 271 (D.D.C. 2014)
(“Even if the relationship between the author and recipient of challeegedds is not one of subordinate and
superior officials, when the role of the author is as an adyiiee rather tha a decisiormaker, this militates in

favor of the document qualifying as part of the deliberative procesghi}. analysis is unaltered by the fact that the
letter’s intended or actual recipient was the Presid8atJudicial Watch, Inc. v. Dépof Energy, 412 F.3d 125,

131 (D.C. Cir. 2005}“ That thePresidentrather than an agency, initiated the policy development processas of
moment; what matters is whether a document will expose thdegaisional and deliberative processéthe
Executive Banch” (emphasis added)).
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Secretary did not sign or endorse the Lumpkin Memo, nor send the memo to Comgyrass,”
738, the Court ultimately held that the Secretary had not adopted the Meato/39-4Q"“The
only reasoning that the Secretary of Defense held out as his own was the reastir@ng i
congressional letters.”).

Thus, the relevant declarationJadicial Watchmade clear that the Secretary of Defense
had not relied on the Lumpkin Memo in explaining to Congress why the detainees had been
transferred.By contrastthe second declaration the instant caseby the same declarant whose
averments were relied upan Judicial Watchk—makes no such affirmative statement about the
lack of reliance by the decisioraker on the challenged document here. Instead, the second
declarationindicatesthat the United States government ultimately adopted the course of action
sd out in the letterwhich was written by someone in the Secretary’s office, apparently close in
time to the decision to invoke the SOF8eeSecond Herrington Decl.J[(“The document was
a] . . .letter from the Secretary of Defense to the Presideriaringan intent and desire to
assert the the [sic] Status of Forces Agreemenetween the United States and
Italy[.] . . . [T]he assertion of the SOFA was..made [in] September 2009."The relevant
declarationsre otherwise silent about key considerations for application of the dekreerati
process privilegeincluding by failing taspecify the process by which the United States
government asserted primary jurisdiction under the SQéaving the Court to imagine what
role the letter and its rati@le might have played in that proce3$ie Department of Defense
mustexplain whethethe officialwho ultimately invokedurisdictionunder the SOFAaliedon
the reasoning set out the letter from the Secretary of Defense toRhesident. If so, thletter
has lost its predecisional character, and the Department of Defense has néy pelpeon

Exemption 5.
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To be clear, Vague or equivocal statements implying that a position presented in a
deliberative document has merit” do not amount to adoptiadicial Watch, Inc. v. U.S. Ddp’
of Def, 847 F.3d at 739. Instead, adoption requires that an agency “madkgessf]’ choice
to use a deliberative document as a source of agency guidddcéuiotingSears, Roebuck &
Co, 421 U.S. at 161) (emphasis aadteration in original)see also Renegotiation Bd. v.
Grumman Aircraft Eng’g Corp421 U.S. 168, 184-85 (1975) (“[8Jause the evidence utterly
fails to support the conclusion that the reasoning in the reports is adopted by thesBtsard a
reasoning, even when it agrees with the conclusion of a report, we conclude tepbtteare
not final opinions and do fall within Exemption 5.Afshar v. Deft’ of State 702 F.2d 1125,
1142 (D.C. Cir. 1983(“To the extent the reasoning of the recoamdations is expressly
adopted, there is no longer any need to protect the consultative gipdeéstl Council of La
Raza v. U.SDep'’t of Justice411 F.3d 350, 358 (2d Cir. 2005) (“[H]ad the Department simply
adopted only the conclusions of the OM@morandum, the district court could nbave
required that the Memorandum be disclosktére reliance on a documesitonclusions does
not necessarily involveeliance on a documestanalysis; both wilbrdinarily be needed before
a court mayproperly findadoption or incorporatiohy referencé). On this record, however,
the Court is unable to determine whether the Department of Defense “ma[de] essectmice
to use a deliberative documentg., the letter, “as a source of agency guidandeidicial
Watch, Incv. U.S. Dept' of Def, 847 F.3d at 739 (internal quotatiorarksand emphasis
omitted). Accordingly, this action is remanded to the agency so that isupajement the
record withadditional information concerning the withholding. Both the plaintiff's and the
government’s motion for summary judgment are denied without prejudice as tautnevtssther

the draft letter from the Secretary of Defense to the Presienadopted by the agency.
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D. Segregation of NonExempt Material

The plaintiff's fourth and final argumenttisat“[tlhe declarants for both State and
Department of Defense address segregability only with a conclusory letgahent, and the
respective Vaughn indices do not indicate why deliberative material could segtepated
from factual material.” Pl.’"©pp’nat 13. The State Department and Department of Defense
argue that, “[flar from issuing merely a ‘conclusory legal statementy $tate and DoD
explained that they reviewed responsive documents on hyiiee basis and concluded that it
is impos#ble to further segregate and release purely factual material from these daecument
without disclosing the pre-decisional and deliberative communications of the documents
authors, privileged attorney-client communications, or attorney work products” Dgip’n at
10 (citing First Stein Decl. Y6; First Herrington Decl. { 25).

“The FOIA requires that ‘[a]ny reasonably segregable portion of a record shall be
provided to any person requesting such record after deletion of the porhimtsare exempt’”’
Morley, 508 F.3d at 1123 (alteration in original) (citing 5 U.S.C. § 552(bg)satisfy
its segregabilityobligation, “[an] agency must provide a ‘detailed justification’ for . . . non-
segregability’ but “is not required to provide so much detail that the exengterial would be
effectively disclosed.”Johnson v. Exec. Office for U.S. Athy&l0 F.3d 771, 776 (D.Cir.
2002)(citing Mead DataCtr., Inc. v. U.S. Dep’of Air Force 566 F.2d 242, 261 (D.Cir.
1977)). That said, it is by now firmly engraingkat anagency may provide sufficient
justification by describing the materials withheld, the exemption under whighvére
withheld, and an affidavit attesting that “it released all segregable mateSed¢l’oving v. Dept
of Def, 550 F.3d 32, 41 (D.CCir. 2008) (stating that “the description of the document set forth

in theVaughnindex and the agency/declaration that it released all segregable material” are
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“sufficient for [thesegregability determination”), Johnson310 F.3d at 776Accordingdy, the
State Department and Department of Defense met their segregability bydsubmitting
Vaughnindexes, in combination with the attestationshefir respective declararttsat
documents were reviewed “on a libg-ine basis” and no further segregation would be possible.
SeeJudicial Watch, Inc. \«Consumer Fin. Prot. Burea60 F. Supp. 3d 1, 13 (D.D.C. 2014)
(“The reviewing court may rely on the description of the withheld records $etifidhe
Vaughn index and the agensydeclaration that it released all segregable information.”);
Canning v. U.S. Dep'’t of Stat&34 F. Supp. 3d 490, 517-18 (D.D.C. 2015) (same).
V. CONCLUSION

For the foregoing reasorthe CIA and State Department are entitled to summary
judgment as to their respecti@Gomarresponses, antié State Department and Department of
Defense are entitled to summary judgment as to whatheegregable information was properly
released. Summary judgment as to the Department of Defense’s withholding of ©@les61
denied, without prejudice, so thatdfagencymay reevaluate the withholding @dequately
explainthe predecisional nature of the document warranting withholding under Exemption 5.
The parties shall confer and submit,Mgrch 31 2017, a proposed schedule to goverther
proceeding$n this matter.

An appropriate Order accompanies this Memorandum Opinion.
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