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UNITED STATES DISTRI CT COURT
FOR THE DISTRICT OF COLUMBIA

JADEN MCNEIL, et al,
Plaintiffs, .: Civil Action No.: 14-1981(RC)
V. Re Document Nos.: 11, 12
DISTRICT OF COLUMBIA

Defendant.

MEMORANDUM OPINION

GRANTING IN PART & DENYING IN PART PLAINTIFFS * M OTION FOR SUMMARY JUDGMENT
AND GRANTING IN PART & DENYING IN PART DEFENDANT’S CROSSM OTION FOR SUMMARY
JUDGMENT

[. INTRODUCTION

In this action, Plaintiffs Jaden McNeil, Patrick Canavan, and D&uéleil (collectively
“Plaintiffs”) seek from Defendarthe District of Columbia(“the District”) an award of
attorneys’ feesnd costsncurred in pursuing an administrative claim under the Individuals with
Disabilities Education Actte“IDEA”), 20 U.S.C. § 140(et seq.Plaintiffs hawe moved for
summary judgment on the basis that they were the prevailing pares$urther that the fees
and expenses requested are reason&dePls.” Mot. Summ. J., ECF No. 1T he District
disputes Plaintiffs’ contentions regarding the reasonabkei the fees and expenses sought in
its opposition and cross motion for summary judgm&#eDef.’s Cross Mot. Summ. J., ECF
No. 12; Def.’s Opp’n Mot. Summ. J. (“Def.’s Opp’n”), ECF No. Ifhe Court concludes that
part, but not all, of Plaintiffs’@quest is reasonabléccordingly, the Court grants in part and

denies in part the parties’ respective motions.
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II. FACTUAL BACKGROUND

In May of 2014, Plaintiffs filed a due process complaint agaiesbiktrict of Columbia
Public Schools (“DCPSY) SeeAm. Compl. § 24, ECF N, see alsdPIs.” Reply to Def.’s
Opp’n to Mot. Summ. . J"*Pls.” Reply”) Ex. b ECF No. 154. In the due process complaint,
Plaintiffs alleged thathe Districthad failed to provide Plaintiff Jaden McNwiith a free and
approprate public educatigrpursuant to his rights as a disabled student entitled to special
education and related serviceSeePls.” Reply Ex. D In support of this contentioRlaintiffs
allegedthree instances during which DCPS failed to uphold its oligsito Jaden under the
IDEA: in 2012, when DCPS failed to amend Jaderssfficientindividualized education
program (“IEP”)after his enrollment at Hospitality High School Public Charter 8lcho
(“Hospitality”); when Hospitality failed to address Jademegd for a different IE or
educational settingand in 2013, when DCPS began developing an alternative IEP for Jaden, but
took over a year to do so, leaving Plaintiffs Patrick Canavan and|D4cfiil to fund
alternative education options for JadeBee d. at 4-6.

After withdrawingJaden from HospitalityRlaintiffs sought placemerior Jaderat
Legacy Outdoor Adventurdd_egacy”), a wilderness program, whidte successfully
completed Seed. at 5 Upon completion of the Legag@yogram, and aftanvestigation by
Jaden’s parents and notice to both Hospitality and DCPS, Jadderiieshso the F.L.

Chamberlain School (*Chamberlain”) in Massachusetts, a regtiechool approved by the

! Specifically, Plaintiffs asserted that Jaden entered Hospitdtity failing the eleventh
grade twice while enrolled at a different public charter school. Oncespitdidy, DCPS did
little to alter Jaden’s existing IEP and, as a result, he was contialsint and tardy, failed to
do his homework, and acted oBeePIs.” Reply. Ex. Dat 4-5.



State Superintendent of Education for placement of DCPS speciatiedistadentg. See idat

6. Plaintiffs alleged that,feer relocating Jaden to Chamberlain, DCPS agreed to fund a portion
of his enrollment at the school, but never confirmed this with propeumentation.See d.

During Jaden’s enrollmeait Chamberlain, Plaintiffs Patrick Canavan and Daniel McNeil were
responsible for fundindaden’s ongoing education, and Jaden’s IEP remained unfiniSleed.

id.

The due process complaint was heanddogust 1st, 6th, and 14¢f 2014. SeeAm.
Compl.Ex. 1, ECF No. 31. At the conclusion of the proceedings, the hearing officer
determined that DCPS failed to provide Jaden a &rde\ppropriate Public Education
(“FAPE”), as required by 34 C.F.R. § 300.17 (2011), when it failed to correat’'Sade
inappopriate IERduring his enrollment at HospitalitgeeAm. Compl. Ex. 1 at 1416 The
hearing officer also determined that Plaintiffs had acted appropriatéigirdecisions to bt
send Jaden to Legaeynd subsequentlyto enroll Jaden at ChamberlaiBee d. at 16. As a
result, the District was ordered to reimburse Plaintiffs fotuhien, fees, and expensesurred
in sending Jadeboth toLegacy ando Chamberlain.See d. Plaintiffs’ claims regarding
DCPS'’s alleged failure to convene arPlEeeting in 2012 and the delay in revising Jaden’s IEP

were denied.Seed. at 16-17. The hearing officealso denied Plaintiffs’ clairfor

2 As described by thhearing officer in his determination, Jaden’s progress while at
Chamberlain was “dramatic.5eeAm. Compl. Ex. 1 at 11, ECF No-B(Hearing Officer’s
decision). He earned passing grades in each course in which he egesliedlly progressed
throughChamberlain’s bhavior management program, and, at the time of the due process
hearing, was expected to graduatth a high school diplomaSee d. at 10; Pls.” Statement of
Undisputed Material Facts39(“Pls.” SOF”), ECF No. 111; Def.’s Response tBls.” Satement
of MaterialFactsy 39(“Def.’s SOF”), ECF No. 121. Jaden has since graduated from
Chamberlain and enrolled in colleg8eePls.” SOFY 65; Def.’s SOF] 65.



compensatory educatipas a result of Jaden’s excellent results following his placements at
Legacy and Chambeita® Seed. at 18.

On November 23, 2014, Plaintiffs filed an initial complaint agaimsbDistrict for the
recovery of attorneys’ fees and expenses incurred in connection witldbhinistrative due
process hearingSeeCompl., ECF No. 1.In their Amended Complaint, filed on March 20,
2015, Plaintiffsclaimto be entitled to an award of legal fees and costs incurred as a result of
their successful litigation for Jaden’s entitlement to a FABEeAm. Compl. § 30.Plaintiffs
subsequently filed a Motion for Summary Judgment on June 24, L stings60,643 in
legal fees and $2,252.74 in expensedeePIs.” Mot. Summ. J. I 3The Districtsubsequently
filed anOpposition and Cross Motipasking that Plaintiffs’ Motion be denied in its entirety
alternatively, requestinthatthe amounbf fees and expenses awarded be substantially reduced.
SeegenerallyDef.’s Cross Mot. Summ. Def.’s Opp’n. Plaintiffs filed a Reply tahe Districts
Opposition on August 12, 201%eePIs.’ Reply.The District subsequently filed its own Reply
on August 24, 2015, reiterating its position that Plaintiffs failed¢eige evidence supporting
their hourly rates, and further, that Plaintiffs’ attorney chamge unreasonable number of hours

for the proceedigs. SeegenerallyDef.’s Reply ECF No. 18 The Districtreiterated that any

3 “Compensatory education” may be awarded at the court’s discretion DE#ncase.
The relief is awarded in the form of “educational services . . . todaded prospectively to
compensate for a past deficient prograrRéidex rel. Reids. District of Columbig 401 F.3d
516, 522 (D.C. Cir. 2005guotingG. ex rel. RG v. Fort Bragg Dependent ScB43 F.3d 295,
308 (4th Cir. 2003jinternalquotation mark®mitted). As part of that compensatory education,
Plaintiffs apparently sought reimbursementféur years of supports at the college Jaden would
be attending. The hearing officer found the expert testimony supptntsmrequest
“incredulous’ because that expert, along with the Chamberlain staff and Plaihafis;lauded
[Jaden’s] progress ithe wilderness program and at [Chamberlain] and [Jaden’s] angidipat
completion of high [school] is evidence that any denial of a FAPE &g tectified . . . .” Am.
Compl. Ex. 1 at 18.



amount awarded to Plaintiffs should be reduced, on the grouRdsiwetiffs’ limited success on

the merits.Seed. at 11-17.

[ll. ANALYSIS
A. Legal Standardfor Summary Judgment

A party movingunder the IDEAfor summary judgment on legal fees must demonstrate
prevailing party status and the reasonableness of the fees requester ftee hours spent
and thehourly rate. SeeMcAllister v. District of Columbig21 F. Supp. 3d 94, 99 (D.D.C. 2014).
Pursuant to Rule 56 of the Federal Rules of Civil Procedure, sunumigryent shall be granted
if the movant shows that “there is no genuine issue as to any rhigetiand that the moving
party is entitled to judgment as a mattelagv.” Anderson v. Liberty Lobby, Inel77 U.S. 242,
247 (1986) (quotindgred. R. Civ. P. 56 Summary judgment should be granted against a party
“who fails to make a showing sufficient to establish the existence eleanent essential to that
party’'scase, and on which that party will bear the burden of proof at tkglbtex Corp. v.
Catrett 477 U.S. 317, 322 (1986)n response to a motion for summary judgment, the non
movant must point to specific facts in the record that reveal argerasue that is suitable for

trial. Id. at 3244

4 Plaintiffs contend that for those few facts that the Districtlabsled “disputed,” the
District “has not supported its dispute with references to thedeasmrequired by this Court’s
rules” and, as a resuthat theDistrict has effectively conceded Plaintifidatement of material
facts and this Court is “reqe[d] . . .to accept [Plaintiffs’] statement of material facts as the
basis for its legal rulings.PIs.” Reply at 10see alsd_ocal Civ. R. 7(h)(1) (“[T]he court may
assume that facts identified by the moving party in its staterhematerial facts are admitted,
unless such a fact is controverted in the statement of genuinefitsii@s opposition to the
motion.”). Not so. Even putting aside the fact that, when pitsirftike those here) bear the
burden of proof, a moving defendant’s summarygjudnt burden “may be discharged” merely
by “showing—that is, pointing out to the district courthat there is an absence of evidence to
support the nonmoving party’s cas€glotex 477 U.S. at 328heLocal Rule’s language-
may—is discretionarysee Arrirgton v. United Stategl73 F.3d 329, 33485 (D.C. Cir. 2006).



B. Award for Reasonable Attorneys’ Fees

Pursuant to the IDEA, a district court may award “reas@wthbrneys’ fees” to a
prevailing party who is the parent of a child with a disabil2@. U.S.C. § 141%(3)(B)(i). In
doing so, the Court follows a twsiep inquiry: First, the Court must decide whether the party
seeking attorneys’ fees is the prevailing parayid second, the Court must establish whether the
fees requested are reasonal@ee McAllister21 F. Supp. 3dt 99; Jackson v. District of
Columbig 696 F. Supp. 2d 97, 101 (D.D.C. 2010). eBtablisran appropriate fee angthe
court must determine the number of hours counsel reasonably exmentiedlitigation and the
reasonable hourly rate for that worgee Eley v. District of Columbi@a93 F.3d 97, 100 (D.C.
Cir. 2015)°® “[T]he number of hours reasonably expendedte litigation multiplied by a
reasonable hourly rate” provides “[tlhe most useful starting goirdetermining the amount of
a reasonable fee.Hensley v. Eckerhgrd61 U.S. 424, 433 (1983).

1. Hourly Rate

The parties dispute whether tfages requested by Plaintiffs are “reasonable” within the
meaning of the IDEA.20 U.S.C. § 1415(i)(3)(B)(i)(3)see alsd?ls.” Mem. Supp. Mot. Summ. J.
at 12-16(“Pls.” Mem. Supp.”), ECF No. I Def.’s Mem. Supp. Opp’n at-4.0, ECF No. 13.A

plaintiff bears the burden of demonstrating tiet requested hourly ratersasonableln re

The rule “permits, but does not require” the Court to assume facts thait aantroverted in the
defendant’s opposing statement of material facts, and a court atttg“itd discretion in
reviewing the entire record.ld. Accordingly, the Court considethe full record here.

5 Here, the District does not contest that Plaintiffs are the pnegaikrty within the
meaning of the IDEA.

®1n many cases a court considering a fee award must proceed to agiirdesermining
“whether use of a multiplier is warrantedEley, 793 F.3d at 100. Congress has prohibited
application of a bonus or multiplier in IDEA casdd.; see als®0 U.S.C. 8§ 1415(i)(3)(C) Ko
bonus or multiplier may besed in calculating the fees awarded under this subségtion



North (Bush Fee Application9 F.3d 184, 189 (D.C. Cir. 199§)er curiam) A plaintiff may
fulfill this burden“by submitting evidence on at least three fronts: ‘the attysirilling
practices; theteorneys’skill, experience, and reputation; and the prevailing market raths in t
relevant community! McAllister, 21 F. Supp. 3d at 10@otingCovingtonv. District of
Columbig 57 F.3d 1101, 1103 (D.C. Cir. 1995)f a plaintiff provides sufficient and
convincing evidence on these matters, the number of hours billeteatiorney’s houylrates
are deemed reasonabdmdthe burderthenshifts to the defendant to rebut the plaintiff's
showing. SeeBlackman v. Disict of Columbia 677 F. Supp. 2d 169, 172 (D.D.C. 2010);
Watkins v. Vange828 F. Supp. 2d 23, 26 (D.D.C. 2004) neither partyprovidesadequate
evidence demonstrating that the hourly rates are reasohableyer,“the Court has discretion
to determine the amount of that rate by reference thaffeyMatrix.”’ SeeBrownv. District of
Columbig 80 F. Supp. 3d 90, 96 (D.D.C. 2015
a. The Prevailing Market Rate for Ms. Savit’s and Ms. Beckers Services

Plaintiffs sed attorneysfees for the work ofDiana Savit, Plaintiffs’ primary counsel,
and Lisa Becker, who performed 3.2 hours of billed work in Ms. Savit’shabse

Plaintiffs argue thatin houly rate of $415 foMs. Savit’s legal services is reasonable
and reflects the prevailing market ratéls.” Mem. SuppMot. Summ. J. at 2216. This rate

reflects Ms. Savit's customary hourly rate as of January 1, 201dughtPlaintiffs were

" The LaffeyMatrix is a fee schedule used by some courts to determine the propgr hou
rates for legal work. The United States Attorney’s Office for thatri@t of Columbia prepares
the matrix for use when a “feshifting” statute provides for the recovery of ateys’' fees. See
Eley, 793 F.3d at 101see alspe.g, USAO Laffey Matrix—2003-2014 available at
http://www.justice.gov/sites/default/files/usdo/legacy/2013/09/09/Laffey Matrix%202014.pdf
(last visited Dec29, 2015). While theLaffeyMatrix is adjusted for inflation, generally, a
competing matrix, called the L&bkffeyMatrix, “adjusts for the increases in costs for legal
services only.”Eley, 793 F.3d at 1602.



charged only $390 an hour during the entirety of their representatithatade was Ms. Savit’s
existing rate when the representation begaeePls.” Statement of Undisputed Material Feffs
74, 78 (“Pls.” SOF”), ECF No. 11. Inits Oppositionhowever the Districtargues that
Plaintiffs motion should be denied because thaye not provided sufficient evidee of the
relevant market rate, relying only upon an affidavit from theiragp, Ms. Savit, in addition to
previous attorneys’ fee awardSeeDef.’s Mem. Supp. Opp’n at-b. In the alternativehe
District argueghat Ms. Savit’s hourly rate should not exceed 75% oR20%8-2014 affey
Matrix rate. See idat 7~8; see alsdef.’s Cross Mot. Summ. Ex. 1, ECF No. 12 (providing
matrix).

In Eley, the D.C. Circuit recently clarified a plaintiff's burden when segldn award of
attorneys’ fees under the IDEA. “[A] fee applicant must ‘produdsfaatory evidence-in
addition tothe attorney’s own affidavitsthat the requested rates are in line with those
prevailing in the community for similar services by lawyeirseasonaly comparable skill,
experiencend reputation.”Eley, 793 F.3d at 100 (quotirglum v. Stensqri65 U.S. 886, 895
n.11 (1984)). One type of evidence that a party can submit which “provigesfid starting
point’ in calculating the prevailg market rateis a fee matrixthe most common of which is the
LaffeyMatrix. Id. (brackets omittedjquotingCovington 57 F.3dat 1109). Such matrices
remain “somewhat crude™ measuretestimating the prevailing market ratowever, and to
meether burden a party seeking to base her fee request on such measureswvigst pro
“evidence that her ‘requested rates are in line with those prevailthg tommunity fosimilar
services i.e., IDEA litigation.” Id. at 101, 104 (quotin@ovington 57 F.3d at 109). That
evidence may be found in “surveys [that] update [the matriedijlavits reciting the precise

fees that attorneys with similar qualifications have received fepaying clients in



comparable cases; and evidence of recent feeslad/dy the courts or through settlement to
attorneys with comparable qualifications handling similar c4sed. at 101 (quoting

Covington 57 F.3d at 109). At bottom, although the D.C. Circuit declinedEley “to
categorically determine whether IDE#oceedings constitute the type of litigation that is
‘sufficiently complex™ to warrant application oha version of the_affeyMatrix, the Court did
“make clear thataffeyshould not be the default rate for fees awarded pursuant to the IDEA”
and thatjf a party seeks an award based onlLtateyMatrix, “it must establish that its rates
reflect what attorneys of comparable skill in the region generladlyge for IDEA proceedings.”
Snead v. District of Columbja- F. Supp. 3d---, No. 15¢v-00376,2015 WL 592190]1at *3
(D.D.C. Oct. 7, 2015).

To sipport thér claimthat Ms. Savit’s proposed hourly rate of $415 is reasonable,
Plaintiffs originally submitted an affidavit from Ms. Savit describing her exgrer, billing
practicesand past historyfditigating IDEA cases, including for purposes of obtaining fee
awards. See generall{pecl. of Diana M. Savit (“Savit Decl.”RIs.” Mot. Summ. J. Ex. BEECF
No. 11-5. Plaintiffs alsocitedseveral cases in this district in which, they claim, coamtaded
fees based on an hourly rate similar to that requested by Ms. SavitSesfls.” Mem. Supp. at
13-14 (citing cases awarding fees based on hourly rates of $348.75 ti$@Rmgfor attorneys
with 15 to over20 years of experience, although the D.C. Cinruiley hassincevacated the
$625 awaril

The Districtcontends that Ms. Savit’s affidavit is merely “conclusory”’ and Eaintiffs
must profferadditional information in order to establish the preugilmarket rate Def.’s Mem.
Supp. Opp’n at 50n this scorethe Districtis largelycorrect. AsEleyinstructs, a plaintiff must

provide evidence beyond the attorney’s own affidavit to showthiedrequested rates are in line



with those prevailing ithe community for similar services by lawyers of reasonably comiearab
skill, experience and reputation.” 793 F.3d at (fibtingBlum, 465 U.S. at 895 n.11)lo the
extent thathe Districtargues that Plaintiffs have failed to carry their burden alkegehowever,
the Court finds that Plaintiffs’ citation to othEdEA cases in this dtrict awarding fees with a
wide range encompassing tlees Ms. Savit charged here precludes the Court from concluding
that Plaintiffs have failed to support ang faward.

That said, the Court must determine whether the particular rate Pdaiatjtiest is out of
step wih the prevailing market rate. The Court acknowledges that Plaipt#te no overt
reliance on thé&affeyMatrix in seeking the $415 hourly rdtm Ms. Savit's timeand that Ms.
Savit’'sprofferedrate is in fact significantlpelowthe 2013-2014 affeyrate of $510 per hour
for an attorney with her experiengeNevertheless, the District argues th. Savit'srequested
rateremains too highand thathe prevailing market rate in IDEA cases is 76fthe Laffeyrate
which, based on th2013—-2014ate would result in an hourly rate of $382.58eeDef.’s Mem.
Supp. Opp’n at £8.

The District points to a “substantial body of case law” in tiesridt supporting the
proposition that IDEA cases are typically compensated at 75% batfeymatrix rate or less.
Sedd. at 78 & n.3 (citing cases)Indeed, courts in this districbatinue to hold that “[t]he
notion that a rate equivalent to 75% @fffeyrates approximates the prevailing market rate for

IDEA administrative proceedings finds support in the vast numbeistrict court cases

8 One district court recently observed that courts in this jurisdidiave intgoretedEley
“as strongly suggesting that IDEA matters are infrequently comjgat@bomplex federal
litigation, and therefore, fullaffeyrates should not be awarded in such cas8séad2015 WL
5921901, at *3 But see Eley793 F.3d at 108Kavanaudp, J., concurring) (“I would simply add
that, in my view, the United States Attorney’s Offlcafeymatrix is appropriate for IDEA
cases.”).

10



awarding IDEA fees at this rateReed vDistrict of Columbia--- F. Supp. 3d---, No. 14
1887, 2015 WL 5692871, at *6 (D.D.Gept. 282015) appeal docketedNo. 157119 (D.C.
Cir.); see also idat *7 (citing cases)ccordSnead 2015 WL 5921901, at5*

Plaintiffs attempt to claim otherge on several grounds:irst, Plaintiffs have filed
declarations from Charlédoran and Douglas Tyrka, two District of Columbia special education
practitioners who regularigrovideIDEA legal services SeeDecl. of Charles Moran (“Moran
Decl.”), Pls.” Reply Ex. G,ECF No. 157; Decl. of Douglas Tyrka (“Tyrka Decl.”Rls.” Reply
Ex. H,ECF No. 158. Mr. Moran states in his declaration that his fdeterminests rates in
reference to theSl LaffeyMatrix, andthat his current hourlgate is $779 perdur. SeeMoran
Decl. 11 1212. Mr. Tyrka similarly asserts in his declaration that he typically gdseat least
$625 per hour, and further that “most senior lawyers (15 or more gkexperience) who
practice in this field charge similar hourly rates . Senior special education lawyers in the
District of Columbia typically charge $500 or more peuhd Tyrka Decl.| 6. Both Mr. Moran
and Mr. Tyrkafurtherclaim that they have read most of this court’s IDEA cases, aradamil
with the market for IDEA legal fees, and attest that Ms. Savit’s hourly rdtevisr than that
charged by many lawyers wippactice in this areaSeeMoranDecl Y 13,16-17; TyrkaDecl
195, 7. FinallyMr. Moranstateghattherateshe charges are the necessary result of various
“predatory tactics” imposed by the District of Columbia againstisih education litigaterand
parents, including allegedly conditioning settlement offera phaintiff's waiver of attorneys’
fees or acceptance of nominal sums for “all work performed in the case.” Mechr 12.

Yet, Mr. Moran and Mr. Tyrka’s anecdotal evidence of tl®in billing practices and
their conclusory assertions that Ms. Savit’s hourly rate of $426tkin, and perhaps below, the

prevailing market rate ultimately fail to satisfy Plaintifigirden. Cf. Sykes v. District of

11



Columbig 870 F. Supp. 2d 86, 9B(D.C. 2012) (noting that “the mere showing that a high
hourly rate was approved in another case does not in and of itseliststabéw market rate or
prove that the new rate is reasonable”). And though they generaltytoldiave read IDEA fee
casespeither Tyrka nor Savit cite to a particular case in which a court has deterimiédet
prevailing market rate is similar to those they geaidn addition,Mr. Moran’s representation
that his rates reflect a tactical effort to thwart certain litigationcsbly the Districdoes not
demonstrate thatne practitioner’'s€hoice to buildan anticipated failure to recoup full costs into
his fee structureeflects a general increase in the prevailing market rate for |HgAl services
SeeDistrict of Columbia v. KirkseyHarrington, --- F. Supp. 3d---, Nos. 14-180, 13029, 2015
WL 5014144, at *6 (D.D.C. Aug. 18, 2015)dncludingthat Mr. Moran’s affidaviin another
IDEA caseallegingsimilar practices indicates that the parties’ fees were not “basedamyo
prevailing market rate analysis but, instead . . . designed to ‘cboatiin practices by the
District”); accord Snead2015 WL 5921901, at *Hinding that an attorney’sargunentthat “his
firm was forced to charge the higher USiffeyrates by a hailstorm of ‘predatory tactié®m
the District—namely, conditioningettlement offers on acceptance of nominal-feiss
unpersuasive”).

Second, Ms. Savit'ewndeclaration argues that the lack of formal discovéry,
informal procedural ruleshe largelyunpredictablenature ofadministrative due process
proceedings, and tleg times labyrinthine administrative procegsesent unique practical and
exhaustiorrelated challengesot posed in Title VII or other types of federal litigatioBeeSavit
Decl. § 30,2d Savit Declq{ 22-29,PIs.” Reply Ex. CECF No. 151. The Court does not doubt
or understate the challenges practitioners face when litigli2iaé cases on behalf of children

with special education needs and their families. Those challengeasdangbtedly different in

12



kind from the circumstances attorndgse when conducting complex federal litigation under
more rigid, angperhapgpredictable, discovery rulesIDEA matters may not be simplethey
may be quite complicated and may even be very labor intehdReed 2015 WL 5692871, at
*6. But those chdénges nevertheless fail to render IDEA matters “complex’ f@ditigation’
asthatterm is used in the context of fee awards, and specificallygtieymatrix.” 1d.

The Courtfurthergrants that, in unusual cases, an IDE&intiff might be able to
“establish the applicability of [théJaffey[matriX by proffering evidence thaheir IDEA
proceeding was unusually complexShead 2015 WL 5921901, at4* Here, Plaintiffs do
emphasize, albeit briefly, the fact thiaé hearing officem this casewardedreimbursement
bothfor Jaden’s wilderness program and for interest Plaintiffs i@adred on their home equity
line of credit. SeePIs.” Mem. Supp. at4-15. Thefacts indicate thatn doing soPlaintiffs’
counsel obtained an exceedingly regsult. For that, counsel should be commended, and the
Court takes that result into account when determining whether to rédufee award for
Plaintiffs’ degree of success. Yégyond citing to the perhaps atypicasultof this litigation,
Plaintiffs have not proffered any evidence to indicate thatdbeseor complexityof the
proceedingsequired to Bepherd this case to that conclugm&cesthis case outside the
heartland of a typical IDEA case.

Consequently, and in line with the authority of a substantial nuofleases in this
district, the Court agrees withe Districtthat the prevailingnarket for IDEA litigation is 75%

of theLaffeymatrix rates.See, e.gReed 2015 WL 5692871, at *6Plaintiffs have faled to

13



demonstrate that this case is of sufficient complemitystify a different rate As a result, the
Court will award fees for Ms. Savit’'s work at a rate of 75% ofltikéeyrate: $382.50.

For purposes of Ms. BecKsmwork, the Court will award fees at the $325 hourly rate
Plaintiffs request.SeePIs.” Mem Supp. at 12. Plaintiffs have not provided an exact calculation
of the number of yars of Ms. Becker’s experience but, as best the Coudisaernfrom the
resume that Plaintiffs attachsof 2014Ms. Becker had worked for 18 years as an attorisae
Pls.”Mot. Summ. JEx. B2 ECF No. 117 (listing Ms. Becker’s grduation from law school in
1995and legal experience beginninglif96). Althoughthe District in a single sentence of its
Reply, asks the Court to “award fees at 75% oflth&eyMatrix rate” for Ms. BeckerseeDef.’s
Reply at 78, theLaffeyrate in2013-2014 for an attorney with eighteen years of experience was
$450,seeDef.’'sEx. 1. Awarding Ms. Becker feed $337.50 75% of the2013-2014 affey
ratg), would in factovercompensatBlaintiffs. Therefore, the Court will apply the hourly rate
that Plaintiffs were actually charged for Ms. Becker’s servi$@25.00

b. The Prevailing Market Rate for ParalegalServices

Plaintiffs also seeks a fee award for certain paralegal services performed by M¢aSavit
a much lower rate of $140 per hour), and two legal assistants, dohatvitt (at a rate of $125
per hour), and Mathiu Antezana (at a rate of $75 per h@e@Pls.” Mem. Supp. at 12; PIs.’
SOF11 73, 83.Ms. Savit's declaration briefly describes Mr. Levitt and Mr. Antezaina’
education and years of experiensegeSavit Decl.  12but the Districtclaims that her testimony
fails to provide evidence of a prevailing market rate for their ses\seeDef.’s Mem. Supp.

Opp’'n at 6-7.

% Because this figure is lower than the $390 Ms. Savit actually chargéaintff2, the
Court thereforeloesnot consider whetharimbursingPlaintiffs at a rate higher than the dvis.
Savitchargedas Plaintiffs’ $425 suggested rate would have) would be apprapriate

14



Fee awards for paralegal or legal assistant services are permissibiey astiey are
appropriately compensated at their market raee Role Models Annc. v. Brownleg 353
F.3d 962, 973 (D.C. Cir. 2004)) re Olson 884 F.2d 1415, 1426 (D.C. Cir. 198%However,
“purely clerical or secretarial tasks should not be billed at a patatdgaegardless of who
performs them.”Missouri v. Jenkinby Agyej 491 U.S. 274283 n.10 (B89) Here, Plaintifé
haveincluded a detailed invoice describing the time that each indivioshedding Mr. Leuvitt
and Mr. Antezana, spent on the varioasks related to the litigatiorSeePls.” Ex. B3, ECF No.
11-8. The legal assistamasks for which Plaintiffs seek additional fees incltmesembl[ing]
documents for due process complaifify] repafing] transcripts for inclusion with disclosures,”
“[s]can[ning] and number[ing] exhibits,” anfpreparing[a] partial exhibit index and bind&t®
See idat 35, 43, 44.

While Plaintiffs’ filings do na specificallyidentify a prevailing market rate for paralegal
services in the D.C. area, the Court notes that the rates sought BaWwts Mr. Levitt, and Mr.
Antezana all fall belowhe $145 prevailing market rate under the 2218 4L affeymatrix. See
Def.’sEx. 1. Consistent with the Court’s analysis above, the Court finda tiaé at 75% of the
Laffeyrate, $108.75, is the appropriate upper lifmitparalegal services in thimse
Accordingly, the Court will renburseparalegal time for Mr. Antezana at the $75 per hour rate

Plaintiffs request, and Ms. Savit and Mr. Levitt at a rate of $10&8&7Hour

10 These activities appear most akin to providing “assistance with depesit
interrogatoriesand document productidand “compilation of statistical and financial ddta
which are generally reimbursablenking 491 U.Sat288n.10, and the Birict has not argued
otherwise. Compareln re Meesg907 F.2d 1192, 1203 (D.C. Cir. 1990) (descriasdpurely
clerical or secretarial’ tasks such aelivering or picking up various documents as well as
photocopying (internal quotation marks omitted)).
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2. The Number of Hours Billed by Plaintiffs’ Counsel

The Districtalso arges thatany fees awarded ®laintiffs should be reduced, or
alternatively, thathe amounts clainteby Plaintiffsare excessive. The Court addresses each
argument in turn.

a. Reduction in Fees for Limited Success

In its Cross Motion and Oppositiotine Distict argues that any attorneys’ fees awarded
to Plaintiffs should be reduced because of Plaintiffs’ limited ssozethe meritsSeeDef.’s
Mem. SuppOpp’n at 16-11. In their Reply, Plaintiffs assert that they were successfallon
claims for reliefother than their claim for compensatory education, and the request for
prospective placement at Chamberlaitis.” Reply at 1417.

It is within the Court’s discretion to reduce an attorneys’ fee awarcigr ¢o account for
limited success on the meritblensley 461 U.S. at 433;0pez v. District of Columbj&883 F.
Supp. 2d 18, 223 (D.D.C. 2005).Indeed, for partially prevailm parties, “the degree of the
plaintiff's overall success goes to the reasonableness of the avaxl.'State Teachers Ass'n v.
Garland Indep. Sch. Dist489 U.S. 782, 793 (1989 hus, regardless of whether counsel’s total
number of hours expended litigation was reasonable, it remains within twaurt’s discretion
to reduce the overall fee award to reflect the litigant’s degree of sucseddickens v.
FriendshipEdison P.C.5.724 F. Supp2d 113, 121 (D.D.C. 2010Where, however, a plaintiff
has obtained excellent results, the attorney should fully retiwvéee. See Hensleyt61 U.S. at
435. “In these circumstances, the fee award should not be reduced simply becausatifie pla
failed to prevail on every contention raised in the lawsud.

When awarding fees for a partially successful litigant, it is craciéitst determine

whether the claims on which the plaintiff prevailed are related sethlaims on which the
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plaintiff did not succeedSee d. at 434—-35. When the claimsifivolve a common core of facts”
or are based on “related legal theories,” “[m]uch of counsel's time &illdvotedyenerallyto
the litigation as a whole, making it difficult to divide the hoexpendedn a claimby-claim
basis.” Id. at 435. Consequently, the court should “focus on the significance of thelonedief
obtained bythe plaintiff in relation to the hourseasonably expended on the litigationd:

In this casethe parties fundamentally disagree over the degree of successeddby
Plaintiffs. The Districtargues that Plaintiffs failed to prove two of their threénwdaduring their
appearance before the hearing officBeeDef.’s Mem. SuppOpp’nat 11. Namely,the District
assers that Plaintiffs failed to show that IS denied Jaden a FAPE by failing to convene an
IEP meeting in Decemb@012, and failing to complete a revision of Jaden’s IEP in January
2013. Seed. As a resultthe Districtargues for a mathematical approach to fee reduction,
suggesting thadny fees awarded to Plaintiffs should be reduced by at least fifty perEestd.
In response, Plaintiffs assert thia¢ District’s arguments for limited success are “overblown”
becausdlaintiffs were awarded almost all of the relief that they souBls: Reply at 14-15.

In this sense, Plaintiffs argue for a more comprehensive approash eduction, suggesting
that the hours devoted to preparing for the administrative headrg “directed toward
achieving the rsult [Plaintiffs] obtained. Id. at 15.

Here,the Districtargues for the very mathematical approach that was renounced in
Hensley Rather than reducing fee awards based on the number of claims aclyi@ved b
prevailing litigant,Hensleyadvocates for a more holistic assessment ofalef sought. See
461 U.S. at 434 (notinghat the appropriate inquiry i&id the plaintiff achieve a level of
success that makes the hours reasonably expended a satisfactory lbasisrigra fee award?”).

Indeed,courts in this district havapplied Hensleyin other cases involving attorneys’ feS&ge,
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e.g, Brown v. District of Columbia30 F. Supp. 3d 90 (D.D.C. 2018)cAllister v. District of
Columbig 21 F. Supp. 3d 9@D.D.C. 2014);Santamaria v. District of Columhi&75 F. Supp.
2d 12(D.D.C. 2012). As this court explainedMcAllister, “[w]hen determining how to reduce
fee awards for partially successful plaintiffs, the court moatyae the relationships amongjse
successful and unsuccessful claim& F. Supp. 3d at 1(42iting Hersley, 461 U.S. at 43435).
If the claims “involve a common core of facts,” or are based on “relatadtiegpries,” [mjuch
of counsel’s time will be devotagknerallyto the litigation as a whole, making it difficult to
divide the hourgxpendedn a chim-by-claim basis.'Hensley 461 U.S. at 435.

In this case, it is undisputed that Plaintiffs received less thax tié relief sought at the
administrative level.SeeAm. Compl. Ex. 1see alsdPls.” Reply at 14 (conceding that Plaintiffs
did not preail on their claim for compensatory education and request fopgctge placement
at Chamberlain)In addition, while Plaintiffs prevailed on their claim for IEP @eiased on
DCPS's failure tgrovide Jaden with an IEP and services within a reasetiafe of his start at
Hospitality, they failed to sustain the proper burden of preitt regard to allegations that
DCPS'’s failure to convene an IEP meeting following Plaintifer in December 2012, and
complete the revision of Jaden’s IEP in January 2@&Am. Compl.Ex. 1 at 1617.
Therefore, a reduction iés in some respeis justified.

After reviewing the record of this cas®weverthe Court finds that many of the
underlying issues are interrelated and therefore cannot be easily diyiddm Moreover, the
Court notes that Plaintiffs’ counsel achieved an exceatigesult: reimbursement for private
residential placement and a wilderness program, which the Districhdodspute is
extraordinary relief. Other than the college support, the Distres dot identify anything else

that Plaintiffs could have adhwed at the high school level. The award of compensatioich
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resulted in total payments in the amount of $248,11dp@éks for itself SeePls.’ SOF Y 53
Def.’s Response to Pls.” Statement of Material F&&3 (“Def.’'s SOF”), ECF No. 1-A. As
does Jaden’s subsequent educational achievenmgmitoving dramaticallyrom twice failing
eleventh grade to receiving his high school diploma and attendieg&o

As a result, the Court will instead reduce the full fee award using aihalproach that
considerghe claims brought and the overall relief receivéeePIs.” Replyat 14-17, see also
McAllister, 21 F. Supp. 3d at 103 (“A certain amount of the work performed in anyscase i
performed for all claims, and cannot be so easilydivided.”). Here, Plaintif§ sought relief
for DCPS’s denial oA FAPE in relation to the following violation§l) DCPSs failureto
provide Jaden an appropriate IEP and services within a reasonable himewatiry into
Hospitalityat the beginning of the 2012 school year, until December DCBSs failureto
convene an IEP meeting to revise Jaden’s IEP, even after receivingatiotifitom Plaintiffs
on December 3, 201¢f the inappropriateness of the [End(3) DCPSs failureto complete
revision of Jaden’s IEP and determine an appropriate placement, earea ydiiong
reevaluation and development process which began in JanuaryS2@R3n. Compl.Ex. 1at 4-
5. Additionally, Plaintiffs soughtwo types of relief duringhe hearing process: compensatory
education andeimbursement for the tuition, fees, and transportation eggensurred in
sending Jaden to both Legacy and Chamberl@eed. at 18-19.

Here, Plaintiffs received a large proportion of the reliey thed originally sought. For
example, although Plaintiffailed tosustain their burden of proof on two of their dewi&l
FAPE claims, they nevertheless prevailed on their first clé&ee idat 14-16. Because they
prevailedon the first claim, the faing officer awarded Plaintiffs their requested

reimbursements for the tuition, fees, and expenses associdtesewiing Jaden to Legacy and
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Chamberlain.See d. at 18-19. In addition, the hearing officer ordered DCPS to convene an IEP
team meeting within ten days of the administrative decision, ierdodeview Jaden’s IEP and
make any determinations related to future placem8aed. at 19.

Regardinghe District’s assertion that Plaintiffs’ fee award should be redbgdifty
percent or moreDef.’s Mem. SuppOpp’n at 11, the Court concludes that the level of success
achieved does not warrant such a drastic reduction in the fee award. Despiteitigedfieazer’'s
finding that Jaden was denied a FA®&Eonlyore of the three issues for which Plaintiffs
requested relief, the claim on which Plaintiffs prevailed nevietkeshares a “common core of
facts with those underlying the other two claimdensley 461 U.S. att48. Here, this
“‘common core” includethe fact that DCPSailed to properly implement Jaden’s FARP&hd
further that Jaden’s placement was inappropri&eePIs.” Mem. Supp. at-5. For example,
Plaintiffs’ claim that DCPS denied Jaden a FAPE by failing tovene an IEP meeting
stemmed, at least in part, from the fact that DCPS failed to proviée dadappropriate IEP and
educational services. Both of these claims, despite one of them Insingcassful, are related to
the larger claim that Jaden’s initial placementiaspitalitywas inappropate. Accordingly,
because the claims are sufficiently interrelated, the ealirhot divide the hours on a claiby-
claim basis, but insteadill modestly reduce the award of attorneys’ fe€ge Hensleyl61U.S.
at 436-37 (‘The district court mayteempt to identify specific hours that should be eliminated, or
it may simply reducéhe award to account for the limited success. The court necessarily has
discretion in making this equitable judgméptsee also McAllister21 F. Supp. 3d &t02-04

The Court further believes it appropgrao reduce the total award tgnpercent. While
Plaintiffs were unsuccessful awo of their secondary claimsDCPS’sfailure to convene an

IEP meeting and complete a revision of Jaden’s FARteywere nevertheless successful on

20



their primary claim for denial of a FAPESeeAm. Compl.Ex. 1 at 1416 (finding that DCPS
denied Jaden a FAPE by failing to provide him an appropriate IEP andesemibin a
reasonable time of his entry intospitality). In this sense, the claim on which Plaintiffs were
successful resulted in the primary relief sougb¢e Hensleyl61 U.S. at 43&7 (focusing a
the overall relief olatined by the prevailing party). ThHourtdoes recognize th&taintiffs
received lesghan all of the relief soughsee, e.g.Dickens 724 F. Supp. 2d at 1223 (reducing
the plaintiffs’ fee award because the plaintiffs received only sagmoof their requested relief),
but in light of Plaintiffs’ overall degree of success in their administatlaim againsthe
District, as well as the interconnected nature of the claims, the Court will reduattdmeys’
feeaward by ten percent. Accordingly, Plaintiffs should receivi44,815.7% in attorneys’
fees.
b. Alleged Overbilling
The Cout makes brief note dhe Districts contentiorthat Plaintiffs engaged in

overbilling. SeeDef.'s Men. Supp. Opp’n at 4Specifically,the Districtcontends that Plaintiffs’

1 The Court alsmcknowledge®laintiffs’ claim for an additional award of fees, as
compensation fothe time and efforts reasonably expended in seeking their awatbiofeys’
fees.SeePls.” Mem. Supp. at }18. However, as Plaintiffs note, the Court will reserve a
decision on this claim for a later date, as the total cost of sgalerfees wilhot be known
until after the pending motions for summary judgment are resoBed d.; see also Kaseman v.
District of Columbia444 F.3d 637, 6441 (D.C. Cir. 2006) (noting that parties who prevail at
the administrative level can also recover “feadaes” for time devoted to obtaining attorneys’
fees).

12 This feeamount was calculatexb follows: $7,04750 for Ms. Savit’s legal work (123
billed hours—143 minus the erroneously included 20 hedas a rate of $382.50 per hour); plus
$156.00 forMs. Savit’s flat rate initial consultation fee (which the District has specifically
contested)seePls.” SOFY 83; plus$1,040.00 foMs. Becker'degal work 3.2 billed hours at a
rate of $325 per hour); plus $1,239.75 for Mr. Levitt’s paralegal worki (dilled hours at a rate
of $108.75 per hour); plus $225.00 for Mr. Antezana'’s paralegal work (3 billed &banmrste of
$75.00 per hour); plus $87.00 for Ms. Savit's paralegal work (0.8 billed hourstataf ra
$108.75 per hour). Those values yielded an initial fee award of $49,795.25. Redtmed by
percent, Plaintiffs should be awarded $44,815.73.
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invoice for July 31, 2014 contains entries indicating that Ms. @apgended 26.1 hours in a
single day, working on the IDEA litigatiorSee id.see alsdls.’ Ex. B3at 46-47. As properly
noted bythe District it is not humanly possible for one individual to work 26.1 hourssimgle
day. However, Plainffs have conceded that this alleged overbilling was merely a typographical
error, and that one of the entries on that date should have read “twbihst@ad of'22” hours.
Pls.” Reply at 8.Further Plaintiffs’ counsehotes that shbas credited Plaintiffs’ account for the
twenty additional hours, and the reimbursement amount has beedethtenreflect the proper
number of hours expende&ee d. While the District claims tha®laintiffs’ failure to catch this
billing error is “more significant thaPlaintiffs would like to admjt and that therror indicates
that Plaintiffs are not driven by economic considerations in theauguwsf attorney’s feesee
Def.’s Reply at 10, the Coulnias no reason to doubt that the overbilling was anything titaer

an oversight and addresses the issue no further

C. Award for Costs Incurred

Plaintiffs also request reimbursement for expenses associatetheiitigation of their
claims. SeePls.” Mem. Supp. Mot. Sumnd. at 17. Specifically, Plaintiffs assert that they were
charged $2,252.74 in expenses, in addition to the legal fees inc@eed. “An award of costs
for copying, faxing and postage . . . are custogarcluded in fees awards.Kaseman v.
District of Columbia 329 F. Supp. 2d 20, 287 (D.D.C. 2004)see also Sexcius v. District of
Columbig 839 F. Supp. 919, 927 (D.D.C. 1993) (noting that “[rleasonable photocopying,
postage, long distance telephone, messenger, and transportation argl qustk are
customarily considered part of a reasonable ‘attorney’s fe@dijey v. District of Columbia
839 F. Supp. 888, 8992 (D.D.C. 1993). Such costs are only shifted to the defendant provided

that they are reasonabl&eeBailey, 839 F. Supp. at
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Attached to their Motion for Summary JudgmePigintiffs includeddetailed invoice of
the charges incurred in relation to the IDEA litigatidncluded in tleseinvoices are the various
costs to which Plaintiffs referSee generallfls.” Ex. B3. Specifically, Plaintiffs claim
$1,993.50 in expenses stemming fridma production ofranscripts, in addition to other costs
associated with photocopying, postage, mileage reimbursement, arfdoubéictransportation.
SeePls.” SOFY 84. A prevailingparty’s request for costs need not be denied simply because the
party has failed to provide supporting documentation, but a lack of detaiaffect the amount
of expenses and costs that the prevailing party is permitted twapree® in those instanceheve
detail is lacking the Court is unable to “rely on counsel’s iniggn determining “whether [the]
expenses were ‘reasonable’ as contemplated by statdtevey v. Mohamme®51 F. Supp. 2d
47, 70 (D.D.C. 2013).

Here,the Districtgenerally statem its Opposition that “Plaintiffs’ bill of costs lacks
sufficient detail,”seeDef.’s Mem. SuppOpp’n at 1,and claims in its statement of facts that
Plaintiffs have failed to provide a “statement itemizing the costdiaking the costs to the
IDEA administrative hearing,” Defs SOF{ 84. Otherwise, the District does not directly contest
Plaintiffs’ request for costs. As Plaintiffs point out, howeweclose review of the invoicéisey
have submitted provides ample clarity about the purpbsaahexpense. For examplan entry
dated March 24, 201&ts expenses in the amount®if,993.50 for transcripts related to IEP
meetings.SeePIs.” Ex. B3 at31. A June 2, 2014 entry states that mileage costs stemmed from
“[r] oundtrip mileage taesolution sessionjtl. at 39,while an entry from July 25, 2014 states
“Metro[t]o student hearing officeid. at 44. For these expenses, the Court finds that Plaintiffs

are entitled to fully recover their costs for associated transportati@age, and transcripts, and
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the Districtdoes not argue that the transcript and transportation costs weressangce
unreasonable.

Plaintiffs’ request for postage and copying expenses are admittediysd@atnmore
opaque. Yet, one need only compare the “professional services” entng fitaite of the expense
in question to determine the general purpose of the expense. Forexadwhe 19, 2014
expense fothe postage aivo letters,seePls.” Ex. B3 at 44, was incurred on the same date that
Ms. Savit’s tmekeeping records refleshe madedits to a letter to a District of Columbia public
school official,seeid. at 38 In addition, theb214.44 requested for photocopying expenses
almost entirely results fromsangle $212.14 invoice for th@pies of dugrocess hearing
exhibits. Seead. at 44. And, contrary tthe Districts blanket assertion that Plaintiffs have failed
to itemize the other two dollars and change requested for photogppgich entry was made on
a date for which Plaintiffs have providi@ correspondinfprofessional servicésentry
describing the attorney’s legal research, drafting, or other @&siviCompare, e.gid. at 55
(describing Ms. Savit’s preparation of a check to Chamberlain schdarafting a letter
requesting proof of paymentyjth id. at 56 (listing photocopyingxpenses fotwo pages).

Accordingly, the Court will award Plaintiffs the $2,252.74 requesteodts.

IV. CONCLUSION
For the foregoing reasomBlaintiffs’ Motion for Summary Judgment shall be
GRANTED IN PART AND DENIED IN PART , andthe Districts CrossMotion for Summary
Judgment shall BERANTED IN PART AND DENIED IN PART . An order consistent with

this Memorandum Opinion is sepaigtand contemporaneously issued.

Dated: December 29, 2015 RUDOLPH CONTRERAS
United States District Judge
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