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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VALERIE MCMULLEN, individually and
on behalf of others similarly situated,

Plaintiff,
V. Civil Action No. 14-1983 (JDB)
SYNCHRONY BANK, et al.,

Defendants.

MEMORANDUM OPINION & ORDER

After a period of Courprdered jurisdictional discovery,lamtiff Valerie McMullen’s
renewed motion for remand hinges upon the answer to one questiemore thanwo-thirds of
herproposed classitizers of the District of Columbiaat the time this cadsecamaemovableto
federal cour? If the answer iyes,thenher action is a local controversy that must be ltigated in
the District of Columbia Superior Court, where it was originally fiddcMullen urges the Court
to find this standard met anéman her caser, in the alternative prolong the period for
jurisdictional discovery. But the Court will do neithekcMullen has failed to show that more
than twathirds of the proposed class were citizens of the District of Colurabthe relevant time
and, in the Court’s view, additional discovery would likely be unhelpflcMullen’s renewed
motion for remand wil therefore be denied.

BACKGROUND

McMullen broughtthis action in Superior Court against two individuals (Wayne Bullen
and Karim Steward)three of their companies (Bulen Wellness, Washington Chiropractic, and

One World Fitness), and two banks (Synchrony Bank and JP M&base) for their aleged
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participation in a fraudilent scheme@volving lines of healthcareelated credit SeeCompl. [ECF
No. 1-1] at 2-3. After McMullen amended her intial complaint to add class allegatisegAm.
Compl. [ECF No. 12] at 14-15, Chase removed the case to this GoseeNotice of Removal
[ECF No. 1] McMullen responded witha motion to remath arguing that the Court lacked
jurisdiction and that, evehit had jurisdiction it would be barred from exercisingrisdiction by
the local controversy exception to the Class Action Fairness 8eé&Pl.’s Mot. for Remand [ECF
No. 121]. In aprior Memorandum Opinion, the Court concluded GafA affords itjurisdiction
over this casandthatall but one of the local controversy elemeistsatisfied SeeMcMullen v.

Synchrony Bank2015 WL 632212 (D.D.C. Feb. 13, 2018ut becaus¢he Courtwasunable to

discernwhether twethirds of the putative class members were District of Columbiaeod; it
reservedinal judgment on whether the local controversy exception apples and ordered limited
jurisdictional discoveryfocused on that issueSeeid. at*7.

The Court’s discovery Order instructediynchrony and Chase submit declarationsto
McMullen indicating the total number of accounts opened through Bullen, Steward, and their
affilated companies; the date each account was opametlthename and last known address
associated with eactseeMar. 18, 2015 Order [ECF No. 35] at Zhey were also ordered to
produce a copy of eaclamedindividual's driver’s license “to the extent such documents [were]
already in their possessionfd. The Order required the rest of the defendants to produce a copy
of the driver’s license for each customer who had received healthcarentindrmn the banks
and Ta]ny other document” relating to those customers’ last known addreSsed. at +-2. In
the intervening months, Synchrony and Chhaee provided declarations identifying the last
known addresssfor 892 putative class memberSeePl.’s Renewed Mot. for Remand [ECF No.

52-1] (Pl.’s Renewed Mot.) at 6Wayne Bullen, Bullen Wellness, and Washington Chiropractic



(the Bullen detndants) have produced the “patient records for nthe@e ... putative class
members, all of whom were included in the banks’ declaratiohg. at5—6 But Karim Steward
and One World Fitnesshe Steward dedndants) havéfailed to produce a single documentd.
at 7. None of the defendants have produced driver’s licenses.

In her renewed motion, McMullen argues that the evidence produced so far ivéahs
of remand to Superior Court under the locahtroversy exceptionSeePl’s Renewed Mot. at 5.
But in the event the Court disagrees, McMullen asks it to reserve judgment omwticer ontil
additional discovery has been obtained from Steward degndants.Seeid.

DISCUSS ON

The Class Actio Fairness Act requires federal courts to decline jurisdiction preposed
classactions that fall within the local controversy exceptidgee McMullen, 2015 WL 632212,
at *3. Thatexceptionapplies only to actions which “greater than twdhirds of the members of
all proposed plaintiff classes. arecitizens of the State in which the action was originally filed
28 U.S.C. 81332(d)(4)(A)(i)(I}) As the party seeking to invoke the local controversy exception,
McMullen bears the burden of proving by a preponderance of the evidence that the exception
applies SeeMcMullen, 2015 WL 632212, at*3The Court “may consider pleadings as well as

evidence”whendeciding whether McMullerhasmet her burden Vodenicharv. Haton Energy

Props., Ing. 733 F.30497, 503 n.1(3d Cir. 2013)

Here the mostcomprehensive evidence comes fr@gnchrony and Chase Their
declaations provide the last known addressfor 892 putative class membergePl.’s Renewed
Mot. at 5,all of wham had accounts opened througlither Bulen Wellness or Washington
Chiropractic, seeHenry Decl. [ECF No. 53] at 12; Snkth Decl. [ECF No. 52] at 2. And

McMullen concedeshat—even after resolving eight inconsistencies between the decisratial



patient records in favor dihding D.C. citizenship—only sixty percent of these individuals were
last linked to a District of Columbia addsesSeePl.’s Renewed Mot. at 6.This evidencethus
tends to show that the local controversy exception does not.apply

Unsurprisingly, howevenyicMullen points to a different sourc@& support ofher motion
for remand the Bullen defendants’ patient recardfheserecordsinclude addresses for ninety
three ofthe individuals named in the declaratioresghty percent are located in the District of
Columbia. Seeid. at 5. In McMullen’s view, the patient records represent the only ‘abléi
documentation of the citizenship of putative class merilaerd therebre “establish a sufficie nt
basis for the Court to remand this case under the local controversy excelgtioBy making this
argument, of course, McMullen also implies that the evidence provided by Synchro@haswl
cannot be relied uponShe touches on thattheme again when she notes that the vaake not
provided driver’'s licenses for the putative class membdd espite the explicit order from the
Court,” and despite Chase’s representation that driver's licemses sometimesised to verify
credit applicants’ identities.ld. at 2-3.

The Court rejects McMullen’s implication that it mustoose between the declarations and
the patient records; indeed, the two sources of evidarebroadly consistenBut all else being
equd, because the declarations include almost ten times as many putativeeralssrsthey are

ikely to provide amore accurate assessment of the class’s compositeeeSchmid v. Frosch

680 F.2d 248, 249 n.4 (D.C. Cir. 1982) (“Small samples tend lesbaeliable than large samples
because of instability and variability caused by unrepresentative samglasurement error,
random selection, and [other factors].And McMullen’s insinuations are ultimately insufficient
to cast doubt on thdeclaratns’ reliability. In the first place, McMullen hasnot adequately

explaired her conclusory statement that thatignt record are more “verifiable” than the



declarations. Nor has she speled out whythe declarations evidentiary value should be
undermined by théact thatSynchrony and Chas$ave notproducel any driver’'s licensesin any
event, there is a perfectly reasonable explanation for that omis3iba.Orderthat McMullen
invokes instructed the banks to produdever’s licensesonly “to the extent such documents [were]
already in their possession.” Mar. 18, 2015 Order atRase for its part,hasexplained that
did not obtain driver’s licenses its ordinary course of busines®causet relied on health care
providers—here, tle Bulen and Steward defendart® verify applicants’ identities SeeEvans
Decl. [ECF No. 53] at 2. And McMulen has offeredno reason to doubt Synchrony’s
representation that it does not possegges ofthe class members’ driver’s licensegher See
Smith Decl. at 2.Hence, McMullen’s first arguments fail.

McMullen alsoimplies that certain inconsistencies between phdgent records anthe
declarationsweigh against the declarations’ credibiityBy her count, there are ninettyree
individuals included in both productions; for eight of those, the last known addirdsdsad in
the respective productions are contradictorySee Pl's Renewed Mot. at 6. Yet these
inconsistencies do na@utomatically undermine the declaratignany more than theyndermine
the patient records In theory theremay be pincipled reasons to resolve tlntradictions
uniformly in favor ofthe patient recordsBut not only has McMullen failed to provide any such
reasons, she has elected to resolve the contradictions by an altogethemtdifiethod: by merely
adopting the District of Columbia address in eachcase, regardiesssooice SePl.’s Renewed
Mot. at6 n.2 (“The D.C. address was considered in determining the citizenshipesafeight
individuals™). Of course, the Coudannot adopt such a resuiisented resolutian In the absence
of a better interpretation by McMullethe identified inconsistesies at mostput the evidence with

respect to theeight individuals in equipoise.And as the proponent of the local controversy



exception, McMullen “bears the risk of nonpersuasion on the contested fasedians that are

pertinent to thgexception’sapplicaility].” Hart v. Fed& Ground Packag Sys.Inc., 457 F.3d

675, 682 (7th Cir. 2006).

In the end, McMullen has failed to offer evidence showing i@t thartwo-thirds of the
classmemberswvere District of @lumbia citizens For the vasinajority of the class members, the
record provides a single address that there is no reason to reject. Falasghtnembers, the
record is inconsistent But even assuming that each of these individuals was a D.C. resident,
McMullen falls significantly short of the twethirds threshold. Simply excluding then from the
calculation put her even farther from the markdence there is no avenue by which McMullen
could meet her burden with the record before the Court.

Moreover, McMullen falls short of her burden in another respect: even éaslee show
that more than twahirds of the proposed class members maintained District of Columbia
addresses at the time the various records were collected, she wogdiestoshow that this was
true at the time relevant under the statuté/hen determining whether the local controversy
exception applies, courts musssesslass members’ citizenship “as of the date of fiing of the
complaint or amended complaint, or, if the case stated by the initial nge&dinot subject to
Federal jurisdiction, as of the date of service by plaintiffs of an ameguieading, motion, or other
paper, indicating the existence 6tderal jurisdiction.” 28 U.S.C. 8§ 1332(d)(7).Here,
McMullen’'s peadings first indicated the existence of federal jurisdiction on Oc&he?2014,
when she amended her intial complaint to add class allegatid@esAm. Compl. at 1415. But
by that point, much of the evidence underlyitite declarations had grovsomewhastale. See
Henry Decl. at 411 (reflecting accounts opened at Chase between November 2008 and April

2012);id. at 2 (explaining that, for all but twelve Chase customers, the dateiaed with their



last known addresses is August 2013 or egriemith Decl. at 314 (reflecting accounts opened
at Synchrony between February 208nd November 2014). Many of the class members may
have moved between the time when their addresses were recorded and thketimidcMulle n
intiated her class actionAnd as the party responsible for proving that the local controversy
exception applies, McMullen has the burdegmafppling with this uncertaintySeeHart 457 F.3d

at 682. She has failed to do So.

McMullen’s final argument is that the Court shibudot deny her renewed motion until she
has obtained jurisdictional discoyefrom the Steward defndants, who “were the responsible
parties for issuing the unauthorized lines of credit.” Pl’s Reneweda!i@t In her vew, such
discovery is likelyto resolve the inconsistencies between the patient recordeaadadions.See
id. McMulen proposes that the Court order tBeeward defndants to comply with the prior
discovery orders and make a corporate representative available for depo&didtionally, she
requestghatthe Court issue a subpoena to the person in mieses One World Fitness’s new
closed gymso that she can obtaamy files and computerthat are stil there Seeid.

The Court is sympathetic to McMullen’s requestt Wil not issue tbseorders. As a
general matter, jurisdictional discovery “is justified only if therpii reasonably demonstrates

that it can supplement its jurisdictional allegations through discovedggif v. Battaglia 425 F.

Supp. 2d 76,89 (D.D.C. 2006)(internal quotation marks omittedHere,the Cout has difficulty
seeing how additionatliscoverycould helpMcMullen prove that the local controversy exception

applies In the first place, it is not at all cleathetherany files or computers remain at the gym.

1 The record provides no information about when the pati@otrds were compiled and updated.

2 Some courts have examined class members’ citizenship ar#hefiremoval Wwen applyingCAFA
jurisdictionalexceptionso classactions originally filed in state cougee, e.gMyrickv. WellPoint, Inc, 764 F.3d
662, 665 (7th Cir. 2014) (To prove that an exception to CAIFigdiction applied, “plaintiffs needed to produce some
evidencethat would allow the court tetdrmine the class members’ citizenships on the date the casswagd.”).
But McMullen fareso better mder this rule. Indeed, because McMullen’s action was removedtdnmonth after
it became removable, her burden under the-tifremoval rules slightly heavier.
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But even assuming that some doe would expect their contents ®lroadly consistent with the
information in the declarations After all, the banks’ records were based on the information
supplied by the Bukn andSteward dedndants SeeEvans Decl. at 2 (“It was a customary practice
for health care providers to subrapplications electronically through [Chase’s] online system.”)
see alsAm. Compl at 2-3 (“Defendants Bullen and Steward took out lines of credit on behalf of
Plaintiff . . ..”). Indeed, theaddress information in thBullen detndants’ patient records a
greatethanninety percent match with thatthe banks'dedarations. And even assumidignited
inconsistencies betwe® Steward'dies and the bark declarations, McMullen would have to
explain whythese inconsistencieshould be resolved favor of District of Columbia citizenship
Seesupraat5. To this point, she hadfered no persuasive arguments on that subjdence the
Courtwil closethe period of jurisdictional discovery and deny McMullemstion for remand.
ORDER

Upon consideration of [52] plaintiff's renewed motion for remand, [@&lendants’
opposition, [54] plaintiff's reply, and the entire oed herein, and for the reasons stated in this
Memorandum Opinion & Order, it is hereby

ORDERED that [52] plaintiff's renewed motion for remandd€&ENIED; and it is further

ORDERED that a status conference shall be set for Septe2®eR015, at 9:30 in
Courtroom 30A.

SO ORDERED.

/sl

JOHN D. BATES
United State®istrict Judge

Dated: Septembes, 2015

¥ None ofthis serves to exonerate $teward defndants for their apparent disregard of their obligaiions
this matter. The Court expects their full engagement mofeirveard.
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