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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VALERIE MCMULLEN,

Plaintiff,
V. Civil Action No. 14-1983 (JEB)
SYNCHRONY BANK, et al.,

Defendants.

MEMORANDUM OPINION

While a gym membershigypically improves one’ghysicalwell-beingat a slight cost to
one’s fiscal health, the case at hand concerns a fithess endeavor that hadadefaingpact on
thewallet than the waistlineThis suit alleges that fithess compan@sl two banks conspired to
defraudgym membeW/alerie McMullenby opening unauthorized lines of credit in her name and
processing unauthorized charges against that crétlgthus broughthis suit against seven
named [@fendants and various unidentified corporations and individuals, asserting seven count
that include violations of District of Columb@mmon law and the D.C. Consumer Protection
Procedures Act.

In this Opinion, the Court adjudicatése BankDefendants’ Motion to Compel
Arbitration, their Motion to Dismissthe three counts asserted against themd Plaintiff's
Motion for Leave to Amend her Complaint. Finding no basis to compel arbitration and no
ground to deny leave to amend, the Court will permit the spitdoeedwith the proposed
amendedomplaint. And, concluding that the claims thereinlargelynot, unlike some gym

memberships, an exercise in futility, the Court wéhythe majority of the Motion to Dismiss
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Background

The facts in this section are taken from the proposed Second Amended Complaint, which
Plaintiff attaches to her Motion for Leave to Amend. Because the Court @lyndgicides to
grant that Motionseeinfra Section Il1.B, it treats this as the operative pleading throughout this
Opinion.

Although many of the facts of thcasere subject talispute, all parties seem to agree
that the beginning of Rintiff's relationship withDefendants was fairlgrosaic. In September
2010, she signed up for 50 pemaétraining sessions with One World Fitnea®.C. gym, at a
cost of $5,040.SeeSecond Amended Complaint (SAC), { 15. One Watntesented that
Plaintiff “could receive a refund at any time. . . upon requdst.”Three months later, she
renewed her membership with One World, purchasing 150 training seas@nstof $8,050.

Id., 116. She bargedthe first 50 sessions through Chase Health Advarexdit cardand paid
for theadditional 150 sessiongth acredit cardunrelated to this casdd., 115-16. In
September 201 Blaintiff cancetd her membership and requested a refund of $2 21,07 17.
One Worldinformedherthat she would receiviis moneywithin 90 days.ld.

In fact, accordingo McMullen, rather than canceling her membership and providing her
the refundKarim Stewart andvVayneBullen, the primary ownersf One World,obtained lines
of credit withJ.P. MorgarChase an&ynchronyBankon her behalf, without her assent or
knowledge.ld., § 18. These credit lines together permitted charges of up to $8,500, which
Stewat and Bullen used in full, without authorization from McMullemd for services never
provided. Id. These unauthorizesttions— openingcredit inesand makingharges- lie at the
heart ofPlaintiff's lawsuit The Court will not dwell othe allegations specific to Stewart,

Bullen, and heir corporate alter egesall of whom are named Defendants in this sitit-will



instead focus on the facts pertainingfoase an&ynchrony, jointly referred to as the “Bank
Defendants,” since they have together filed the Motion to Dismiss at isseie(Although
Synchrony was previously known as GE Capital Retail Bag#fzCF No. 15 (Corporate
Disclosure Statement), the Court will use its current name for ease ehefor

In October 2011, after having canceled her One World membekdtiullen received
a “CareCredit” credit card fror8ynchrony.SAC, 120. The credit card was accompanied by a
financial statement indicating that a credit limit of $7,5@@ been issued teer, and thathe
entire $7,500 had been billed and paid to “Bullen Wellness Washington DC” on September 21,
2011. 1d. (Bullen Wellness is a chiropractor business in the District, also ownedwgrSgend
Bullen. 1d.q 11.) Shortly thereafter, McMullen called Synchrony to dispute the line of credit
and the charges, but she was told “that the charge was authorized and paymelat ,0fi22.
Synchrony neverthelesgyreed to send her a form to dispute the chaegtorm that Plaintiff
says she never receivelil.

Thatsame month, McMullen received a financial staeat from Chase Health Advance,
indicating that “Bullen Wellness Washingt®C” hadchargel $1,000, also on September 21,
2011,against a separate line of crealitened in her namdd., 21. McMullen then telephoned
Chase, which also failed to “process the dispute as requested by Ms. McMullexkeoamy
attempts to confirm the validity” of the chargel., 1 23.

In Juy 2012 and in March 201®laintiff againcalled Synchrony to dispute the
unauthorizd line of credit and chargeandduring the latter call sheequested that the Bank
“furnish a signed application requesting the line of credit, a promissory note, @rei or
purchaseuthorization” for the $7,506harge.1d., 1124-25. On January 14, 2014, Plaintiff

called Synchrony a fourth time, once more requesting “a promissory note, applicantract,



or any other documentary evidence in relation to the unauthorized line of credit ayel chdr

126. This time, Synchrony assured tet it would mail hesuchdocuments within seven
business daysld. But all McMullen received was a letter thanking her for her “recent inquiry
regardingher] CARECREDIT/GECRB account,” indicating that Synchrony woul@Kmevery
effort to resolvdher] inquiry in a timely manner,” and promising to “send . . . a written response
with the actions takesic] on [her] account” after completing review theredfl. McMullen

alleges that she never received &urther response from Synchrony rasy “docunentary

proof of her alleged indebtedness” to Id.

While McMullen sought to dispute the unauthorizeedit line and charges by telemne,
she alssought the aid ahe Attorney General for the District of Columplbautsuch assistance
proved um@ble to resolve the matteld., 1119, 27. McMullen states that Synchrony haden
notified “on multiple occasions” by the Attorney General that StewarBaildn’s charges were
fraudulent, but “failed to take any corrective action, or at a mininmuastigate the fraudulent
conduct.” Id., §27. Instead Synchrony charged McMullen interest on the unauthorized $7,500
charge, in the amount of $4,70a., 1 28. Eventually‘[w]ith the threat of a damaged credit
score hanging over her head, Ms. McMullen proceeded to attempt to pay the ddidsyhile
continuing to dispute the chargedd., 129. By April 2014, she had paid Chase the full $1,000
billed by Bullen WelIness, as well awore than $5,000 of the unauthorized charges billed to the
Synchrony accounh her name.d., 1130-31. All the same Synchrony “wrote off the false
debt and reported the Unauthorized Charges . . . as a ‘Charge tOéfgby dversely impacting
McMullen’s credit.” 1d., 31. Plaintiff believes such “inaccurate reporting to the credit

agencies has further caused [her] substantial damalgks.”



On September 12, 2014, Plaintiff filed suit in the Superior Court for the District
Columbia. SeeECF 1 (Notice of Removal) at 1. She named Stewart and Bullen, their fitness
companies (One World Fitness, Bullen Wellness, and Washington Chiropractic),@wnchr
Chase, and a handful of unnamed individuals and corporate entities as DefeSdars.
Attach. 1 (Complaint), 11 1, 6-14. The Complaint raised a beehaimhs against these
Defendants-viz, violations of the CPPA, civil conspiracy, common-law fraud, conversion,
breach of contrachreach of good faith and fair dealingcarious liability, and punitive
damages Seeid., 11 36-83. McMullehater amendetier Gomplaint toinclude classaction
claims, seeking relief on behalf of a putative class of “all One World4stoestomers who
received financing from the Bank Def#ants.” Notice of Removaht 2. Defendant Chase then
removed the suit to federal court pursuant todilrersity-removal provisions of th€lass Action
Fairness Act.ld. at 48. Plaintiffthereafteisoughtremando state courtseeECF No. 12, but
Judge JohBates to whom the case was previously assigadedjedher motioneven after
permittingadditional jurisdictional discovery.eBECF Ncs. 26, 52, 55.

With the matter of removal settle@hasemoved to dsmissthe claims asserted against it
— specfically, violations of theCPPA,fraud and conspiracy under D.C. common law, and
punitive damagesSeeECF No. 57 (MTD). Defendant Synchrony, meanwhile, filed a Motion
to Compel ArbitrationseeECF No. 61 (MTC), and also joined Chase’s MotioDiemiss. See
ECF No. 63 (Notice of Joinder)The case was reassigned to this CoarODctober 22, 2015ge
ECF No. 64, and, after briefing was completed on Defendants’ Motions, Plaintiff eagéatto
amend heramplaint a second timeSeeECF No. 7QMTA). Thethree Motions are nowpe

for adjudication.



. Legal Standard

A. Motion to Compel Arbitration

The Federal Arbitration Act “is a congressional declaration of a liberal fedéi@} po

favoring arbitration agreements.” Moses H. Cone Memorial Hosp. v. Mercury Congt, 850

U.S. 1, 24 (1983) (referencing 9 U.S.C. § 2). Suits brought “upon any issue referable to
arbitration under an agreement in writing for such arbitration” must bedstaggl such
arbitration has been had . . ., providing the applicant for the stay is not in default in proceeding
with such arbitratin” andthe court has been “satisfied that the issue involved in such suit or
proceeding is referable to arbitration under such an agreement.” 9 U.S.C. § 3.

When considering a motion to compel arbitration, “the appropriate standard of feview
the district court is the same standard used in resolving summary judgment matguent to

Fed.R.Civ. P.56(c)” Brown v. Dorsey & Whitney, LLP, 267 F. Supp. 2d 61, 67 (D.D.C. 2003)

(internal quotation marks and citation omitteghBe als@\liron Int’l, Inc. v. Cherokee Nation

Indus., Inc, 531 F.3d 863, 865 (D.C. Cir. 2008)he district court properly examined
[defendant’s] motion to compel arbitration under the summary judgmentasthof Federal

Rule of Civil Procedure 56(cas if it were a request feummary disposition of the issue of
whether or not there had been a meeting of the minds on the agreement to arb{ataatjon
marks and citation omitted)'As the party seeking to compel arbitration, Defengdantst first
come forward witrevidence sufficient to demonstrate an enforceable agreement to arbitrate.”

Hill v. Wackenhut Services Int’'l, 865 F. Supp. 2d 84, 89 (D.D.C. 2012) (citation omitted). The

burden thenlsfts to Plaintiff “to raise a genuine issue of material fact as to the making of the
agreement, using evidence comparable to that identified in Fed. R. Civ. P. 56.” Grosvenor v.

Qwest Communications Interrinc., 2010 WL 3906253, at *5 (D. Colo. 201rbitration




shouldbe compelled if “there i%10 genuine issue of fact concerning the formation of the

agreement’ to arbitraté. Kirleis v. Dicki, McCamey & Chilcote, P(560 F.3d 156, 159 (3d

Cir. 2009) (quotindParKnit Mills, Inc. v. Stockbridge Falws Co, 636 F.2d 51, 54 (3d Cir.

1980)).
To review the Rule 56 standardfa&t is “material” if it is capable of affecting the

substantive outcome of the litigatiorBeeHolcomb v. Powell, 433 F.3d 889, 895 (D.C. Cir.

2006);Anderson v. Liberty Lobbync., 477 U.S. 242, 248 (1986). A dispute is “genuine” if the

evidence is such that a reasonable jury could return a verdict for the nonmovindSea$gott

v. Harris 550 U.S. 372, 380 (200A)iberty Lobby, 477 U.S. at 248; Holcomb, 433 F.3d at 895.
“A party asserting that a fact cannot be or is genuinely disputed must suppasséngon by
citing to particular parts of materials in the record.” Fed. R. Civ. P. 56(c)(1y#en a motion
for summary judgment is under consideration, “the evideri¢he mn-movant is to be believed,
and all justifiable inérences are to be drawn in Fasor.” Liberty Lobby, 477 U.S. at 255%ee

alsoMastro v. PEPCO, 447 F.3d 843, 850 (D.C. Cir. 2006); Aka v. Washington Hosp. Citr., 156

F.3d 1284, 1288 (D.C. Cir. 1998n(banc). On a motion for summary judgment, the Court

must “eschew making credibility determinations or weighing the evider@zekalski v. Peters

475 F.3d 360, 363 (D.C. Cir. 2007).

The nonmoving party’s opposition, however, must consist gértitmn mere
unsupported allegations or denials and must be supported by affidavits, declarattime:, or
competent evidence, setting forth specific facts showing that there is agesue for trial.

SeeFed. R. Civ. P. 56(e); Celotex Corp. v. @477 U.S. 317, 324 (1986). The nonmovant is

required to provide evidence that would permit a reasonable jury to find in its taaringham

v. United States Navyy813 F.2d 1236, 1242 (D.C. Cir. 1987). If the nonmovant’s evidence is




“merely colorabé” or “not significantly probative,” summary judgment may be grantaéderty
Lobby, Inc, 477 U.S. at 249-50.

B. Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of an adiene &
complaint fails “to state a claim ap which relief can be granted.” In evaluating Defendants’
Motion to Dismiss, the Court must “treat the complaint’s factual allegations as traad must
grant plaintiff ‘the benefit of all inferences that can be derived from the &leged.” Sparrow

v. United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000) (quoting Schuler v. United

States617 F.2d 605, 608 (D.C. Cir. 1979)) (citation omittege als@lerome Stevens Pharms.,
Inc. v. FDA, 402 F.3d 1249, 1250 (D.C. Cir. 2005). The nqtieading rules are “not meant to

impose a great burden upon a plaintiff,” Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 347 (2005),

and she must thus be given every favorable inference that may be drawn fromgékeoal of

fact. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 584 (2007).

Although “detailed factual allegations” are not necessary to withstantedlRb)(6)
motion,_ id.at555, “a complaint must contain sufficient factual matter, accepted as truatéo ‘st

a claim to relief that is plausible on its faceAshcroft v. Igbal, 556 U.S. 662, 678 (2009)

(quoting_ Twombly, 550 U.S. at 570). Plaintiff must put forth “factualtent that allows the
court to draw the reasonable inference that the defendant is liable for theduidcalteged.”
Id. The Court need not accept as true “a legal conclusion couched as a factual aJfegatian

inference unsupported by the facts ®rth in the ComplaintTrudeau v. Fed. Trade Comm’n,

456 F.3d 178, 193 (D.C. Cir. 2006) (quoting Papasan v. Allain, 478 U.S. 265, 286 (1986)

(internal quotation marks omitted)). For a plaintiff to survive a 12(b)(6) motion even if

“recovery is very remote and unlikely,” moreover, the facts alleged in the aminphust be



enough to raise a right to relief above the speculative leV@dmbly, 550 U.S. at 555-56

(citing Scheuer v. Rhodes, 416 U.S. 232, 236 (1p74)

In evaluating the sufficiency of Plaintiff's Complaint under Rule 12(b)(6), iha&tGnay
consider “the facts alleged in the complaint, any documents either attaabreiticorporated in
the complaint[,] and matters of which [the court] may take jatlimdtice.” Equal Emp’t

Opportunity Comm’n v. St. Francis Xavier Parochial Sch., 117 F.3d 621, 624 (D.C. Cir. 1997).

The Court may thus consider those materials on a motion to dismiss withougttieatimotion

“as one for summary judgment under Rulg’56ed. R. Civ. P. 12(dgee alsdMarshall v.

Honeywell Tech. Solutions, Inc., 536 F. Supp. 2d 59, 65 (D.D.C. 2008).

1.  Analysis

The Court first addresses Synchrony’s Motion to Compel Arbitration. Finding for
Plaintiff on that matterthe Court vill then turn toherMotion to Amend the Complaint and
finally the BankDefendantsMotion to Dismiss.

A. Arbitration

As previously explained, this suit concerns credit-card debt accrue8ymrchrony
“CareCredit’card that Plaintiff alleges she never applied bpened, or used. Synchrony now
moves this Court to compel arbitration based on the Arbitration Provision in the Card
Agreementwhich informs users that “most disputes between you and [the Bank] wilbjeesu
to individual arbitratiorf and “you] agree not to participate in a class, representative, or private
attorney general action against us in court or in arbitratiMil’'C at 6 (quoting ECF No. 61,
Exh. 1(Card Agreement) at 5).8 The Agreement provides that “Utah law shall apply to the

extentthat state law is relevant . . . in determinthg validity of this Provision.”ld. at 6.



Synchrony asserts that this cheafelaw provision is binding, sdJtah lawcovers the dispute at
issuehere Seeid. at 910.

Plaintiff contendghat she “neer entered into any agreement with Defendant Synchrony,
let alone an arbitration agreement that would curtail her right to contest the .geschaviTC
Opp. at 2. But Synchrony rejoins that the Card Agreement clearly statefbthatdening or
using your account, you agree to the terms of this Agreement,” and it fovéiveiains that by
making payments on the card, McMullen “used” it within the meaning of this proviSiea.
MTC at 6. Plaintiff not only contests that characterization of her payse which, she insists,
she made “over her protests and in the face of severe risk to her creditdooralso rejects
Synchrony’s choice-olaw analysis._SeBITC Opp. at 2. In her view, the law of the District of
Columbia, not Utah, governs the questudnvhether any binding agreement exists, and under
D.C. law, no “consent[] to arbitrate” exists where there is no “meeting of ithasiron that

matter. Seeid. at 7 (quoting Bailey v. Fannie Mae, 209 F.3d 740, 746 (D.C. Cir. 2000)).

Fortunately for the Courthée parties agreen the threshold questiomamely, whether
any agreement to arbitrate exjdts “arbitration is a matter of contract and a party cannot be
required to submit to arbitration any dispute which he has not agreed so to’subR&iT

Tech, Inc.v. Communications Workers of America, 475 U.S. 643, 648 (1986). The Supreme

Court has instructed, furthermorthat ‘{w]hen deciding whether the parties agreed to arbitrate a
certain matter (including arbitrabilitycourts generally. . should apply ordinary stakea

principles that govern the formation of contrdctBirst Options of Chicago, Inc. v. Kaplan, 514

U.S. 938, 944 (1995).To determine the applicable state law in a Fledéabitration] A[ct]
case, federal courts use the conflict of law principles applied by the statedhn thby sit!

Aneke v. Am. Exp. Travel Related Servs., Inc., 841 F. Supp. 2d 368, 375 (D.D.C. Z0#2).

10



Court thudirst considers which state’siagoverns here and thepgies it to the Card
Agreement.
1. Choice of Law
In the District of Columbiawhen resolving a conflict of lawstHe court uses a
‘constructive blending of the governmental interest analysis and the mostamgmélationship

test,’ to determine whichate’s laws apply.”"PCH Mut. Ins. Co. v. Cas. & Sur., Inc., 569 F.

Supp. 2d 67, 72-73 (D.D.C. 2008) (quoting Stephen A. Goldberg Co. v. Remsen Partners, Ltd.,

170 F.3d 191, 194 (D.Cir. 1999). This test, which mirrors thRestatement (Second) of

Conflict of Laws § 188, considers “(1) the place of contracting; (2) the place afiatem; (3)
the place of performanced)(the location of the contrastsubject matter; and (5) the domicile,
residence, nationality, place of incorporation and place of business of the.’pddezd Elec.

Sec. Co. v. Int'l Fidelity Ins. Co., 129 F.3d 143, 148 (D.C. Cir. 1997).

Here, if an agreement did exist, it wolldvebeenformed in the District. This citis
also where Plaintiff resides/here the contd negotiation (if anywould have occurred, and
where the contract’s performance would take plated theparties seem to agree thhae
impetus for any contract would have been the financing of charges made by MgMiite
residedn the District. Most importanthalthough Synchrony is headquartered in Utah, the Bank
“offers no evidence (and does not even argue) that [Utah] has a potential intergstgritha
law applied such that a ‘true conflict’ of laws or governmentalaésts exists.”"PCH Mut. Ins.
Co., 569 F. Supp. 2d at 73.

Synchrony arguesnly that other courts in this District have “enforced a virtually
identical Utah choice of law provisionYITC Reply at 4pointing to Judgé&ladysKessler’s

decision in_ Aneke.n that casehowever, the plaintiffs did not disputiee existencef a valid

11



contract (therea creditcard agreement) between the parti€be plaintiffsthere instead

challenged the enforceability of the arbitration provision within the contxautiter the court
determinedvas governed by the express cheatdaw provision in tle contract that, all agreed,

had beermproperly formed.SeeAneke, 841 F. Supp. 2d at 376. By contrast, Plaintiff here argues
that she never consentedatioy agreement witlsynchrony, let alone the ot®arbitrate

contained irthe Card Agreemenspthere is no presumption that the Agreement’s chofdaw

provision governsSeeSchnabel v. Trilegiant Corp., 697 F.3d 110, 119 (2d Cir. 2012)

(“Applying the choice-of-law clause to resolve the contract formation issuévpresume the
applicability of a provision before its adoption by the parties has been establist@aehn the
significant relationship of the parties to the DistritColumbia andDefendant’s failure to
identify anycountervailing interests of the state of Utah, the Court concludes that themuest
whether any agreementand, specifically, any agreement to arbitrateas formedetween the
parties is goverrieby D.C. law. .
2. Existence of Agreement

McMullen assertshat she never signed anyntxact or entered into any agreement with
Synchrony. The Bank by contrast, insists that the parttgd form a contractin the form ofthe
Card AgreementWhile both parties concur that only Synchrony signed the Card Agreement,
the Bank points out thainder District law, “[w]hen the parties to a contract set forth the terms of
their agreement in writing and manifest in some manner a clear intent to be bowaisethee
of one party’s signature on the written agreement will not defeat or intetitkscontract,
[because] . . . mutual assent to a contract . . . may be shown instead, or in addition to, by the

conduct of the parties.” Davis v. Winfield, 664 A.2d 836, 838 (D.C. 1995).

12



At the same time, Plaintiff correctly notes that in D.C., “an enfiylgecontract does not
exist unless there has been a ‘meeting of the minds’ as to all material terms.r imarts a
contract is not formed unless the parties reach an accord on all material ténmdicate an
intention to be bound.Bailey, 209 F.3d at 746. Thu&ny apparent contract is void[] if the
minds of the parties do not meet honestly and fairly and without mistake or mutual

misunderstanding upon all the issues involvedastate of Taylor v. Lilienfield744 A.2d 1032,

1035 (D.C. 2000). This is what McMullen believes happened here, asagh@ins that she
never intended to enter any agreement with the Bank. Under District law, noféosearty
asserting the existence of an enforceable contract bears the bupdening tat there has been

a ‘meeting of the minds,’ or mutual assent, as to all material terAms. Prop. Const. Co. v.

Sprenger Lang Found., 768 F. Supp. 2d 198, 202 (D.D.C. 26iifhyy Ekedahl v. COREStaff,

Inc., 183 F.3d 855, 858 (D.C. Cir. 1999)). Ingoda the Card Agreement represents the “offer

or proposal” of a contract between Plaintiff and the Bank, the Bank must estaltliBlathaff

“accepted by word or deedRDP Tecls., Inc. v. Cambi A.S., 800 F. Supp. 2d 127, 141 (D.D.C.
2011).

Synchrony’s chief contention is that a meeting of the minds did dbeaause the Card
Agreemenexpressly mandatetiat any “use” of the credit card would constitute acceptance of
the Agreementi(including the arbitration provisionMcMullen, the Bankinsiss, “used” the card
by making “21 payments totaling $5,024 over two years” and by “enroll[ing] the Accoant i
e-bill service and thereafter updat[ing] her mailing addreBsI'C at 6-8. The Court does not
buy this argument.

First, McMullen avers that she “never received the ‘GE Money Bank Credit Card

Agreement,” and therefore could not have known that “using” the credit card would birad her t

13



the terms of the AgreemengeeMTC Opp., Exh. A(Declaration of Valerie McMullen), | 16.
Second, she maintains that she never made any purchases on the card — the most common way
consumer would “use” a credit card. Indeed, Synchrony points to no evidence or authority
suggesting that simply making payments against monthly billing statesmméehowconstitutes
“use.” Third from the timeVicMullen first became aware of the unauthorized lines of credit and
charges, hectonduct evincesnly a desire to challengée opening of the credsardand the
charges made to i8he disputed the firstlbshe receivedn October 201Irom Synchronyby
telephone “on nmnerous occasionsgeeid., § 8, and when her telephozr@reaties were
unavailing, shdiled a complaint with th®©ffice of theD.C. Attorney General, followingp with
multiple emails ¢ theOffice. Seeid., {1 10-14.These are not the activities of aalividual who
intended to “used credit card.

Finally, to the extent thahe Bankimpliesthat paymenconfirms the validity of the
disputed charges, thamplication is rebuttedby Plaintiff's statement that stfenly made
payments on the account to prevent Synchrony Bank from damaging [her] credit.” IsfltMul
Decl., 1 17. Itis further undermined Blaintiff's Declaration-andthe correspondence she
submits in corroboration — demonstrating that, concurrent with those paymentpedtedly
and consistentlgontestedhe chargesvith the Bank and with the Attorney Gener&eeMTC
Opp., Exhs. 3-6. In light of this evidence, Synchferaygument that “[w]hatever her reasons
for making payments . . . , her conduct manifests acceptance of the Account and thengnderly
contract terms,” MTQReplyat 8, does not persuade.

The Court thusamot conclude that, under the facts heneye payment alone
constitutes assent to agreement with the Bank\ere that the case, consumers seeking to

challenge unauthorized lines of credit while also protecting their ciadie svould be placed in

14



a Catch22 situation. Nor—it hardly bears mentioning — doB&intiff's switch to papeess
bills or to a new addredsave relevancendeed, Defendants do not even try to explain how those
acts could be a “use” of the CareCredit camlecause, mder District of Columbia law'both

parties must have thastinct intention to be bound,” where ambiguity exists about one party’s

intent, the party seeking to enforce the agreement has not carried its fbe@&DP Tecls.

Inc., 800 F. Supp. 2d at 141 (citation and quotation removed) (emphasis a@idsdgchoes the
applicable Rule 56 staadd: if Plaintiff “raisgs] a genuine issue of material facttaghe making

of the agreemehto arbitrate, courts wilhot compel arbitration. Grosvenor, 2010 WL 3906253,
at *5. In this caseSynchrony has not provided evidence sufficient to estaalfgieeting of the
minds” about the Card Agreementitsrterms,so the Court concludes that no contract was
formed between the two partieds such, the arbitration provision contained in Synchrony’s
Card Agreemernis not enforceable against McMullen in this case, and the Court will deny the
Bank’s Motion. Given this ruling, the Court need not address Plaintiff's alternagiuenant,
seeMTC Opp. at 11thatSynchrony has forfeited its right to arbitration by iragsthe issue only

at this stage of the litigation.

B. Motion to Amend

As previously noted, after the Bank Defendants’ Motion to Dismiss was fully thriefe
Plaintiff moved to amend herdthplaint a second time, in “an attempt to satisfy the Bank
Defendants’ desire for a more specific statement of their malfeaSade\ at 4. Typically,

“[i]n the absence of . . . undue delay, bad faith or dilatory motive on the part of the movant,
repeated failure to cure deficiencies by amendments previously allowed, preglidice to the
opposing party by virtue of allowing the amendment, futility of amendment, #te.leave

sought [to amend] should, as [Rule 15(a)] requires, be ‘freely given.”” Foman v. Davis,S71 U

15



178, 182 (1962) (quotingell R. Civ. P. 15(a))see als@®sborn v. Visa, Inc., 797 F.3d 1057,

1062 (D.C. Cir. 2015) (samepefendants hereppose the amendment not because of undue
delay or prejudice, but because the proposed Sesmmtded Complaint “is not materially
different than her current complaint” and still fails to state a claim against eithkr Ba
Defendant, “rendering amendment futile.” MTA Opp. at 2, 4.

“An amended complaint is futile if it merely restates the satts fis the original
complaint in different terms, reasserts a claim on which the court previolesly fails to state a

legal theory, or could not withstand a motion to disrthigsdair v. Johnson, 216 F.R.D. 183, 186

(D.D.C. 2003). Courtsftenassess proposed amendment’s futility against a hypothetical
motion to dismiss; here, because the sole basis for Defendants’ oppaosition to the eméndm
futility, and because Defendants have already filed their MotiomstaiBs, the Court will
analyzethe vability of the proposed Second Amended ComplaigainstDefendants’ already

filed Motion. Seeid. at 187-88 (examining whether proposed amendment would be futile by
testing its allegationsgainst Defendants’ prioitéd motion to dsmiss). If, as Defedantsclaim,

the proposed Second Amendedmplaintwould not defeat the arguments raised in their Motion,

the Court will deny leave to amermghddismiss the claimsSeeJackson v. Teamsters Local

Union 922, 991 F. Supp. 2d 64, 67 (D.D.C. 2013) (“[Almendment . . . would be futile . . . [and] a
district court may properly deny a motion to amend if the amended pleading woulavioe s

motion to dismiss.”) (citindn re Interbank Funding Corp. Sec. Liti§29 F.3d 213, 218 (D.C.

Cir. 2010)) (quotation marks omitted). If, on the other hand, the Court concludes thatrsdime
of Plaintiff’s claims, as pled in theroposed Second Amended Complaint, do survive

Defendants’ Motion, the Courtillvgrant leave to amend and allow McMullen to proceed on
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them. The Court nownalyze Defendants’ Motion to Dismiss, using the facts as alleged in the
Second Amended Complaint.

C. Motion to Dismiss

Of the seven counts Plaintdfsertsn the Second Amended Complaint against the seven
Defendants, three @ialleged against the/o Bank Defendants: violations of the D.CPPA
(Count 1), commosaw fraud and conspiracy to commit fra{@ount 111), and punitive damages
(Count VII). The Court will address each in turn.
1. CPPA
The CPPA"is a comprehensive statutiesigned to provide procedures and remedies for a

broad range of practices which injure consumers.” Sundberg v. TTR REALTY, LLC, 109 A.3d

1123, 1129 (D.C. 2015) (internal quotation marks and citation omitted). Courts “have long
considered the CPPA to be a remedial statute that must be ‘construed and appdikgthber

promote its purpose.”ld. (quoting D.C. Code § 28-3901(cygee als@ackson v. Culinary Sch.

of Washington, 788 F. Supp. 1233, 1252 (D.D.C. 199Phe CPPA enacts a broad scheme to
protect consumers from unscrupulous merchants connected with the supply sideoostimaer
transaction.”). Defendants Chase and Synchrony taiseitial roadblocks thathey believe
barMcMullen’s claims under this statutéfter finding both thresholdefenses wantindhe
Court will proceed to the merits tiiis cause of action
a. Threshold Issues

Defendantdirst contend that Plaintiff €PPA claims are subject to the heightened
pleading standards of Federal Rule of Civil Procedurel8{bause¢hey arepremised on
allegations of misrepresentations, making them analogous to common-law fiengl dia

support of this proposition, they point_ to Witherspoon v. Philip Morris, Inc., 964 F. Supp. 455
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(D.D.C. 1997)which held that‘allegations supporting th€PPA] claim must be pleaded with
particularity because they are akin to allegations of fraidl.at 464. Arecentdecisionby
anothercourt in this Districthowever, observetthatthe CPPA ‘was intended to overcomée
pleadings problem associatetth common law fraud claims by eliminating the requirement of
proving certain elements such as intent to deceive and sc¢ieated thus was not subject to

Rule 9(b)’'spleading requirementsSeeCampbell v. Nat’l Union Fire Ins. Co. of Pittsburgh, No.

14-0892, 2015 WL 5449791, at *21 (D.D.C. Sept. 16, 2015) (quoting Fort Lincoln Civic Ass'n,

Inc. v. Fort Lincoln New Town Corp., 944 A.2d 1055, 1073 n.20 (D.C. 2008)).

Bound by neither, the Court finds the rational€ampbellmore persuasive. For if a
CPPA claim is “a cause of action specifically created with the intent to relievéffddnom the
burden of pleading fraud,” as recent decisions of the D.C. Court of Appeals suggest, imposing
the particularized pleading requirem&if Rule 9(b) on such claims would undermine the

statute’s purposeSeeid. (citing Fort Lincolnand_Saucier v. Countrywide Home Loans, 64 A.3d

428, 442-44 (D.C. 2013)). The Couatcordinglywill not hold the Complaint's CPPAlaim to
a heightenegleading standard.

Defendantsiextbelievethatthey cannot be liable for violations of tk#°PA because
they are not “merchants” within the meaning of the statlitis. true that “he CPPA does not
cover all consumer transactions, and instead only covers ‘trade practiags @unisof consumer-

merchant relationships.” Sundberg, 109 A.3d at 1129 (quoting Snowder v. District of

Columbia, 949 A. 2d 590, 599 (D.C. 2008)Jhe statut defines “merchant” as one “who in the
ordinary course of business does or would sell, I@aeor transfer, either directly or indirectly,
consumer goods or services . . . or would supply the goods or services which are or would be the

subject matteof a trade.” D.C. Code § 28-3901(a)(3J)his “includes one who sells consumer
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credit as well as those entities which take an assignment of the credit account e ¢cbat
extension of crediio the consumer.’Jackson788 F. Supp. at 125&A “merchant need not be
the ‘actual seller of the goods or services’ complained of, but must be ‘connecteldewith t

“supply” side of the consumer transaction.” Adler v. VisiaablTelecomm Inc., 393 F. Supp.

2d 35, 39 (D.D.C. 2005) (quotirave Immacula/Dunblane, Inc. v. Immaculata Prep Sch.,

Inc., 514 A.2d 1152, 1159 (D.C. 1986)). This definition plaicoyers the Bank Defendants
here.

Chase and Synchrompnethelessrgue that “Plaintiff’'s claims stem from charges for
services that the One Worldtkess defendants allegedly never provided,” so those and only
those 2fendants are “merchants” covered by@RPA; in other words, they presumably imply
that only one merchant may be liable for a given transacBeeMTD at 10. But the statute
explicitly establishes liability fofone or more merchants alleged . . . to have taken part in or
carried out a trade practice . . . [or] who may be deemed legally responsibie tiade
practice.” D.C. Code §901(a)(5). Here, the Banks undoubtedly took pattertrade practice
Plaintiff seeks to challengeThe Complaintetails at lengtltheir “participation in the fraudulent
scheme to obtain the unauthorized credit lines and unauthorized cbangel to this suitSee,
e.qg, SAC, 11 2631. McMullen specifically alleges that “Defendant GE Cadi&inchrony]
entered into the joint venture with the One World Fitness Defendants for the commoremirpos
providing health care financing to One World Fitness customers, and with the comahoh go
obtaining a profit,” and “Defendant Chase entered into the joint venture” forrremarpose.

Id., 1111 67. According toPlaintiff's Complaint in this joint venture One Worksubmitted credit
card applications to the Bank Defendants, the Defendants approved those applicationd on behal

of the applicants but without their knowledge, and the Bank Defendants then processed charge
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to the One World Defendants against those lines of créeieid. According to Plaintiffthe
Bank Defendantand One Worldefendantgach “had an equal right to control the manner in
which the joint ventureperated.”Id., § 7. These allegations more than sufftoeestabliska
“connection with” the trade practice in question.

The only authority Defendants identiiyr their contrarypositionis Howard v. Riggs

Nat'l Bank 432 A.2d 701 (D.C. 1981), which is readily distinguishableHdward a loan
officer of the Riggs Bank, while discussing a construction loan to finance the tienckthe
plaintiff's home,recommeded a contractor whose work she had seen and adnhieat. 703-
04. Howard hired that contract@and wherthe contractor did notoenplete performance of the
renovation, he complained that Riggs, through its employees, had violateBRi#eby
misrepresntingthe quality of the contract@'work The Superior Court found, and the D.C.
Court of Appeals affirmed, that “[q]uite plainly, Riggs does not fall with[e]tbategory” of
“merchant . . . connected with the ‘supply’ side of the consumer transaction” d¢f sitec
complained Id. at 709. But the Banks’ involvement in the allegedly fraudulent transaction in
this case is, of course, far gredtein a mere recomendation for services. And in this case, the
trade practice Plaintiff contests is the one provided by the Bawk® are named defendants
whereas what the plaintiff challengedRimggswas not a trade practice at all, for the loan
officer’'s casual reommendatiorwvas not a service tendered as part of a transaction between the
Bank and the consumeAs these differences elucidatldowarddoes not underminde Court’s
conclusiorthat the Banks are “merchahtwithin the meaning of th€PPA.
b. Merits
Havingnavigated arounthesepreliminaryshoals, the Court now steamiseado the

merits of Plaintiff SCPPA claim. Sheontends that the two Bank Defendants violated “no fewer
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than six discrete provisions of the DCCPPA.” MTD Opp. atsé@; als&AC, 11 4870

(alleging violations of D.C. Code 88 28-3904(b), (e), (e-1), (p), (q), and Bepause the
Second Amended Complaiciearly states a clairfior violations of at least twof these
provisions, the Court willeny Defendants’ Motion a this ount.

I.  8§828-3904(q): Failureto Supply Contract

Section 28-3904(pf the CPPAestablishes liability for merchants who “fail to supply to
a consumer a copy of a sales or service contract, lease, promissory notetg¢amsent or other
evidence ofndebtedness which thermsumer may execute.” Plaintdfleges that she requested
from the Bank Defendants “documents . . . that would validate the Unauthorized Credit Lines
and Unauthorized Chargesiidthatthey failed to providéer any responsive materialSee
SAC, 1 48.

As a reminder, McMulleassers that although she “financed [] 50 [One World] training
sessions through Chase Health Advance” in September 2010, the lines of creditishgesha
here are those thatere openedftershe had canceldter One World membership in September
2011. Seeid., 11 1517. Specifically theChase Health accounpened in September 2011
represents a secol@hase credit line, for which she received a new creditwglida credit limit
of $1,000and a weome message thanking her “for signing up at Bullen WellneSse€id.,

20. She also received a CareCredit card from Synchrony with a $7,5000 crediSkeid.
She insists that she dmbtreceive anyontract for either thisecond Chase credime or the
Synchrony one Seeid., 11 26, 48. Put another way¢cMullen maintainghatalthoughshe
receivedbilling statements anghysical credit carslassociated with thenauthorized lines of

credit, sheneverreceivedanyactual Card Agreement. Sigk, 1 26.
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After the October 2011 billing statements put her on notice that these credit lines were
opened in her name, McMah alleges that at least twitfshe]request[ed] a promissory note,
application, contract, or any other documentary ewiden elation to the unauthorized lifs of
credit and chardge] made by Bullen Wellness.Id., 11 2526. After her fourth call to
Synchrony and second request for her contract, McMullen recounts that “[Syncstatey] that
it would mail the requestiedocuments to [her] within seven business daig.”{ 26. Instead,
she received a letter from Synchrony thanking her for her “recent inquaxdiag . . . [her]
CARECREDIT/GECRB account,” and assuring her that the Bank would “makg effert to
resolve [her] inquiry in a timely manner,” including by sending her “a writtsponse with the
actions taken on [her] accountld. Notwithstanding this pledge, McMullen maintains she “did
not receive any further response from [Synchrony] in response to her requesufoedtary
proof of her alleged indebtedness to [Synchrond.”

McMullen thus contendthat she repeatedly requested but never received a contract,
application, or other documentation demonstrating thahatleagreed to opensecondine of
credit withChase or a line of credit with Synchronyhe Canplaint’s allegations describe the
Banks’simple “fail[ure] to supply to a consumer a copy of a sales or service con&iact,”

omission that fallsquarely within the conduct 8 28-390%foscribes._See, e,dRenchard v.

Prince William Marine Sales, IndB7 F. Supp. 3d 271, 284 (D.D.C. 20{&¢nying merchants’

motion for summary judgment on 8§ 28-3904(q) clarherethey did not provide plaintiff with
contract for repair services but proffered only “monthly invoices” as evidenaiofiff's
authorization for those repajrsThe Court must, at this stage, credit Plaintiff's allegations;
unlike a Motion to Compel Arbitration, a Motion to Dismiss must be adjudicated based only on

the facts in the ComplainfThe Court, accordingly, may not consider tiegldrations and other
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evidence Defendants attached to their Motion to Compgtermining whether McMullen
received the relevant documefas purposes of the CPPA. céepting Plaintiff's version of
events as true, the Court concludes that she has established a violation of § 28-3904(q).

The Bank Defendants’ only other response to McMullen’s § 28-3904(q) claim is to point
out that Plaintiff‘acknowledges that [she] agretxlopena Chase Health Advance account.
SeeMTD at 13. Of course, McMullen admits she agreed to opire af credit with Chase in

2010, but it is theecondine of credit Chase opened in her name in 2011 to which she objects.

Though it is not clear from the Motion to Dismiss, it is possible that Chase intenddytdhatp
theagreementor the first line of credit vitiates theeed for a copy of the contract fibre second
line of credit withthe Bank, such that Chase did not run afoul of § 28-3904(q) by failing to

provide McMullen withany such contractSeeBanks v. D.C. Dept. of Consumer and

RegulatoryAffairs, 634 A.2d 433, 439-40 (D.C. 1993) (merchant could not violate 8 28-3904(q)

because it had “no obligation . . . to supply a written contra&it.the Banksffer neither
argument nor authority suggesting that a contract for one line of credit gaeveifferent credit
line, evenif openedby the same conswemwith the sambank. And Defendantsertainly donot
explain how a prior contract with Chasleviates the need forsubsequent ongith Synchrony.
That Plaintiff had previously entered irda agreement with Chase Hea#thhereforenot
inconsistent witther claim thaboth Banks failed to provide her “a copy of a sales or service
contract” for the credit lines at issue hetteereby contravening 8§ 28-3904(q).
Ii.  §28-3904(e): Misrepresentation

Plaintiff has also stated a claim that the Bank Defendants viol&8e3804(e), which

prohibits merchants frommaking any “misrepresdtion as to a material fact which has a

tendency to mislead.While Defendants arguinat the Complaint “fails to identifgny
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misrepresetation supposedly made by Chase,” MTD atMi8Mullen, in fact, allegegeveral
critical ones Both DefendantSmisrepresent[ed] the material fact that Ms. McMullen was
required to pay the Bank Defendants for the Unauthorized Charges despite that fibet t
charges were fraudulent and the Bank Defendants could not substantiate the cBA@Qges,”
1 50;theyfalsely represented inilling statements that McMullelmerselfhadauthorized charges
for “Bullen Wellness Washington DC” in the amounts of $1,000 and $7t&8Pectivelyid., 11
51-52;theymisrepresented in subsequent billing statements that “payment [was] due33d., 1
andtheymisrepresented that the charges “conferred a right on the Bank Defendants, and a
corresponding obligation on Ms. McMullen . . . to pay the Bank Defendants regardhess if t
transactions were fraudulent.”_Id., 1 57. Synchrony, moreover, “misrefjeeehat it would
provide Ms. McMullen with copies of the documents she requested,” which “misled” her into
believing“that the fraudulent claimaere being investigated.ld., T 49.

These representations adentified with particularityin the Complait and are material
to the transaction at issue here. They undoubtéeityl to mislead,” as consumers generally
assume that the charges listed in billing statements they receive repedsitimy previously
authorized and now owe. Na& McMullen’s slepticism about these representations problematic
for herCPPAclaim, for under the statute, a consumer need not have believed the

misrepresentation for it to come within the ambit of §3284(e). SeeAthridge v. Aetna Cas. &

Sur. Co., 351 F.3d 1166, 1175 (D.C. Cir. 2008B)is a violation of the Consumer Protection Act
for any person to misrepresent a material fact which has a tendency to misledgether or not
a consumer is in fact misled, deceived or damaged thé&yel®\nd even if the

misrepresentations were accidental, McMullen may still be entitled to relieghe@PPA does
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not require “that, to be actionable, an alleged misleading statement or omissidre milul
or intentional.” Fort Lincoln 944 A.2d at 1073.
In fact, the CPPA does not require much by way of pleading to state a claim under § 28-

3904(e). SeeWetzel v. Capital City Real Estate, LL.Z3 A.3d 1000, 1005 (D.C. 2013)

(allegation that defendafrisrepresented that the basement and walls were free from defect,
which misled [plaintiff into thinking this Property wasorth more than it actually was .
stated a legally viable claim under D Code § 28—-3904(8) (quotation mark and citations

omitted) All that is required iSan affirmatve or implied misrepresentatibthat “a reasonable

consumer” would deem misleadin§eeSaucier v. Countrywide Home Loans, 64 A.3d 428,
442-43 (D.C. 2013). Here, Plaintiff habeged thaDefendants’ representations that they would
send her documented proof of her account agreement and charges led her to trushi¢hatiher
was being investigated. She has also allegedhkatrepresentations that she owed $8,500 —
and was obliged to pay even if she disputed the debt — led her to make payments to the Banks
despite her doubts concernitiigg legitimacy of those chargeBefendants have not challenged
the legal sufficiency of any of these alleged misrepresentat®earingin mind that because it
is a remedial statute, the CPPA mums tonstrued and appliethdirally to promote its
purpose,” the Court concluddisat Plaintiff's allegations state a claim for relief ung&28-
3904(e). SeeSauger, 64 A.3d at 442 (quotind.C. Code § 28-3901(¢) Count | may thus
proceed againghe Bank Defendants.
2. Fraud and Conspiracy

In Count Il Plaintiff alleges thathe Bank Defendantso violated D.C. common laly

conspiring to defraud arattuallydefrauding her.SeeSAC,  74. Specifically, she asserts that

the Banks “participated in the fraudulent scheme [with One World and Bullen] by prgvidi
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financing for One World Fitness customers based on fraudulent applications . . . [and] by
processing fraudulent payments to Bullen Wellness . . . for services that Bullees8elever
supplied.” Id. The Court will address the fraud and conspirdaynsseparately
i. Fraud

“The components in this jurisdiction of a successful common law fraud claim dre wel
settled: ‘Fraud is neverngsumed and must be particularly pleaded.The essential elements
of common law fraud are: (1) a false representation (2) in reference to mateyigd)fatade
with knowledge of its falsity, (4) with the intent to deceive, and (5) action is iakeliance

upon the representatidh.Va. Acad. of Clinical Psychologists v. Grp. Hospitalization & Med.

Servs., InG.878 A.2d 1226, 1233 (D.C. 2005) (quotistyagchi v. GUMC Unified Billing

Servs, 788 A.2d 559, 563 (D.C. 2002) the District the ‘knowledge of the falsitjelement]
may be satisfied by showing that the statements reetdessly and positively made without

knowledge of (their) truth."Howard 432 A.2dat 706 (internal quotation marks and citation

omitted). Unlike McMullen’s CPPA claim, her commdaw fraud claimis governed by the
heightened pleading standard imposed by Rule 9(b). That Fagjeites particularity when
pleading'fraud or mistake,” while allowing[Mm]alice, intent, knowledge, and other conditions of
a persors mind [to] be alleged generally.Tgbal, 556 U.Sat 686 (quoting Fed. R. Civ. P.

9(b)). To satisfy this pleading standarda fraud claimplaintiffs must identify with

particularity the “time . . . of the false misrepresentatiofwstio precisely was involved in the
fraudulent activity,” the “fact misrepresented,” and “facts that exempléeptirportedly

fraudulent scheme.U.S. ex rel. Williams v. MartitBaker Aircraft Co., Ltd., 389 F.3d 1251,

1256-59 (D.C. Cir. 2004 kee alsad. at 1259 (“In sum, although Rule 9(b) does not require

plaintiffs to allege every fact pertaining to every instance of fraud . . . defisnaast be able to
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‘defend against the charge and not just deny that they have done anythingv(oitation
omitted).

Defendants believe that the Complaint “allegese of the[lelements’of fraud,see
MTD at 15 butPlaintiff’'s specificallegations bely that blanket denidlhe facts here plainly
satisfy the elements of fraud under D.C. law: (1) Chase and Synchrony segtdtdtements to
McMullen representing thathe owed them a total of $8,500, though she maintains that she
never incurred such a debt; (2) that representation is indisputably matenaiBartks’
interactions with Plaintiff; (3Plaintiff alleges that, either because of the Banks’ fraudulent
relationship with the One World Defendants or as a result of her many telephgolaintsnthe
Banks kewor should have known th#te charges were invali@d) they intended, through their
representations, to induce her to pay off debt she did not owgBautliey succeedecsshe
alleges that she “justifiably relied on Defendant[s]’ false representdtibafshe was obligated
to make payment, ultimately paying the fully $1,000 demanded by Defendant Chdseiae
than $5,000” to SynchronySeeSAC, |1 75-76.

Defendants argue, unpersuasively, that such allegations “at most, eegerjph-
actionable opinion.” MTD at 16. The Court does not agree; the Banks’ insistence that “the
charge was authorized and payment due,” SAC, 23, hardly could be considered an opinion, and
the assertion that reasonable customers understand billing statementssentegpnere
suggestion or point of view strains credulity.

The Banks’ only other basis for dismissing McMullen’s comrtawmfraud claim ighat
“Count Ill does not contain a single allegation about Chase’s state of mind.” MI® But
for the tort of fraud;[i] t is enough if the representation that is made was known to the person

making it to be untrue, or that he did not know it to be true, and had no sufficient reason to
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believe it to be trué. Browning v. Nat'| Capital Bank of Washington, 13 App. D.C. 1, 17 (D.C.

Cir. 1898) Plaintiff alleges that she “never applied fodj requested the line of credit” and
“never authorized a purchase,” implying that a statement that she owed thd@Balcha
purchase must have been falee there was ngufficient reason for the Banks to believe the
line of credit or charges were authorizékeSAC, § 20. These allegations, coupled with the
Banks’failure to investigate the charges after Bad contacted them to voice her doubts about
their veracity may constitutéreckless disregard for [the] truth (or ntnath, as it were)” of the

statementsSeeMTD Opp. at 21see als@Browning, 13 App. D.C. at 17 (“[I]f a party states a

material facias true to his own personal knowledge to induce another to act upon such
representationand that fact is susceptible of knowledge, but proves to be false, he is guilty of a
fraud which renders him liable to the person who relies upon and acts upon the representation a
true, to his injury; and it is no defense for the defendant that he believed the reypicasénbe
true”) (emphasis omitted)Of course, every creddard statement that contains erroneous
charges does not constitute fraud; here, however, Plaintiff has alleged enosigt ¢éeir the
motionto-dismiss standard. The Court thus concludes that Mchlule stated a claim for
commontaw fraud against the Bank Defendants.
il. Conspiracy to Defraud

Whether Plaintiff has stated a claim for conspiracy is a sligitlger question, but the
same outcomebtains. In the District of Columbid;[t]o establish aprima facie case of civil
conspiracy, [a plaintiff] ha[s] to prove (1) an agreement between two or more p&stms
participate in an unlawful act, and (3) an injury caused by an unlawful @tgrédormed by
one of the parties to the agreement pursuant to, and in furtherance of, the commotri’scheme

Saucier 64 A.3dat446 (quoting Paul v. Howard Univ., 754 A.2d 297, 310 (D.C. 20088).
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relevant here,conclusory allegations of an agreemeatnot suffice; parties must allege facts

showing the existence or establishment of an agreemBosby v. Capital One, N.A., 932 F.

Supp. 2d 114, 141 (D.D.C. 2013Jhis means that mere allegations that Defendants “agreed
among themselves” to defrautktplaintiff, without alleging facts that indicate they took steps to

further the fraudulent scheme, will not defeat a motion to disnfBeeBrady v. Livingood, 360

F. Supp. 2d 94, 104 (D.D.C. 2004ge alsdissiv. Panzer, 664 F. Supp. 2d 120, 1P7/D.C.

2009) (“Absent allegations as to the time, place[,] and content of the defendagisial
fraudulent acts,” and “the existence of an agreement among the defendants éo@hiage
acts, plaintiff cannot state a claim for civil conspiracy.).

Defendants first ask the Court to dismiss Plaintiff's conspiracy claimubedhey

believe she has not alleged an underlying t88eMTD at 17;see alsd®®lummer v. Safeway,

Inc., 934 F. Supp. 2d 191, 198 (D.D.C. 201&rtmonlaw civil-conspiracy clainmot
independently actionabblbsentunderlying tort). But, as the Court has just determined that the
Complaint adequately pleads comman+fraudunder D.C. law, this argument is unavailing.

The only othelsserted basfer dismissng McMullen’s conspiracy claim iBefendants’
conclusory assertiotihat Plaintiff's allegation thaiDefendant Banks understood and implicitly
agreed” with One World and Bullen to defraud [s@eSAC, § 78, “unadorned by any
substantiating factual allegatis],” is not enough to support a conspiracy claim against Chase.”
MTD at 17(quotingBusby, 772 F. Supp. 2d at 278). Indeed, standing alone, such an allegation
may not suffice to establish an agreement for purposes of @&angpiracy claim Butan
examination of the entire Complaint reveals ih&t, in fact, accompanied @an array of

“specific facts to support the[] assertiai[|Pietrangelo v. Wilmer Cutler Pickering Hale &

Dorr, LLP, 68 A.3d 697, 713 (D.C. 2013).
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As the Court has previously noted, the Complaint details at length the fraudulenesche
that, Plaintiff believes, resulted in the unauthorized credit line and chargeskbé¢cse

challenge._See, e,$AC, 1 81. She clearly identifies the parties involved in the conspiracy,

their “common purpose” (“obtaining a profit” via “health care financing to Gieeld
customersy), their manner of operation (submittiagd processintalse applicationor credit
and charges), the actions taksnthe Banks in furtherance thfe conspiray (opening the
unauthorized credit lines, sending the false billing statements, “resdligifgyce her to pay”
the unauthorized charges despite “lacking exgcuted proof of indebtedness”), and the injury
she suffered as a result (payment of debomad, harm tdher credit score, etc.). Sek, 11 1,

6, 74; MTD Opp. at 25.

This fraudulent scheme could not have operated as described by McMullen without an
agreement between the fithess companies, on the one hand, and the Bank Defendants, on the
other. Indeed, it is hard to imagine that the Banks would have accepted applicataeaditor
lines submitted on behalf of customers by the One World Defendants without areareandp
do so. The Complainhuspaints a picture not of “parallel conduct’tvo actors doingwhat
was only natural anywayTwombly, 550 U.S. at 564-66, but rather conduct reflecting an
agreement. And the Banks do not argue that they had, for instarlegadagreement with One
World and Bullen that was abused by those Defendants.

Plaintiff admitsthat “[w]ithout discovery, she cannot possibly know exactly which of the
Bank Defendants’ employees conspired with the precise members of the One Mviedd F
Defendantsand other similarly granular detail§eeMTD Opp. at 25. She has, nevertheless,
alleged facts specific enough to allow the Court to draw an inference of an agreButesee,

e.g, Bush v. Butler, 521 F. Supp. 2d 63, 68-69 (D.D.C. 2007) (dismissing conspiracy claim
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wherecomplaint “provid[ed] no description of the persons involved in the agreement, the nature
of the agreement, [or] what particular acts were taken to form the conspirasya result, the
Court concludethatthe Complaint adequately allegan agreement between the Bank
Defendants and th@ene WorldDefendants. It will not, therefordismissCountlll .
3. Punitive Damages
Finally, the Court cannot permit Count \ttl proceedas D.C. law does not furnish
Plaintiff with a stanealone cause of action for “punitive damages.” Rather, such dmnaag

available only as a remedyand, even then, only in rare circumstanceseGharib v. Wolf,

518 F. Supp. 2d 50, 56 (D.D.C. 2007) (dismissing “punitive damages” count because “punitive

damages is a remedy and not a freestanding cause of agemglsdnt’| Kitchen Exhaust

Cleaning Ass’n v. Power Washers of N. Am., 81 F. Supp. 2d 70, 74 (D.D.C. 2000) (dismissing

“punitive damages” count where it was “mispleaded . . . as afageling cause of action,” but
“declin[ing] to rule on whether [thadlaintiff] may recover punitive damages as a remedy” until
“a later time in the proceedings”). McMullemay not, therefore, allege a separate cause of
action for punitive damages, but she may be able to recover such damages down the road. The
Court needhot rule on their availability at this time.
V. Conclusion
For the foregoing reasons, the Court @&y Synchrony’s Motion to Compel
Arbitration; grantPlaintiff’s Motion for Leave to Amend the Complaint; gr@dfendans’
Motion to Dismiss as to Count VII; and deny the Motion as to Couantsl llll. An Order to that

effect will issue this day.
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Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date:February 19, 2016
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