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MEM ORANDUM OPINION

The PetitionersHulley Enterpises, Ltd.,Yukos Universal Ltd., and Veteran Petroleum
Ltd. (collectively, the Shareholderd seek a stay of these proceedings pending a decision by the
Court of Appeal of The HagudPet'rs’Mot. Stay, ECF No. 105Thatcourt has been asked to
considerthe validity ofthree arbitral awards (the “Awards”), totaling over $50,000,000,600
United State®ollars, which the Shareholdera/on after nearly ten years of arbitration
proceedingsagainst theRespondent, thRussian Federationld.; Petiticn to Confirm Arbitration
Awards (“Pet.”)] 1, ECF No. 1.The Russian Federatioopposes the stagrguing thathis
Court may not issue a stay without first determining its subject matsatigtion over the
action, and, in any event, that a stay is not warrantéisircase Resp’'t's Mem. P. & A. Opp’n
Pet'rs’ Mot. Stay (“Resp’t's Opp’'n Mot. Stay”), ECF No. 12For the reasons set out below,
the Shareholderghotion for a stay is granted.
I BACKGROUND

The Shareholdersvere themajority shareholders of Yukos Russian oil company that
became that nation’s largest and first fully privatized oil company fiolpwhedissolution of

the Soviet Union. Pef.11. According to theShareholdersin 2003, the Russian Federation
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“began a campaign devised to bankrupt Yukos, appropriate the company’s assetnandsl
company’s head, Mikhail Khodorkovskyout of concen aboutKhodorkovsky’s support for
political parties not aligned with President Viadimir Putin and Yukosiaspto rerge with
Western oll interestsid. “[A] lleging that Yukos had engaged in a series ofaagidance
scheme$ the Russian Federatiamggressively wmestigated Yukagsconductingraids ofits

offices andhe homes of Yukos employeedd. §15. Uliimately, the Russian Federation
arreged, charged, and trieivo high-ranking Yukos officers, including Kldorkovsky, resulting
in lengthy setences of incarcerationd.  16. Following Khodorkovsky's arrestin October
2003 numerous Yukos personnel left Rud®iaring the possibility of continued harassment or
prosecution the Russian Federation’s extradition requests to ¢oeintries of ight were
“uniformly rejected” Id. 18.

While its investigation and charging of Yukasd itsemployees was ongoing, the
Russian Federation also began “levying a series of tax reassessmemisdgganst [the
company].” Id. §24. From DecembeR3 to December 2004, the Russian Federation ordered
Yukos to pay a total afver $2,000,000000 in United States Dollarfor tax liabilities between
the years 2000 and 2008nd thento satisfy those alleged deldsictioned off Yukos’s “core
asset YNG, for a “fraction of [its] value' 1d. 1125-30. Shortly afteithe auction, the entity
that acquired YNG was itself acquired by the statmed ol company, Rosneft. 30,
describedas a “creature of President Putin’s entourage,Y59. “Gutt[ed] . . . of its most
profitable asset, andafter a series of transactions also involving Rosneft, Yukos was placed
under supervision for bankruptcy proceedingg. 1131-32 In July 2006, its creditors voted to

declare Yukos bankruptld. §32.



Seeking to recoup the losses suffered as a restiesé eventsn November 2004, the
Shareholdersotified the Russian Federation of alleged violationghefEnergy Charter Treaty
(the“ECT™), to which the Russian Federation was a signatégt., Ex A to Decl. Emmanuel
Gaillard, Hulley Final Award ECF No. 21; Pet., Ex. B to Decl. Emmanuel Gaillardukos
Final Award ECF No. 22; Pet., Ex. C to Decl. Emmanuel GailardPL Final Award ECF No.
2-3 (collectively, “Final Awards”) 91 The ECTrequires every “Contracting Party” to
“accord. . .fair and equitable treatment” to “Investors of other Contracting PAMEEST, Art.
10(1), and prohibits “nationalization or expropriatiomf “Investments of Investof'sexcept
wheresuch nationalizatio isin the public interest, nondiscriminatory, carried out under due
process of law, and accompanied by appropdat@pensation, ECT Art. 13(1)After failing to
settle the dispute amicably within the thienth period required by the ECT, the Shamgal
inttiated arbitration proceedings pursuant to Article 26 of the Hadal Awardsf 10.

In accordance with Article 26 of the ECT, a thraember arbitral tribunafthe
“Tribunal’) was assembled, composed of Judge Stephen M. Schwebel, appointedRiogdian
Federation;Dr. Charles Ponceappointed by the Shareholdeesid The Honorable L. Yves
Fortier, appointed by the Permanent Court of Arbiratild. 12. On August 1, 2005, the
parties agreed that The Hague would be the seat of the arhitréd. § 13. Near the outset of
the arbitration proceedings, the Russian Federation challenged the TrigurnsdEtion over
the matter on a number of grounds, which the Tribunal addressed first before tortiieg t
merits of the Shareholders’ ¢les. Id. §14-21. After hundreds of pages of fiings and a ten
day hearing on the question of jurisdiction, in November 2009, the Tribunal reribfeesich

Awards’ dismissing or deferring decision on each of Russian Federation’s jurisdictional

1 The Russian Federation was a signatory ofthe ECT from DecembeoX98tbber 2009. Péy 34, 40.
The Awarddribunaldetermined that investments made during thattime pemogiratected by the ECTd. 140.
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challenges.Id. 21. Relevant here, the Tribunahanimouslyrejected the Russian Federation’s
argument that it nevexrcceptedhe ECT'’s arbitration provisiorand thus never agreedtte
arbitration proceedings before the Tribun&let.q 40; seeFinal Awards{ 21.

Proceeding to the merits stage, the Tribunal then considered thousands of pages of
fings, evidence and arguments presented at a twayday hearing, arie parties’
commentary on developments in other legal proceedings relatingktis.Ykinal Awards 41—
62. After nearly ten years fhammoth” proceedingsid. 4, on July 18, 2014, the Tribunal
unanimously renderetiree substantially similatFinal Awards, consisting of over 600 pages
each Pet.]55. The Tribunal determined that while Yukos “was vulnerable on some aspects of
its tax optimization scheme,” the Russian Federation had “taken advahthge vulnerability
by launching a full assault on Yukos and its beneficial owners in order to balkrkpsg and
appropriate its assets while, at the same time, removing Mr. Khodkykdénem the poltical
arena.” Final Awardsf 515. Consequently, the Tribunal concluded that the Russian Federation
had violated the ECTd. 11580, and awarded the Sharelkot a combined$50,020,867,798 in
damagesplus interestas well as $60,000,000 in attornefeses ancE4,240,000 in arbitration
costs, plus interest. P&f62-63.

Following the issuance of the Awards, the Shareholders began effodietd by
intiating confirmation and enforcement proceedings in Belgium, Francemadg, India, the
United Kingdom, and the United StateSeeResp’t’'s Opp’n Mot. StayEx. 2, Decl. Expert Op.
Dr. Andrey Kondakov] 26, ECF No. 1272. The Shareholders initiatethe instantproceeding
on November 25, 2014, pursuantthe Federal Arbitration Act (the “FAA; which provides for

confirmation of arbitral awards faling undd#re Convention on the Recognition and



Enforcement of Foreign Arbitral Awards of June 10, 1868 “New York Convention”),see9
U.S.C. 82012072 SeePet.3.

Meanwhile, the Russian Federation began efforts to set aside the Avardigovember
10, 2014—fifteen days before the inttiation of tiestantconfirmation proceedingsthe Russian
Feceration submitted a request to set aside the Awards to the Dixtrict of The Hague.
Resp’'t's Mot.Dismiss, Ex. R-328 Writ of Summons (“Writ of Summons”at 2,ECF No. 438.

By the terms of the New York Convention, confirmation and enforcement of thed8\waay

be refused” if the Awards have been set aside by courts at the seat of tagoarbi.Y.
Convention, art. V(1)(e)In support ofts request, the Russian Fedé@matadvanced several
arguments, includingepeating its argument that the Tribunal did not hansdiction to issue

the Awards because the Russian Federation had never agreed to arbitigiatéswith the
Shareholders.Writ of Summons at@-93. Speifically, the Russian Federation contended that
because it never ratified the ECT, only certain provisions of the ECTdapplihe Russian
Federation, and the ECT's arbitration provision, which constitutesndirggaoffer by parties to
the ECT to arbitaite disputes arising under the treaty, was not among tthetsepplied Id.

While the set aside proceedings were pendingQctober 20, 201%he Russian
Federation moved for this Court to deny the Shareholders’ request for caafirrofithe
Awards,Resp’'t'sMot. Deny Pet, ECF No. 23, and to dismiss the Petition for lack of subject
matter jurisdiction,invoking the Russian Federation’s entitlement to sovereign immunity under

the Foreign Sovereign Immunities Act (the “FSIA28 U.S.C. 88 1330, 16062611, Resp't's

2 Underthe FAAa district court“shall confirm” an award “faling under the {iWéork] Convention.. .
unlessitfinds one ofthe grounds for refusal or deferralagnition or enforcement of the award specified in the
said Convention.” 9U.S.C. § 20An award fall[s]under’ the New York Conventionifit is “rendereithin the
jurisdiction of a signatory countryCreighton Ltd. v. Gov't of State of QatdB81 F.3d 118, 121 (D.C. Cir. 1999).
The Hague, the Russian Federation, and the United States are s@fitiveNew York ConventiorSeeNew

York Arbitration Convention, Contracting Statlettp:/mww.newyorkconvention.org/countrigsst visited Sept.

29, 2016).



Mot. Dismiss, ECF No. 24. Ithosefiings, the Russian Federatiamaracterizes the
Shareholderss“shell companies that are owned, controlled and operated by . . . criminal
oligarchs,” including Khodorkovsky.Resp't's Mem. Mot. Dismisat 1, ECF. No. 24seealso
Resp't'sMem. Mot. Deny Pet.at 2 ECF. No. 23 Suggestingthat the Awards were rendered
improperly on the meritsthe Russian Federati avers thathe Shareholders “were not candid
with the arbitration tribunal,i.e.,“did not disclose . . . their participation in .. . frAw
“correct [certaih misimpression[s] of the Tribunal’ about the compani®esp’tsMem. Mot.
Dismiss at 2 Not surprisingly, he Shareholders oppodsmissal SeePet'rs’Mem. Law
Opp’'n Resp’t’'sMot. Dismiss Lack Sub. Matter Juris., ECF No. 63.

On April 20, 2016, théistrict Court of The Hagussued its decision on the Russian
Federation’s request to set aside Aveards. SeeResp’t’'s Notice Suppl. Auth., Ex. Bist. Ct.
The Hague Judgment Zpril 2016 (Eng. Trans.) (“Dutch Judgment”), ECF No. -R0Z2That
court agreed with the Russian Federatibat the Awards should be set asidencluding the
Tribunal lacked jurisdiction to issue the Awards because the Rusgienaien had never
agreedo arbitrate its disputes under the E@utch Judgmen{5.96. The Russian Federation
fled a notice othis decision with the CoyrseeResp’'t's NoticeSuppl. Auth, ECF No. 102and
shortly thereaftefiled a supplement to its motion to dismiss, uarg that the Dutch Judgment
supports its position that this Court lacks subject matter jurisdiction loweaction. Resp’t's

Suppl. Mot.Dismiss, ECF No. 108.

3 In its Proposed StiReply, the Russian Federation argues that in a recenfiettehe Shareholders’
counsel, TimOsborne, published in thraerican Lawyer*Mr. Osborne appeared to acknowledge openly thatthe
Oligarchs’ 2002 agreements . . . were imtleeam contracts with an underlying fraudulent purpoBesp't's
Proposed&urReply Opp’'n Pet’rs’ Mot. StaffResp’t's SurReply”)at 4 ECF No. 1471. Whetherthis is the
properinferenceto drawfromthe letts well as the potential accompanyingsequencemay be relevant to the
merits of this confirmation action but are not pertiritetthe motion to stay.
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Pending before the Court is tBAareholdefsmotion for astay ofthe instant action
during the pendency of its appeal of the Dutch Judgnetite Court of Appeal of The Hague
Pet'rs’ Mot. Stay* In view of the Shareholders’ arguments that the current procedural posture of
the case presents a need for a atad/deferral of consideration of the Russian Federation’s
motions to dismissthe Court turns to thamotion whichis now ripe for consideration.
. LEGAL STANDARD

“[T]he power to stay proceedings is incidental to the power inherent in every court to
contol the disposition of the causes on its docket with economy of time and effiseff, for
counsel, and for litigants.”"Landis v. N. Am. Cp299 U.S. 248, 254 (19363ee alsd&nelow v.
New York Life Ins. C9293 U.S. 379, 3821935) fecognizingthat a district court may stay a
case “pending before it by virtue of its inherent power to control the progréss cause so as
to maintain the orderly processes of justicelf).choosing “how to manage their dockets . . . the
decision to grant a stalke the decision to grant an evidentiary hearing, is ‘generally left to the
sound discretion of district courts.’Ryan v. Gonzale433 S. Ct. 696, 708 (2013) (quoting

Schriro v. Landrigan550 U.S. 465, 473 (20Q7) Thus, the decision whether to granstay

4 Nine additional motions remain pendingin this case. f3ixase motions are resolved as follows: (1) the
PetitionersMotion to StrikeRespondent’s Supplemental Motion to Dismiss, ECF No.id28nied, since,

contrary to the Shareholders’ argument that the Supptahvaotion “is an unauthorized brief” supporting the
original motion, the Supplemental Motion was prompted leyctrangedircumstance of the Dutch Judgment and
the additional grounds for dismissal presented by thagedarircumstancege Williamsburg Wax Museum, Inc. v.
Historic Figures, Inc.810 F.2d 243, 251 (D.C. Cir. 1987) (explaining “[a] s wusat motion for sumnma

judgment basedon anexpandedrecord is always permisgB)efiePetitionersMotion to Suspend Briefing on
Respondent's Supplemental Motion to Dismiss, ECF No.id2ZfFanted in light of the stay issued with this
Memorandum Opinion; (3heRespadent’sMotion for Leave to File a StReply Opposing Petitioners’ Motion to
Strike, ECF No. 136, is granted forthe same reason ssaf@@din paragraph (1); (4heRespondent'svo

Motions for Leave to Amendthe Supplemental Motion to DispE€F Nos139, 142, are granted, since there is no
reason to doubtthe Russian Federation’s good faith ryenddence of prejudice to the Shareholdeas
conclusion supported by the Shareholders’ puzzling ofigosd this motion, givenits argumentthat theanohed
pleading “does little more than addcites .. . to assertiondinRitssian Federation had already made,” Pet'rs’
Opp’n Resp’'t's Amended Mot. Amend Suppl. Mot. Dismis§,&CF No. 149 (emphasis omitted) (%
RespondentBlotion for Leave td-ile a SusReply in Opposition to Petitioners’ Motionto Stay, ECF. Ny, is
granted, to give fullconsideration to this sovereign paagguments for denial of the Shareholders’ request for a
stay.



“calls for the exercise of judgment [by the district court], which musigvcompeting interests
and maintain an even balance” between “[b]enefit and hardshgidis 299 U.S. at 25465,
259.

That powetto issue a stagnay be appropriately excised whera separate proceeding
bearingupon thecases pending SeeAir Line Pilots Ass’n v. Miller523 U.S. 866, B n.6
(1998) (noting “district courts’ discretion to defer . .. proceedings penkdégrompt
conclusion of arbitration” (citind-andis 299 U.S. at 2545)); Leyva v. Certified Grocers of
California, Ltd, 593 F.2d 857, 863 (9th Cir. 197QA trial court may, with propriety, find it is
efficient for its own docket and the fairest course for the parties toastay of an action
before it, pending resolution of independent proceedingshwear upon the casg.™This rule
applies whether the separate proceedings are judicial, administrateebital in character, and
does not require that the issues in gudteedings anmeecessarily controling of the action
before the court. Leyvg 593 F.2dat863-64 (citing, Landis 299 U.S. aR54-55); seealso
Landis 299 U.S. at 254 (“[W]e find ourselves unable to assentto the suggestidoe fibrazt
proceedings in one suit may Syed to abide the proceedings in another, the parties to the two
causes must be shown to be the same and the issues identical.”).

In the case of independent proceedirstay may be warrant@herethe resoution of
otherlitigation wil likely “narrowthe issues in the pending cases and assist in the determination
of the questions of law involdg” Landis 299 U.S. at 253Nevertheless, “[a] stay is
immoderate and hence unlawful unless so framed in its inception thatéswiirbe spent
within reasonable limits, so far at least as they are suscegptipleevision and description.d.
at257. Put another way, “[tlhe scope of the stay and the reasons for its issuamogndete

whether a stay is immoderate Belize Soc. Dev. Ltd. v. Gov'tBélize (Belize 1)668 F.3d 724,



732 (D.C. Cir. 2012) For example, “a court abuses its discretion in ordering a stay ‘of itglefini
duration in the absence of a pressing neeldl."at 73132 (quoting Landis 299 U.S. at 255)A
stay pendingresolution of other proceedings may be deemed indefinte where it “includes no
provision for status updates or further revievid. at 732.
1.  DISCUSS ON

The Russian Federation vehemently opposes any action by this Court, including the
issuance of a stay, unless amdilua ruling on its motion to dismiss for lack of subject matter
jurisdiction has been mad&kesp’'t’'s Opp’nMot. Stayat 7.5 As an alternative basis faenial
the Russian Federation contends that issuing a stay would constitute an algcetmn Id.
at13 The Shareholders counter thaistCourthasinherent poweto issue a stay, without first
resoving jurisdictional chalengesRet'rs’ ReplySupp. Mot. Stay (“Pet'rs’ Reply"at4, ECF
No. 138, and that the exercise of this power is warranted here “pending the outcorfereijra
appeal that is likely to change and narrow the issues in this’ €atés’Mem. Law SuppMot.
Stay(“Pet’rs’ Mem. Mot. Stay”)atl, ECF No. 105L

The Russian Federation’s argument thatstay may issuuntil resolution of its
challenge tasubject matter jurisdiction will be addressed first, before turningprisideration of

whetherissuing astayof this action is appropriate

s The Shareholders aver that“[w]hile the Russian Federation otgestigying this action, it has agreed to

stay the parallel action [the Shareholders] brought in tiiedKingdomto enforce the same awards. Counselfor
the Russian Federation has not explained why it is takiiffipeetht positionin this Court.Pet’rs’ Mem. Law

Supp. Mot. Stay (“Pet’rs’ Mem. Mot. Staydj 3n.1, ECF No. 105 While the Russian Federation has emphasized
that “there is not a single instance during the coursbefhareholders’] worldwide peatbitration litigation

where any court has stayedits proceedirvgs the Russian Federation’s objectidmotably, it has offered no
explanation whatsoever forthe country’s different pmsitipposing a stay in this actioResp't’'s SutReplyat 3
(emphasis addedkurthermore, while the Russian Federation notes the Shazedithefus(al] to terminate their
asseseizure proceedings in Belgium and France,” Resp’t'sReyly at 3, it fails to provide the critical additil
context that the courts in those jurisdictions confirmed&tvards, which confirmations the Russian Federation now
appealsseePefrs’ Reply, Ex 3 to Declof Christopher M. Ryarivan Tkachev et aRussia Has Established a
Single Command Centre Battle YUKOS ShareholdeRBC: Economics (Oct. 28, 2015), ECF No.-#38In

Belgium and in France, the former YUKOS shareholdersiodataourtordes. . . forthe enforcementof The

Hague award .. .. Russiais in the process of appeating bders and the hearings will take place in 2016.”).
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A. A STAY MAY ISSUE PRIORTO RULINGON SUBJECT MATTER
JURISDICTION

As athreshold matterthe Russian Federatiorontendsthat this Couris “prohibitfed]”
from staying proceedingm an action before determinings subject matter jurisdiction over the
action Resp't’'s Opp’nMot. Stayat 7. According to theRussian Federati, this position
reflects a fundamentadrinciple suppoted by the “weight of authorify andobtainseven more
strongly where, as here, one of the partiealenges jurisdiction on the basissolvereign
immunity under the FSIA Id. at 7 (“[T]his Courtmust address the crucial ‘gateway issue’ of
sovereign immunity prior to even consitgr Petitioners’ Motion to Sta¥(quoting Practical
Concepts, Inc. \Republicof Bolivia, 811 F.2d 1543, 1544 (D.C. Cir. 1987) For their part, the
Shareholdersriticize the Russian Federatidor basing its*argument entirely on misleading
guotes from inapposite caseBet'rs’ Reply at bwhen, instead;[tlhis Court and other courts
have . . held that stays may be granted in cases where subject matter jorisdies been
challenged because granting a stay does not involve ruling on the meritg,4. The
Shareholders are correct.

Indisputably, courts musstablishjurisdiction to hear a cadeeforeconsideing
guestions relating to the merits of a caSeg~oster v. Chatmam36 S. Ct. 17371745 (2016)
(“Before turning to the merits @ihe] claim, we address a threshold issiéeither party contests
our jurisdiction toreview [petitioner]’s claims, but wénave an independent obligation to
determinewhether subjeematter jurisdiction exists, even in the absence of a challenge from any
party.” (quoting Arbaughv.Y & H Corp546 U.S. 500, 51&006)). The cases relied upon by
the Russian Federation reflect no more than this fundamental legéleribarring
consideration of theneritsof a matter until jurisdiction is determine@&eeResp’t’'s Opp’nMot.

Stayat 711 (discussingjnter alia,U.S. Catholic Conference v. Abortion Rights Mobilization,
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Inc.,487 U.S. 72, 79 (1988hdlding thata cout may not order “discovery on the merits of the
itigation” before determining it has subject matter jurisdictioBhristopher v. Stanleostitch,
Inc., 240 F.3d 95, 100 (1st Cir. 2001) (“[W]hatever incidental power the coumseatannot go
to the merits of the underlying action. Ratlwedess relating to the merits of the underlying
action are void if issued without subject matter jurisdictionN)ML Capital Ltd. v. Regblic of
Argenting No. 040197 (CKK),2005 U.S. Dist. LEXIS 47027, at *585 (D.D.C. 2005)
(“[a]lowing for a stay against the removal or dissipation of a sovere@gsets would constitute
an attachment,i.e., an action on the merits, which a court canmatertakef it lacks
jurisdiction); Resp't's SwReply Opp’'n Pet'rsPetrs’ Mot. Stay (‘Resp’t’'s SurReply”) at 6-

13, ECF No. 144 (discussingStati v. Repblic of KazakhstayNo. 141638 (ABJ), 2016 WL
4191540, at *2 (D.D.C. Aug. 5, 2016) (“Before the Court may turn to the merits itifrgas’
argument that the arbitralvard in this case should not be confirmed in the United States under
the New York Convention, it must first ensure that it has jurisdiction tothisacase.”).6

While those cases reflect an emphasis on deciding questions of jorisdictrly in the course of

Itigation where possible, the Russian Federation has failed to idensiiygle casesquiring

6 The other cases cited by the Russian Federation in itsit@pts the motion to the staynone of which

is binding on this Court-are inapposite. Four ofthese cases involve the uniquetstanceresented byctions
removed fromstate court, emphasizing the criticalimportafreeand where a federal court lacks jurisdiction
over a state court matteé8ee Dahiya v. Talmidge Int’l, LtcB71 F.3d 207, 2640 (5th Cir. 2004) (declining
appellate jurisdiction over denial of stay because remandsadeby statute unreviewable and “[a]ny order
remanding for lack of subject matter jurisdiction necdigsienies all other pending motions,” including motioms t
stay);Pennsylvaniav. Tap Pharm. Protisc., 415 F. Supp. 2d 516, 521 (E.D. Pa. 2005) (noting MDutirict
Litigation Rule 1.5jnter alia, “contemplate[s] a district court will act to resolve thresljuaid dictional concerns”
such as federal court’s subject matter jurisdiction over aioaved from state court)itherspoon v. Bayer
Healthcare Pharmaceuticals In&No. 4:13CV01912 ERW, 2013 WL 6069011, at#(E.D. Mo. 2013)

(explaining “even ifit is unclearwhether this Court lesduty to decide [subject matter jurisdiction for] the
Motion to Remand, it is certainly clear it has the authorityijjnesotav. Pharmacia CotfNo. 051394

PAM/JSM, 2005 WL 2739297 (D. Minn. 2005) (citing approvintip Pharm Prods. InE. Another caseelied
upon by the Russian Federatiurggests nothing more than that once a court has detéiitdaeks subject matter
jurisdiction, it cannot take any other acti@ee Gov’t of Guamv. Am. President Lines, I8@R F. Supp. 150, 152
n.2 (D.D.C. 1993) (“If this Court has nojurisdictiofthe actionin the first place, thenthe case mustbe dmdniss
andtheissue ofastayis neverreached.”).
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that a court establish jurisdiction before taking measures pursuaninteeitsnt power to
manage its docket.

The Russian Federation heavily rel@sPhoenix Consulting, Inc. v. Republic of Angola
216 F.3d 36D.C. Cir. 2000) Resp't's Opp’nMot. Stay passimy’ Yet, thatcase simply does
not support the categorical bar on the exercise of the Court’s inherent poweanagenits docket
urged by this partyln Phoenix Consulting, Incthe D.C. Circuit considered theguestion of
law” whether ‘a sovereign defendastfactudchallenge to the coud subject matter jurisdiction
under the FSIA” may be resolved by accepting as“the plaintiff s allegations of jurisdictional
facts” Id. at39. The Courtanswered this question negativedxplainng that a factual dispute
material to its subject matter jurisdictiomust be resolved as part of “tiegttical preliminary
determinationof its own jurisdiction as early in the litigation as possibléd. at 39, 41(internal
guotationmarks omitted) Thus “in order topreserve the significance and benefit of a foreign
sovereighs immunity from suit under the FSIA, the court could pagtpone the determination
of subject matter jurisdiction untiome point during or after trial,whenall the factual disputes
related o themerits of the casare under scrutiny Id. at 41 (internal quotation marks omitted)
As the Shareholders correctly obsebpenixConsulting, Inc'stands for the unremarkable
proposition that a court must determine its subject matter jurisdictionr thel&SIAbefore

considering thenerits” Pet'rs’ Replyat 6 (emphasig original).8

! The Russian Federation cites several tiKiéisurn v. Socialist People’s Libyan Arab Jamahirigda6 F.3d
1123, 1127 (D.C. Cir. 2004), prinigrbecausethatopinion contains quotes fRiroenix Consulting, Indn any
event, inKilburn,the D.C. Circuit merely reiterated its admonition ttatrts confronted with challenges to subject
matter jurisdiction based on sovereignimmunity resolaeisisue prior to reaching the meritd.at 1127.

8 The Russian Federation also references repeéteaityical Concepts, Inc. v. Republic of Bolid 1 F.2d
1543 (D.C. Cir. 1987)for the proposition thatfareign sovereigs challengeto jurisdi@in underthe FSIA is “a
gateway issue”to be addressed priorto any other degsigResp't's Opp’'n Mot. Stay at-8, but this case did
notgo so far. IPractical Concepts, Ingcthe D.C. Circuitoncludedthat the district court, which had granted
default judgmentagainst the Republic of Boliv@grrectly entertained Bolivig' postudgment jurisdictional
objection’althoughitincorrectly tpheld the objectiah Id. at 158. Notably, no criticismwas leveled at the
district court for acting on the plaintiff's motion for dafiaand granting the default judgment, prior to constibera

12



The Supreme Courhas expressly helthat a court may, for the sake of efficiency,
decline to determine its subject matter jurisdiction prior to decdiftgreshold, nonmerits
issu€ presented bg case.Sinochem Int'l Co. v. Malaysia Int'l Shipping Corp49 U.S. 422,
433 (2007. In Sinochenthe Courtconcluded that a court could defer its jurisdictional
determination and first makefarum non conveansdetermination even thoughhat
determinationmay “involve a brush with factual and legal issues of the underlying the dispute
Id. at 432-33 (internal quotation marks omittedThe Courtexplained,“The critical point here,
rencering aforum non caveniengletermination a threshold, nonmerits issue in the relevant
context, is simply this: Resolvingfarum non conveniemsotion does not entail any assumption
by the court of subantive ‘lawdeclaring power.”ld. at 433.

Indeed, the D.C. Circuit recognizes thatrtainnonmerits,nonjurisdictional issues may
be addressed preliminarily, becatiglerisdiction is vital only if the court proposes to issue a
judgment on the merits. Pub. Citizen v. U.S. Dist. Court for tiest. of Columbia486 F.3d
1342, 1348 (D.C. Cir. 200{guoting Sinochenb49 U.S. at 431(alterations in originaj) see
alsoSeneca Nation of Indians v. U.S. Dep't of Health & Human Sdd4F.. Supp3d 115,
118-19 (D.D.C. 2015) (granting stay oftan, prior to ruling on subject matter jurisdiction,
pending the outcome of agency proceedings relating to the same issues between plagtisame
noting that “[a]s long as the Court does not wield ‘substantive law decfaoingr,’ ‘certain
nonmerits, nonjurisdictional issues may be addressed preliminarily, becausefioisds vital

only if the court proposes to issue a judgment on the merits™ (qusiingchem549 U.S.at

of the FSIA jurisdictionalissue. To the contrary, the@@und nothing “that casts genuine doubt onthe district
courts determination” since “Bolivia couldait untilafter execution of the judgment was under way to raiseits
jurisdictional point, solong as it battee risks associated with thattactidd. at 154748 (internal quotation marks
omitted). In otherwords, thiractical Concepts, In€ourtimposed no obligation on the district court to consider
the proper exercise of jurisdiction under the FSIA befaiagon the motionfor default judgment.
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433 then quotingPub. Citizen486 F.3d at 1348 (quotin§inochenb49 U.S. at 431) (internal
guotation marks omittel}) accordFurniture Brands Int, Inc. v. ITG 804 F. Supp. 2d 13
(D.D.C. 2011)(rejecting party’s position that the district court must first resopen challenges
to subject matter jurisdiction before invoking the “first to fiddctrine which allows a district
court to transfer, stapr dismiss a complaint when a similar complaint has been filed in another
district court as contrary t&inochenb49 U.S. at 431sincerelying on the firsto-file rule is
not a decision on the merjts A stay of proceedings in this case is exactly the type of nonmerits
action theSinochendedsion contemplates

The Russian Federatits position that the requested stay is prohibited unless and until
this Court determines litas subject matter jurisdiction over the case is rejechézlertheless,
thata courtis not categorically barred frommsuing a stay prior taetermining its jurisdictionto
hear the merits of a cadees not resolve thguestion whether a stay is, in fact, appropriaiée
parties’ argumentfor and against a stayreaddressedext

B. ISSUANCE OF A STAY ISWARRANTED IN THISCASE

As the primary basis for their motion for a stay, $teareholderanvoke “the power
inherent in every court to control the disposition of the cases on its dodketamhomy of time
and effort” See Landis299 U.S. a54. Beforeexercisingthis powera court mustweigh
competing interests and maintain an even balabeéveen themid. at 255 taking into
consideration théenefitsof a staythe hardship to the movant of denying a ssa any injury
to the nonmovant from issuing a stay.

With regard to benefits flowing from a stay, the partieglamentally disagreabout the
extent to whiclthe proceedings in The Haguwell affectthe resolution othe instant actian The

Shareholdersrguethat “the standards and nature of this Court’s review wil differ depending on
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the outcome of the Dutch appeaPet'rs’Mem.Mot. Stayat 10,and notethat in theRussian
Federatiofs Suppkmental Motion to Dismiss, ECF No. 108e Russian Federah “devoted
18 pagedo arguing the various ways that the Dutch Judgment supported its opposition to this
Court’'s subject matter jurisdictign Pet'rs’ Replyat 13(emphasis in original) The Russian
Federationcounters thaa stay would offer no benefit “with respect to judicial economy” since
“no foreign court can provide definitive answers to any of the jurisdictionatiangesiow before
this Court” Resp’'t's Opp’nMot. Stayat 14 18 The Russian Federatiodentifies two such
jurisdictional questions, stating, firshat“[o]nly this Court will ever address the question of
whether the arbitration awards arise out of a commercial relationship thedeational law of
the United States.ld. at 15. The second such jurisdictional question is whether an arbitration
agreement existsThe Russian Federakplainsthat“it is well established that this Court may
not defer to the conclusions of foreign courts at the seat of arbitratiordinggére existence of
an arbitréion agreementand insteadnust conduct its owde novaanalysis of the questionid.
Thus, the Russian Federatiorasons thatthere is nothing to be gained by staying these
proceedings until the Dutch courts have finaly rendered their decisiodsdt 17.

From the outset, thRussian Federation’s current position regarding the virtual
irrelevance of the Dutch proceedings is difficult to reconcile with gsiraentsfor dismissing
the action for lack of subject matter jurisdictiamddeclining to confirm the Awards.Following
the issuance of the Dutch Judgment setting aside the Awards, the Russiaidretied a
supplemental memorandusupporting its motion to dismiss thexhphasied the persuasive
value of the Dutch Judgment, issued by ‘toeirt of the ‘primary jurisdiction™ for the
arbitration. Resp’t'sMem. P. & A. Supp.Suppl. Mot. Dismiss €23, ECF No. 108 Indeed

even if the Dutch proceedings do not resolve every jurisdictional and meugspsesented in
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the instant case, the Riisn Federatiomxpresslyconcedes that “the Dutch Courts’ reasoning
may be persuasive as to certain issues relevant to this Court’s parisdirider the FSIA, such
as the norexistence of an agreement to arbitrate,” and that “the final result reachediutch
courts may ultimately be conclusive with respectto the Russian Hedarahalenge under
[the New York Convention].” Resp’t's OppMot. Stayat 3.

In any event, th&kussian Federatits strained effort to characteritbe outcome of the
amulment proceedingasvirtually irrelevant to the jurisdictional questions before this Cisurt
simply incorrect First, the Russian Federatipnesse#s entitlementto sovereign immunity
under the FSIA on the ground the exception for a commerciedlationship, which would
bring the Awards within the scope of the FSIA and the New York Convemtidar28 U.S.C. 8
1605(a)(6)and9 U.S.C. § 202does not apply Id. at 14-15. Yet, @termining whether a
“commercial relationship” existethay be intewined with the questionwhether the parties
agreed to arbitrate under the E@Tview of that treaty’s express provisidhat “[c] laims
submitted to arbitration hereunder shall be considered to arise out of arc@hmedationship
or transaction for purposes of [the New York Conventiorfh2eECT, art. 26(5)(h) Thus, to the
extent the Dutch proceedings are relevant to this Court’s determinatwhetier an agreement
to arbitrate existed, they may be relevant to the “commercial relagdndétermiration as well.

Secondwhile the Russian Federatioargues that regardless of the outcome of the Dutch
proceedingsthe questionwhether the parties had an arbitration agreemmentbject toan
“inevitable de novd reviewby this Court, the cases relied upon for this propositainshort of
establishingthat such an analysiwould berequiredhere Resp't's Opp'’nMot. Stayat 15-17.
Critically, none ofthe citedcases involved review of an arbitration awtat had ben set aside

by a court in the country wittprimary,” or exclusive jurisdiction to annulthe awargbut
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instead involvedarbitration awarsthathad beeronfirmedby courtsin the country of the
arbitral situs®

The D.C. Circuit has explained[a] judgment whether to recognize or enforce an award
that has not been set aside in the State in which it was madite igliferent from a judgment
whether to disregard the action of a court of competent authority in anotreet $&atmoRo
S.A. E.S.Pv. Electranta S.RTermoRio 1) 487 F.3d 928, 937 (D.C. Cir. 2007 rimary
jurisdiction courts may annul an award on grounds inconsistent with the lensecbndary
jurisdiction country, but nonethelesisat annulment decision may not be “routineycend
guess[ed]” and‘[w]hen a competent foreign court has nulified a foreign arbitration award,
United States courts should not go behind that decision absent extraordinamstirces . . ”
Id. at 93738 (internal quotation maskomitted; brackstin original). Consequently when an
“arbitration award was lawfully nulified by the country in which the alweais madé,parties
seeking to enforce the awaltthe no cause of actiam the United States to seek enforcement
of the award under the FAd the New YorkConvention.” Id. at930Q In other words, the
Russian Federation is insisting that this Court make a subject roagtdicfion determination

now in the context of this arbitration enforcement actimspite the fact that this may be a

° The Fifth Circuit has adopted the following helpful nonatuee in describing the twiiered famework

set outin the New York Convention for review and enforcé mEnternational arbitral award: the courtin a
country in which, orunderthelaw of which, the award was rhadeprimary jurisdiction” over an arbitral award
and exclusive authority set aside orannulthat award, while courts in other cesntiih “secondary jurisdiction”
are limited to deciding whether the award may be enforaégircountry and may refuse enforcement only on the
grounds specified in Article Vof the New Yo@onvention.See, e.gFirst Inv. Corp. v. Fujian Mawei
Shipbuilding, Ltd.703 F.3d 742, 74819 (5th Cir.2019; Karaha Bodas Co. v. Perusahaan Pertambangan Minyak
Dan Gas Bumi Negard64 F.3d 274, 2888 (5th Cir. 200% see alsdKaraha Bodas Cov.Perusahaan
Pertambangan Minyak Dan Gas BumiNeg&@0 F.3d 111, 116.1(2d Cir. 2007)(explaining thatthe
Conventiondoes not restrictthe grounds on which prieaigdiction courts may annul an award, thereby leaving
to a primary jurisdictiots locallaw the decision whether to setaside an afivejahsequently, even thoughwts

of a primary jurisdictiommay apply their own domestic law when evaluating an attemapinul or set aside an
arbitralaward, courts in countries of secondary jurigahainay refuse enforcement only on the limgeounds
specified in Article V'(quotingKkaraha Bodas Co. v. Perusahaan Pertambangan Minyak Dan Gas BgaidN

335 F.3d 357, 364 (5th Cir. 2008))
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fruitless exercise, sinaepending on the outcome of the Dutch proceedings, the Shareholders
may have'no cause of actioh Id. This is a paradignexample of a casgarranting a stay
where thdegal viability of claims may rest on determinations in another legal proceeding.
The cases cited by the Russian Federation siaipiypot grapple with the question of
what import to ascribe to a decision atthe court of primary jurisdict®tting aside an arbitral
awardfor lack of any agreement to arbitratBor example, the Russian Federatmints to the
decision inSarhankGrp.v. Oracle Corp,404 E3d 657 (2d Cir. 2005) Resp’t's Opp’nMot.
Stayat 15-16. Therethe Second Circuit determined that, notwithstanding confirmation of the
arbitration award against the defendant by Egyptian couftisprimary jurisdiction under
American law the defendant could not be found togbpartyto the arbitration agreement merely
because¢he defendant’'s subsidianyas a sigatory tothe agreemennoting that the “practice of
dealing through a subsidiary is entirely appropriate and essential to ourshatimuct of
foreign trade.” SarhankGrp., 404 F.3d at 6620n remand, the district countas instructedo
determine irthe first instance whether the defendant had agreed to arbigrajgplying
American law rather than deferring to application of Egyptian law réfteet different public
policy. Id.at662-63. Hadthe award been set aside by the Egyptian cdhes§econd Circuit
may never have reached the question of the existence of an arbitration agreement unde
Americanlaw.
Similarly, in Chevron Corp. v. Ecuadpr95 F.3d 200203-06 (D.C. Cir. 2015),also
relied upon by the Russian Federation, Resp't's Opgot. Stayat 16-17, the D.C. Circuit
consideredan argumenthat no agreement to arbitrate existed case involving an award that
had been confirmed by tliereign court of primary jurisdiction Noting that the party seeking

enforcement of the arbitral award har@sentd theapplicable treaty containing an arbitration
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provision and notice of arbitration, the Court concluded this was suffipiemi facieeviderce

of an agreement to arbitratie satisfythe FSIA jurisdictional requirementld. at 205n.3 The
Courthad no occasion toonsiderthe consequences,ahy, of a determination at the seat of the
arbitration that no agreement to arbitrate existedtl@doncomitant setting aside of thevard

In sum given the current posture of the Dutch proceedinggherSarhankGrp. nor
ChevronCorp.persuade this Couthatan analysisof whether an agreement to arbitrate existed
between the parties to this lawswibuld beeitherinevitable orde novo

Two points critical to the stay analyse&smerge fromeview ofthese argumentas well as
the legal issuesnplicated by them First, in the absence of a stakjs Court wil be required to
determine the appropriate consideratigh not, strictly speaking, deferenedor purposes of its
jurisdictional analysido give to thefactualconclusion of the District Court of The Hague
regardingthe existence of an arbitration agreemauttile being mindful thatthosefindings and
conclusios are subject to reversal by the Court of Appeal of The Ha§ee Chevron Corp.
795 F.3d at 204 (“If there is no arbitration agreement or no award to enfardaistrict Court
lacks jurisdiction over the foreign state ahd action must bdismissed.”).

Secondmore significantly,assuming this Court hagrigdiction, the decision whether to
confirm the Awards would require consideration of whether the Awards have beesideeby
the courts of The Hague, which has the primary jurisdictiéithough theFAA and New York
Convention “afford[] the district court little discretion in refusing oresteihg enforcement of
foreign arbitral awardsthey expresslycontemplaterefusal for awards that have been set aside.
Belize | 668 F.3d a727 seeN.Y. Convention, art. V(1)(e)Asit stands, the Awards have been
set aside, and thukis Courtmay be obligated to decline to confirm the Awards, even though the

Court of Appeal of The Hague could reinstate th&eeTermoRioll., 487 F.3dat 936 (“[A]n
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arbitration award does not exist to be enforced in other [parties to the dri&vC¥nvention] if

it has beemawfully ‘set aside’ by a competent authority in the State in which the award was
made.”(emphasis addejd)Karaha Bodas Cov. Perusahaan Pertambangan Minyak Dan Gas
Bumi Negara500 F.3d 111124 (2d Cir. 2007)(“Under the Convention, a jurisdiction may
decline to enforce a ffeign arbitral award if it haseen set aside or suspended by a competent
authority of the country imvhich, or under the law of which, that award was niadguoting

N.Y. Convention art. V(1)(e)) Corporacion Mexicana de Mantenimiento Integral. S. de R.L. de
C.V. v. Pemex Exploracion y Producci@@orporacion Mexicang No. 104656c¢cv, 2012 WL
9346475,at *1 (2d Cir. Feb. 16, 2012remanding case tahe District Court to address in the
first instance whether enforcement of the edhehould be denied becausehhs been set aside

or suspended by a competent authority of the country in which, or under the law oftigich,
award was made( quoting New York Convention art. V(1)(e)); Stati 2016 WL 4191540 at

*11 (“*[T]he Court is mindful that if respondent is successful in theasidé proceeding,
confirmation of the award wil be unlkel; In re Arb. of Certain Controversies Between
Getma Intl & Republic of GuinegNo. 141616 (RBW), 2016 WL 3211808 (D.D.C. June 9,
2016) (declining to enforce foreign arbitration award where it had beasidetby aourt of
competent authority)cf. Termorio SA. E.S.P. v. Electrificadora Del Atlantico S.A. E.S.P
(Termorio I} 421 F. Supp. 2d 87, 93 (D.D.C. 20q@)T]he New York Convention (codified in
U.S. law) provides that recognition of a foreign awaed/be refused if it has been nulified by a
foreign ourt.. .. To establish arule that a U.S. coomistdismiss a case because a foreign court
nulified an arbitral award would violate the New York Convention provisiomting that

otherwise foreign judgments obtained fraudulently, for example, would be unremediable in U.S.
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courts.”(emphasis in original))aff'd sub nom. TermoRio S.A. E.S.P. v. Electranta S.P.
(TermoRio 11)487 F.3d 928 (D.C. Cir. 2007).

Framed in this way, it is clear thidie outcome of thgidicial proceedings in The Hague
may affect this Court’'s determinationgt a minimum by virtue of thepersuasive valuef the
reasoning in the Dutch decision®oreover, the parties’ requests and arguments to the Court
will be shapetty the Dutch decisionsShould the Court proceed and place any reliance on the
Dutch Judgment, as the Russian Federation urges in its pending motions, aoy destisid
would be undercut if that Jualgnt is reverstton appeal in the Netherlardshat is a
determination by the Court of Appeal of The Hague that an agreement to ewtésiormed
SeePet'rs’Mem.Mot. Stay at 9 (noting that if the Dutch Judgment is reversed, “any decision
this Court had issued in the meantime analyzing the implications of thatdided judgment
[for its subject matter jurisdiction or merits determination] wdaddrendered unnessary”).

This change in circumstances would likely prompt the parties to seek recornsidenad, if this
case were on appeal, would likely result in remand to this Court for furdheideration. See
Corporacion Mexicang2012 WL 9346475, at *Irémanding case after primary jurisdiction
court annulled award)

In contrastif the Dutch Judgment is affrmed on appeal, $hareholdersnay choose to
stipuate to dismissal of this actidn view ofthis Court’squestionableabilty to confirm an
award tlat has been “lawfully ‘set aside’ by a competent authority in the iStatbich the
award wasnade” TermoRio 1) 487 F.3d at 936Should the Shareholders choose to proceed
this Courtwould haveto consider interests in international comity and thadamoe of
conflicting judgments as part of its analysis as to whether any such agtesxmted. SeeLaker

Airways Ltd. v. Sabena, Belgian World Airlin@31 F.2d 909, 937 (D.C. Cir. 1984) (“[T]he
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central precept of comity teaches that, when possinedécisions of foreign tribunals should be
given effectin domestic courts, since recognition fosters internatimwderation and
encourages reciprocity, thereby promoting predictabilty and stability througfastbdn of

mutual expectations. .. awever, .. .[n]o nation is under an unremitting obligation to enforce
foreign interests which are fundamentally prejudicial to those of the tdorfesim.”);
Restatement (Third) U.S. Law of Int'l Comm. Arb., Tentative fD. 4, app. E, 8-8 (Am.

Law Inst. 2015) (“In deciding whether to grant pastard relief, a court may reexamine a matter
decided at an earlier stage of the proceedings by a court within the United &tby a foreign
court, to the extent consistent with the forum’s applicable principles rgogethe law of the

case, claim and issue preclusion, and recognition of foreign judgmenitfi€se myriad
considerations amply demonstrate that issuance of a stay wouldpatexdialy “fractured and
disorderly” and unnecessaliigation and best preserve judicial and parties’ resour&eneca
Nation of Indians144 F. Supp3d at 119.

Having assessed tHaenefits to staying this action, the relative hardshipst now be
identified and consideredAs is evident from the above discioss in the absence of a staie
parties will be required to ltigate this action with reference to the Dutch Judgméiat
remains subject to reversal by the Court of Appedal, depending on the outcome of that appeal,
could prompt additional roundas briefing and review of the meritsAs the Shareholderpoint
out, “if this action is dismissed on the basis of the Dutch Judgment” and the@dtive of
Appeal of The Hague ruled in [the Shareholders’] favor,” the Shareholders faceld
difficulties related to inttiating a new enforcement action in this Colattat 13-14. This is a

obvious hardship to the Shareholders that would be avoided by a stay.
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For its parttheRussian Federatiocontends thasimply remaininga party to this
litigation poses a hardship counseliagainst a stay, assertinggaave affront to[its] national
sovereignty andn injury to the Russian Federation’s standing abroad,” as well as “siglbstant
economic harm...to the credit ratingsfdoth the Russian Federation and potentially milions
of private borrowers in the Russian Federation” resulting from the “contirigbifitly]” created
by this action to confirm the Awards. Resp't's Oppiot. Stayat 18-20. Characterizing the
Sharehfolers’ efforts to confirm the Awards as a “flagrantly abusive campatignorldwide
asset seizures,” the Russian Federation urges that “granting a staymgticitly confer undue
legitimacy” on those effortsld. at 18. The Shareholderdispute thesallegedharmson several
fronts, attacking the Russian Federat®expert on the question of hamndits inconsisteny in
consenting to a stay in the United Kingdobut objecting to a stay in this cgsdting the
minimal attention giverthe Awards by the Russian Federation’s Ministry of Finance, as well as
Moody’s, in their assessments of the Rus$iaderation’seconomy and noting the “ancillary”
nature of the present confirmation proceedings, relative to the harm caubediigre eigtence
of the Awards and continued litigation over their validity in The HagieePet'rs’ Reply at 16
21. In any event, to the extent that the Russian Federation claims hardshimdrpotential
liability posed by the Awards, the Shareholders algtesthe hardship of not being paid monies
thatthe Awards say they are owe8ee Gold Reserve, Inc. v. Bolivarian Republic of Vei&
F. Supp. 3d 112, 136 (D.D.C. 201@inhding that country’s “primary hardshipfrom arbitral
award burdeing public treasuryis “at least as significant” for partganted arbitral award and
owed the funds).

The Shareholders have the better of the argument. Even assuming some harm to the

Russian Federatiprthe harms allegetbllow inevitably from the Russian Federation’s being the
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losing party in anmndisputably high-stakes arbitratioranda party toongoing multturisdictional
itigation relating tothe validity of the AwardsSuchharm to the Russian Federatidoesnot
outweigh the benefits of the requesstaly and the hardships attendant to denying Gee
Landis 299 U.S. at 255 (emphasizing a court’s need to “maintain an even balaneeéibet
“competing interests?)

Having not yet ruled on its jurisdiction, the Court is not in gitpo to issue a stay
pursuant to the New York ConventiorCf. Statj2016 WL 4191540 at *1 (issuing stay under
the New York Convention after ruling as isubject matter jurisdiction). Nevertheless, the New
York Convention expressly contemplates stgyan action to confirm an arbitral awardhe
case ofongoing proceedings in the originating country to set aside the av@ad\.Y.
Convention, artVI. In this regardthefactors set out inEuropcar Italia, S.p.A. v. Maiellano
Tours, Inc, 156 F.3d 310, 317 (2d Cir. 1998p evaluate the appropriateness of staying an
action pursuant to Article \dre instructive See Gold Reserve Ind46 F. Supp. 3dt134
(collecting cases applying th&uropcarfactors”). Those factors are:

(1) the general objectives of arbitratiethe expeditious resolution of disputes
and the avoidance of protracted and expensive ltigation;

(2) the status of the foreign proceedings and the estimated time for those
proceedings to be resolved;

(3) whether the award sought to be enforced wil receive greater scrutiny in the
foreign proceedings under a less deferential standard of review;

(4) the characteristics of the foreign proceedings including (i) whether gney w
brought to enforce an award (which would tengvéagh in favor of a stay) or to

set the award aside (which would tend to weigh in favor of enforcement); (i)
whether they were intiated before the underlying enforcement proceedingcso as
raise concerns of international comity; (i) whether they virgiated by the

party now seeking to enforce the award in federal court; and (iv) whether they
were initiated under circumstances indicating an intent to hinder or delay
resolution of the dispute;
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(5) A balance of the possible hardships to the parties, keeping in mind that . . .
under Article V of the Convention, an award should not be enforced if it is set
aside or suspended in the originating country . . .; and

(6) Any other circumstance that could tend to shift the balance in favor of or
against adjurnment . . ..

Europcar, 156 F.3d at 3118.

Notably, Europcardid notinvolve the situation presented heré, which an award has
already been set aside by a cadrprimary jurisdiction and the stay is sought by a party seeking
to confirm the awardather tharthe party seeking to avoid the awamdordid theEuropcar
court consider whether a stay was warranted where, asaheaiety challengethe corfirming
court’s subject matter jurisdictionConsequently, thEuropcarfactors are not squarely
applicable to the circumstances presented in this ddseerthelessthe interestseflected in the
Europcarfactors—thoseat play “when a district court is asked to adjourn enforcement
proceedings to await the outcome of patdtreign proceedings™=apply forcefully in the
instant action Id. at 318.

Consideration of those factors reveals an underlying principle: a court’'s dveganeed
to “balance the Convention’soficy favoring confirmation of arbitral awards agairts t
principle of international comity embraced by the Convehtaten considering a request for a
stay of an action to confirm an arbitral awaFeur Seasons Hotels and Resorts, B.V. v.
Consorcio Barr S.A377 F.3d 1164, 1172 (11th Cir. 2004¢e alsds.E. Transp. S.P.A. v.
Republic of Albanig693 F. Supp. 2d 132, 138 (D.D.C. 2010).this caseboth “the
Convention’s policy favoring confirmation of arbitral awards” and “the priacipl international
comity” weighin favor of a stayobviating any need to “balance” those consideratiohs it
stands now, the Awards have been set asidein this statusgonfirmation is unlikely See

TermoRbo I, 487 F.3d at 936.As a result gaying this action pending further proceedings in The
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Hague promotethe policy in favor of confirmation of arbitral awardsioreover,comity
considerations support granting a sthg foreign proceedings were initiated prior to the instant
action, and the foreign court has already taken action on the n@fit&uimitono Corp. v.
Parakopi Compania Maritima, S.A77 F.Supp. 737, 74342 (S.D.N.Y.1979]noting “Greek
courts have not yet had to review the merits of the dispute” in denying adftég) 620 F.2d 286
(2d Cir. 1980).

For these reasonthe Europcarapproacitounsels in favor of grantinthe Shareholdets
requested staySeeTelcordia Techs., Inc.v. Telkom SA,.L 85 F. Appx 361, 36263 (D.C.
Cir. 2004) (affirming district court decision to adjourn case pursuant toY¢ekvConvention,
where foreignsetaside proceeding was underwaly);ReArb. of CertainControversies Between
Getma Intl & Republicof Guineal42 F. Supp. 3d 110, H57 (D.D.C. 2015)considering
Europcarfactors and granting stay of arbitration award action pending resolutiomegjrfo
proceedig seeking annulment of awaadd notingthe possibility that the award will be set aside
favors granting a stayHiggins v. SPX CorpNo. 05CV-846, 2006 WL 1008677, at *4 (W.D.
Mich. Apr. 18, 2006) ‘[Clomity and efficient use of judicialesources does strongly favor
staying this action to await the decision of the Brazilian courts ths toullification actiort).

The Russian Federation citd® D.C. Circuit’'s decisionn Belizel assupportfor its
desired resulbf denying the stay requesiut this case is easily distinguishablén Belize | the
district court stayed a petition to confirm arbitral award pending the resolution of proceedings
in the Belize Supreme Coux block enforcement of the awarth disapproving the stay, the
D.C. Circuit noted thatno articulation of need, pressing or otherwise, accompanied the stay
order.” 668 F.3d at 732 Consideration of the facts &elize Ireveal three critical differences

between that case and the instactioa: in Belize | (1) the party seeking the stawas the party
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against whom the award was to be enforcedpi@eedings in Belizéormed the basis for the
requested stayut “the courts of England [were] the competent authority with primary
jurisdiction over the [award]’and (3 “the record fai[ed] to show either what a ‘resolution’ of
[the Belize] case would entail or when such a resolution is likely to be reachedt 73132.

In contras, the Shareholders who successfully obtained the Awsedk a stgyot the Russian
Federation, which stands liable under the Awards for ab@0&E5000000 United States
Dollars, the foreignproceedings arenderwayatthe seat of the arbitratioand have, so far,
resulted in setting aside the Awardsidthe record reflects théfhose proceedingshould
conclude within two and a hafiearsof the fiing of the notice of appeal, which was due on July
20, 2016 seePet'rs’ Mot. Stay, Ex. 2Decl. Marnix Leiten 1 16, 18 ECF No. 108; Pet’rs’
Reply at 1415, and, at that timemay establish definitively whether the Awards standhave
beenset aside?

Accordingly, this action is stayed pending the resolution of the proceedisgd aside
the Awardsin the Court of Appeal ofhe Hagudthe “SetAside Proceedings’)In
consideration of the need for a “provision for status updates or further rel@sttfie stay
become “‘immoderate” in the face of protracted proceedings in The Hagpielize | 668 F.3d
at 732,andon the basis ohe Shareholdersepresentation that those proceedingt conclude

within two and a halfyears, the stagf these proceedings granted untidanuary 212019

10 The record reflects thatthe Courtof Appeal’s decisiay be reviewed in the Dutch Supreme Court. The

Petitioners haveindicated that“[t]he Dutch Supreme Gengages in a limited review that gives substantial
deference to the Court of Appeal,” Pet'rs’ Mem. Mot. Stayah8l has notrequested a stay engassing review
proceedings in the Dutch Supreme CaetPet’rs’ Reply at 15 (explaining the Shareholders “seek astisy
through[the Court of Appeal] ruling”). Forthesereastmsstay issued hereinis limited in scope to the
proceedings in the Courtof Appeal.
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unlessthe SetAside Proceedingsonclude earlier The parties must, every six montintly

fle a status report advising the Court of the status ofS#téside Proceedingst

V. CONCLUSION

For the foregoing reasons, tBhareholdersMotion for a Stay is granted.
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1 Since seven ofthe ten pending motions are resolved in #msovindum Opinion, only the following three
motions are subjectto the stay: (1) Res pondent'$/otion to Deny Confirmation of Arbitration Awards Purstia

to New York Convetion, ECF No. 23; (2) thRespondent’$otion to Dismiss the Petition to Confirm Arbitration
Awards for Lack of Subject Matter Jurisdiction, ECF No.&4dl (3) thérespondent’Supplemental Motionto
Dismiss the Petition to Confirm Arbitration Awards Undex foreign Sovereign Immunities Act and the New York
Convention, ECF No. 108.
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