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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RICHARD A. CHICHAKLI,
Plaintiff,
va Civil Action No. 14-2018 CKK)

DONALD J. TRUMP et al,

Defendars.!

MEMORANDUM OPINION

This matter is before the Court on the Official Capacity Defendants’ Mati@ismiss

[ECF No. 18]. For the reasons discussed below, the motion will be granted.
I. BACKGROUND
Plaintiff is a United States citizen, Compl. 1 1, 13, who has been

tried [in the United States Distti€ourt for the Southern District of
New York] and convicted by a jury on . . . nine counts of an
indictment charging as follows: one count of conspiracy to engage
in business practices prohibited Hye International Emergency
Economic Powers Act. . , in violation of 50 U.S.C. § 1705 and 18
U.S.C. 8 371; one count conspiracy to commit money laundering, in
violation of 18 U.S.C. § 1956(h); one count of conspiracy to commit
wire fraud, in violation of 18 U.S.C. § 1349; and six counts of wire
fraud, in vidationof 18 U.S.C. 8§ 1343, 2.

! Pursuant to Federal Rule of Civil Procedure 25(d), the Court substthé currerPresident of the United States,
Secretary of the Treasyrgnd Director of the Office of Foreign Assets Conamldefendants in this case.
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United States v. Boug51 F. App’x 62, 63 (2d Cir.gert. denied sub non@hichakli v. United
States 137 S. Ct. 412 (2016).He is serving a sentence of 60 months’ imprisonment on each
count, with all sentences running concurrentjeeJudgment in a Criminal Cadénited States

v. Chichaklj No. S3 09€R-1002-02 (S.D.N.Y. Dec. 8, 2014) at 3.
A. Liberian Sanctions Program

Thelnternational Emergency Economic Powers @HEEPA”), see50 U.S.C. 8§ 1701
07, “authorizeshe President to declare a national emergency when an extraordinary threat to the
United States arises that originates in substantial part in a foreigfi $taly.Land Found. for
Relief & Dev. v. AshcrafB33 F.3d 156, 159 (D.C. Cir. 2003ke50 U.S.C. § 1701(a)
(authorizing declaration of national emergenttydealwith any unusual and extraordinary
threat,which has its source in whole or substantial part outside the United States, to the nationa
security,foreign policy, or economy of the Unit&lates”). Such a declaration “clothes the
President with extensive authority set out in 50 U.S.C. §.17@2ly Land Found. for Relief &

Devel, 333 F.3d at 159. For example, the President may:

investigate, block during the pendency of an investigatemylate,

direct and compel, nullify, void, prevent or prohibit, any acquisition,
holding, withholding, use, transfer, withdrawal, transportation,
importation or exportation of, or dealing in, or exercising any right,

2 The United States Attorney’s Office for the Southern District of Nenk issued a press release on December 4,
2014, available dtttps://www.justice.gov/usasdny/pr/rchardammarchichaklico-conspiratofinternationalarms
dealerviktor-boutsentencedwhich in relevant part stated:
CHICHAKLI conspired with Viktor Bout and others to violate IEEP¥ éngaging in prohibited
business transactions with companies basederUthited States. The focus of these transactions
was the purchase of commercial airplanes for a company that Bout and CHICldétrolled,
and the ferrying of those aircraft to Tajikistan. At the tiofehese unlawful transactions, both
CHICHAKLI and Bou had been designated by the U.S. Treasury Department as Specially
Designated Nationals (“SDNs”), which meant that individuals and bssés in the United States
were prohibited from engaging in financial transactions with thefiCBIAKLI sought to evade
these SDN sanctions by, among other things, concealing his identity andMiksBng, and by
concealing Viktor Bout's involvement in the airplane transactions. Imnection with this
fraudulent scheme, CHICHAKLI helped to make a series of wire trapafgnents, totaling more
than $1.7 million from overseas bank accounts into accounts in the (Stéttecs
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power, or privilege with respect to, or transactions involvarg
property in which any foreign country or a national thereof has any
interestby any person, or with respect to any property, subject to
the jurisdiction of the United Stafds

50 U.S.C. § 1702(a)(1)(B) (emphasis added).

In accordance with IEEPA and the United Nations Participations@ef2 U.S.C. §
287c, among other statutory provisions, former President George W. Bush issued aivd=xecut
Order titled Blocking Property of Certain Persons and Prohibiting the tatfmorof Certain

Goods from Liberia:

|, GEORGE W. BUSH, President of the United States of America,
note that the actions and policies of former Liberian President
Charles Taylor and other persons, in particular their unlawful
depletion of Liberian resources and their removal from Liberia and
secreting of Liberian funds and property, have undermined Liberia’s
transition to democracy and the orderly development of its political,
administrative, and economic institutions and resources. | further
note that the ComphensivéPeace Agreement signed on August 18,
2003, and the related ceasefire have not yet been universally
implemented throughout Liberia, and that the illicit trade in round
logs and timber products linked to the proliferation of and
trafficking in illegal arms, which perpetuate the Liberian conflict
and fuel and exacerbate other conflicts throughout West Africa. |
find that the actions, policies, and circumstances described above
constitute an unusual and extraordinary threat to the foreign policy
of the United States and hereby declare a national emergency to deal
with that threat.

Exec. Order No. 13348 (“E.O. 13348” or “Order”), 69 Fed. Reg. 44885 (July 22, 2004).
Pursuant to E.O. 13348, “all property and interests in property [of persons identified in

the Order] that are in the United States, that hereafter come within the Unitexjd8ttitat are

or hereafter come within the possession or control of United States pessetdocked and may

not be transferred, paid, exported, withdrawn, or otherwise dealt in[.]” E.O. 13348 § 1(a)

(emphasis added). The Order also blocked property found “to be owned or controlled by, or



acting or purporting to act for or on behalf of, directly or indirectly, any person vgnoperty
and interests in property [were] blocked pursuant to this [O]rder[.]” E.O. 13348 §){0a)(i

Further, E.O. 13348 delegated to the Secretary of the Treasury the authority to
promulgate regulations to carry out its purposes. E.O. 13348 § 6. This authority, in turn, was
delegated to the Office of Foreign Assets Control (“OFAC”), Compl. § 15, which proradiga
regulations in 200%5eeFormer Liberian Regime of Charles Taylor Sanctions Regulations, 72
Fed. Reg. 28,855 (May 23, 2007); 31 C.F.R. Part 593. The regulations set forth procedures by
which a person subject to a Blocking Notice applies to OFAC ficeade permitting a
transaction which otherwise would have violated the terms of the Cseée1 C.F.R. 88
501.801-501.803, 593.501.

The Annex to E.O. 13348 listed 28 persons, such as “the . . . former president of Liberia,
his immediate family, Cabet members, and . . . other foreign [persons] who allegedly
supported [Charles Taylor’s] regime,” Compl. 1 27, whose property and interestpantpr
were blocked. Among those foreign persons was Viktor Anatolijevitch Bout, whontifblai
describes a%a Russian national who allegedly sold arms to Liberia in 2000¢]"seeE.O.

13348, Annex 1 2. In April 2005, OFAC designated plaintiff a Specially Designatezhhlati
(“SDN”) under E.O. 13348 when, “[a]fter an investigation, OFAC determined treanfibf] was
acting on behalf of Bout. Chichakli v. Szubin646 F.3d 315, 316 (5th Cir. 2008)Although
OFAC did not claim that plaintiff “is or was ever directly involved in Liberia with fitlegime
of Charles Taylor,” Compl. 1 63, it nevertheless “issutbaking Notice subjectingplaintiff]
to the sanctionset out in the Executive OrdeChichakli 546 F.3d at 316eeCompl. 11 29,

63. OFAC published plaintiff's name and identifying information about him on its SDN List.

3 Treasury’s April 26, 2005 press release, availablgtpt//www.treasury.gov/pressenter/pess
releases/Pages/js2406.aspx, identified plaiatffBout’'s U.S:based chief financial officer.”
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See’5 Fed. Reg. 38212 (July 1, 2010) (most recent Federal Register publication of the then-
current SDN List) It denied plaintiff's request for reconsideration of the Blocking Notiee
Chichakli 546 F.3d at 316.

“While [Executive Order] 13348asin effect, [plaintiff's] assets within the jurisdiction
of the United Statesereblocked and he could conduct no business with U.S. persons or
financial institutions except as authorized by licenddém. of P. & A. in Support of Official
Capacity Defs.” Mot. to Dismiss Defs.” Mem.”) at4. According to defendants, “OFAC has
granted more than fifteen of [plaintiff’s] license requests,” which atbWwim access to blocked
funds in order that plaintiff could conduct “transactions related to [his] maintenspecifically
the ability to purchase food, clothing and other items.” Defs.” Mem. at 5.

On November 12, 201%9rmerPresident Barack H. Obama issued Executive Order
13710 which terminated the natiomshergency with respect to Liberi&eeTermination of
Emergency wh Respect to the Actions and Policies of Former Liberian President Charles
Taylor, Exec. Order 13710, 80 Fed. Reg. 71,679 (Nov. 12, 2015). Subsequently, OFAC
removed plaintiff from the SDN List and published a notice listing “the enttesvwwere]
being removed from the SDN List iorder to effectuate the removalDefs.” Mem. at 7.
Accordingly, defendants have represented, plaintiff “is no longer a BlockedrPl@nd no
longer is] subject [to] the allegedly improper Liberia regulations,” andftireréno longer
requires a license from OFAC to conduct transactions.” Reply Mem. of P. & A. in Support of
Official Capacity Defs.” Mot. to Dismiss (“Reply”) atd. OFAC has provided instructions to
plaintiff for the retrieval of his unblocked propert$eegenerally id, Ex. 1 (Letter to plaintiff

from Jeremy R. Sausser, Acting Assistant Director, Enforcement, OFA«ci Aptil 18, 2016)

4 Seeliberia DesignatiorRemovals and Updates, U.S. Dep't of the Treasury (Nov. 12, 2éMdi)able at
http://www.treasury.gov/resour@enter/sanctions/OFAEnforcement/Pages/20151112.aspx.
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(exhibit number designated by the Court). Further, OFAC informed plaintiff [edaipticable
regulations do not provide for . . . inventories and accountings to be created, maintained, or

provided.” Id., Ex. 1 at 2.

B. Civil Action No. 3:06-cv-1546-N

In 2006, plaintiff, by counsel, filed a civil action in the United States DisDaatrt for
the Northern District of Texas challenging the actions of OFAC, its formrector Adam
Szubin, and the former Secretaries of State and Treasury under E.O. 13348 and theS&&PA
Complaint,Chichakli v. SzubinNo. 3:06CV1546 (N.D. Tex. filed Aug. 25, 2006) (“Texas
Complaint”) 11 1, B. He alleged that federal officials “raided” his homis office, and an
employee’s home on April 26, 200H. T 14. “A seech warrant was presented” for plaintiff's
homes in Richardson, Texas and for his office; a second home in Plano, Texas “wasaendtered
searched without a warrantltl. Plaintiff alleged that “property was seized by the FBI from all
three locations.”ld. OFAC agents left plaintifivith a copy of Special Designation and

Blocking Memorandum stating

[T]here was reason to believe that [plaintiff, other individuals and
30 corporate entities] (a) are owned or controlled by, or acting or
purporting to act for or on behalf of, directly or indirectly, a person
whose property and interests in property are l@dgaursuant to
[E.O. 13348], namely Viktor Bout; and/or (b) have materially
assisted, sponsored, provided financial, material, or technological
support for, or goods or services in support of, the unlawful
depletion of Liberian resources, the removal of Liberian resources
from that country, and the secreting of Liberian funds and property
by any person whose property and interests in property are blocked
pursuant to [E.O. 13348], or (c) are owned or controlled by, or act
for or on behalf of, persons designated in or pursuant to [E.O.
13348], and therefore are designated as Specially Designated
[Nationals.]



Id.  15. Among the 30 corporate entities mentioned in the Blocking Notice were 11 companies
controlled by or affiliated with plaintiff.Seed. I 16.

Plaintiff first alleged a deprivation of property without due process in violation of the
Fifth Amendment.See idat 67 (First Cause of Action). Thegtrict court found that plaintiff's
SDN designation did not run afoul of the Fifth Amendment: because there wezatexig
circumstances, he was not entitled to pre-designation notice, and his opportunity to seek
reconsideration post-designation satisfie@ grocess requirements. Ordehjchakli v. Szubin
No. 3:06CV1546 (N.D. Tex. filed June 4, 2007) (“Texas Order”) at 5-8. Second, plaintiff
alleged that the blocking of his assets amounted to a taking without just compemsation i
violation of the Fifth AmendmentSeeTexas Complaint at 7 (Second Cause of Action). The
court rejected this argument. It ruled that, because the temporary deprivassetefdid not
vest the assets in the government, the blocking of plaintiff's assets wasakatg undr the
Fifth Amendment.SeeTexas Order at 8.

Third, plaintiff challenged his SDN designation on the ground that no unusual or
extraordinary threat regarding Liberia remained by the time he filed sud>apately 16
months after OFAC issued the Blocking Notice. Texas Complaint at 8 (Fourth &@aAten).
The court deemed the claim “a “nonjusticiable political question” and dismiss&dxas Order
at 9. Last, plaintiff alleged that defendants’ “action in [their] arbitraapricious, and abuge
discretion [was] unsupported by substantial evidence, and unwarranted by the Texss’
Complaint at 7 (Third Cause of Action). According to plaintiff, defendants “seiz{naere]
secreting properties without an accountingl,]” they “attemptjediestroy [p]laintiff's real
property holdings|,]” and they “forced the sale of propertidd.”at 78. The courteviewed the

administrative recordndfound ample support for the SDN designation:



Substantial evidence in the record reveals that [tifiheld senior

level positions in several corporations that OFAC identified as
connected to or controlled by Viktor Bout. Furthermore, the record
indicates that [plaintiff] had a close working relationship with Bout
and had substantial knowledge of Bout’s business. OFAC therefore
had a reasonable basis for believing that [plaintiff] acted for or on
behalf of Bout.

Id. at 10.

On appeal, the United States Court of Appeals for the Fifth Circuit “vacabe[djstrict
court’s judgment as it reldtf to [plaintiff's] takings claim under the Fifth Amendmént
Chichakli 546 F.3d at 317. Becaudaiptiff's claim exceeded$10,000, itfell under the
exclusive jurisdiction of th&Jnited States Court of Federal Clainid. In all other respects, the
Fifth Circuit affirmed the district court’s judgmentd. at 317-18. Plaintiff was not deprived of
due processee id at 317, and “OFAC did not act in an arbitrary and capricious manner in

determining that Chichakli actédr or on behalf of Viktor Boyt id. at 318.

C. Plaintiff’s Factual Allegations and Legal Claims

1. Freedom of Speech and Association

Plaintiff admits to having communicated regularly with Viktor BaaeCompl. § 60,
having “spoke[n] to the media” about Bout and the allegations made againgl.Hjim63, and
having “solicited legal representation” for Boidt, Y 58. He contends that OFAC blocked his
assetsid. 1 23, because of his association with and advocacy on Bout’s behalf, in violation of his

First Amendment rights to free speech and free associdbea.d 1 6, 8(c), 24, 58-59, 63.

2. Warrantless Seizure of Property

Plaintiff considers the blocking of his property, all of which was “U.S. based[,] gshurce

owned, and domiciled;d. | 32, a warrantless seizure in violation of the Fourth Amendisemt,



id. 11 6, 2223. He alleges that “[t]he blocking by OFAC ‘completely eliminated all ecored
values of plaintiff's property’ by destroying the businesses beyond the point dfilstyssf

repair.” Id. I 33 (emphasis removed). Further, he alleges that the “[s]eizure wad catri

without any notice . . . to ‘prevent the selling, disposition, or transfer of the adsetsOFAC
intended to seize.”ld. { 57. Thus, OFAC allegedly is responsible for the abrupt closure of his
businesses, seizure of plaintiff's bank accounts, jewelry, personal items, hombifgs,

vehicles, business-related documents and equipment, unpaid taxes and debts, and dancelled li
and health insurance policieSee id 11 33, 40, 44.

In addition, plaintiff alleges that he could not “conduct[] any transaction witiJaS.
person or within the U.S. unless licensed for each and every singular transadtiHr3s,
“regardless of the size, nature or the place” of the transaatidh44(g). Upon the loss of his
businesses and revocation of his CPA licesse,id  44(c), 44(i), plaintiff alleges that he was
unable to “work[] to earn a livingjd. 1 44(h) (emphasis removed), support his famidly,J 46,
or receive “any financial assistance from friends, ... family, . .. angeeuthin the United
States, or from any US persoig’ 1 44(j);see id { 46. Nor coulgblaintiff pay for medical care,
see id 11 4041, or pay for his child’s educatiosee id I 41, without first enduring OFAC’s
“‘cumbersome, exhaustive, and . . . inefficient” license application process. Tplduuttff
alleges, OFAC has not provided him with an inventory or acaogiiofi the assets seizettl.

44(d).

3. Cruel and Unusual Punishment

Under the umbrella of “cruel and unusual punishment,” the Court understands plaintiff to
raise objections not only to the Blocking Notice itself but also the enforcerhiéra Blocking

Notice. First, plaintiff is “challenging the authority to designate hidh,¥ 54, under IEEPA and

9



E.O. 13348 on the ground that neither applies to a United States citizenta@drtaperty of a
United States citizersee id 1 914, 32. Second, plaintiff challenges the application of
regulations OFAC promulgated in 2007, roughly two years after OFAC issuégtih@005
Blocking Notice Sedd. 1 5, 30, 54 He alleges that the regulaticere applied retroactively
andthatthey are ague, overbroad, and therefore unenforcealele,d 11 6566, 68. Third,
plaintiff objects to the absence of time and dollar limits, such that the sarmtidtse hardships
they impose are of infinite duration and coSee id 1 8, 20, 25, 33-34. Fourth, plaintiff
objects to the cumbersome and lengthy process necessary to obtain eachrtoe B eAC,see

id. 111 44(h), 48, and the arbitrary and subjective manner OFAC makes its decisionsdo grant
deny license applicationsee id 11 39, 43. Fifth, plaintiff contends that neither E.O. 13348 nor
IEEPA authorized the liquidation of his assets by OFA&ge id { 24.

Plaintiff brings this action againte President of the United States, $eeretary of the
Treasury, an@FAC'’s Directorin ther official capacities.See idat 1 (caption). In addition,
plaintiff suesAdam Szubin, former OFAC Director, in his individual capacity.; see id 1 19.
Plaintiff demands a declaratory judgment, injunctive relief, and an award of $ilib0.mMSee

generally id at 19-20.

D. Remand

The district court dismissed plaintiff’'s complasua spontes procedurally barrednd
plaintiff appealed.SeeChichakli v. ObamaNo. 1:14€V-02018, 2014 WL 6755680, at *2
(D.D.C. Nov. 25, 2014)xff'd in part and vacated in par617 F. App’x 3 (D.C. Cir. 201%per
curiam). The United States Court of Appeals for the District of Columbia Ciraffitmed

dismissal of plaintiff's “challenge [to] the Blocking Notice issued by thec®fbf Foreign
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Assets Control (OFAC) on April [26], 2005Chichakl, 617 F. App’x at 3. However, it found

that the district court erred in dismissing the case in its entirety:

[T]he district court’s opinion did not explicitly address the
complaint’'s additional allegains including, for example, that (1)
the application of 2007 regulations implementing Executive Order
13348 violates the Ex Post Facto Clause or has an impermissible
retroactive effect, and (2) OFAC has not properly handled
[plaintiff's] license applicabns for the release of blocked funds.

Id. at 4. This court was instructed “to consider the full breadth of [plaintiff's] slaom

remand.Id.

IT. DISCUSSION

A. Claim Preclusion (Res Judicata)

Generally, a plaintiff is expected to “present in one allithe claims for relief that he
may have arising out of the same transaction or occurrent&.”Indus., Inc. v. Blake Constr.
Co., Inc, 765 F.2d 195, 205 (D.C. Cir. 1985) (citation omitted). “Under claim preclusion, a final
judgment on the merits @in action precludes the parties or their privies from relitigating issues
that were or could have been raiseaiprior] action.” Sheppard v. District of Columhi&91 F.
Supp. 2d 1, 4 (D.D.C. 2011) (quotibgake v. FAA291 F.3d 59, 66 (D.C. Cir. 200Z)nternal
guotation marks and additional citation omittesBeNew Hampshire v. Main®32 U.S. 742,
748 (2001) (“Claim preclusion generally refers to the effect of a prior judgméortaclosing
successive litigation of the very same claim, whetingrot relitigation of the claim raises the
same issues as the earlier suit.”). Two claims need not be “literally identical fbairas
judicata to apply.”Capitol Hill Grp. v. Pillsbury Winthrop Shaw Pittman, LL®74 F. Supp. 2d
143, 149 (D.D.C. 2008nff'd sub nomCapitol Hill Grp. v. Pillsbury, Winthrop, Shaw, Pittman,

LLC, 569 F.3d 485 (D.C. Cir. 2009). Parties are thus prevented from relitigating in a separate
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proceeding “any ground for relief which they already have had an opportoiitigate[,] even
if they chose not to exploit that opportunity,” and regardless of the soundness of #re earli
judgment. Hardison v.Alexandey 655 F.2d 1281, 1288 (D.C. Cir. 198LA.M. Nat'l Pension
Fund v. Indus. Gear Mfg.Co723 F.2d 944, 949 (D.C. Cir. 1983) (noting tres judicata
“forecloses all that which might have been litigated previously”).

The D.C. Circuit upheld the district courtrstial determination that plaintiff's “claims
are barred by res judicata . . . insofar as they challeeggltitking Notice issued by the Office
of Foreign Assets Control (OFAC) on April [2&005[.]" Chichakli 617 F. App’x at 4.
Coupled with the Fifth Circuit’'s determination that the SDN designation was seg@myrthe
evidence in the administrative redoit is apparent that nearly all of plaintiff's claims are
precluded.

Plaintiff has had an opportunity to challenge defendants’ actions under IEEPA and E.O.
13348. Throughik lawsuit in the United States District Court for the Northern District of
Texas plaintiff haschallengedhe SDN designatioitself, the destruction of his businefise
seizure of his property without an accounting, the destruction of his real esthtgéaind the
forced sale of propertiesAt that time, he could have clagdas he does nothat (1) the IEEPA
does not apply to a United States citizen or to the property of a United Stats, ¢R) his SDN
designation was predicated upon his association with Viktor Bout, such that defengestsdm
sanctions based solely on plaintiff's exercise of rights under the Firstchnea; (3) the
blocking of plaintiff's assets amounted to a warrantless search in violation [edtinin
Amendment; and (4) the indefinite length of time the Blocking Notice was in effd¢ha
limitless dollar valueof assets blocked violated the Eighth Amendment. And because plaintiff

knew “[wl]ithin the first month of imposing the sanction OFAC destroyed [his] busases
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beyond repair, and eliminated the economic value of his assets,” he could have demanded
compensation for the “millions of dollars in tangible, intangible, and economegddse
allegedly sustained when OFAC liquidated the blocked assets, Pl.’s Responsenitopgrfs.’
Mot. to Dismiss (“Pl.’s Opp’n”) at 13 (page numbers designated by EEEp, he could have
challengedOFAC'’s authority to liquidate blocked assetseid. at 1Q andasserted a right to an
inventory of the asse@@FAC seized liquidated or blockedseeid. at 45; Compl. 11 44c-3,
44(d). Furthermore, plaintiff could have brought a constitutional claim against def&mdin
in his individual capacity in the prior actiSnFor this reason, the Cour¢ednot consider
plaintiff's belated attempt to flesh out tpsirported claim against Szubin un@#vens v. Six
Unknown Named Agents of Fed. Bureau of Narco#ig8 U.S. 388 (197%).

The D.C. Circuit’s instruction to consider the full breadth of plaintiff’'s ckaisnot an
invitation to raise new claims that plaintiff failed to raise in the Norther District ch§ ard his
original complaint in this caseRlaintiff “cannot escape application of tfodaim preclusion]
doctrine by raising a different legal theory or seeking a different remdteg imew action that
was available to [him] in the prior actionDuma v. JPMorgan Chas828 F. Supp. 2d 83, 86
(D.D.C. 2011) (citations omittedaff'd sub nomDuma v. JPMorgan Chase & CGdNo. 11-

7147, 2012 WL 1450548 (D.C. Cir. Apr. 20, 201€9eApotex, Inc. VEDA, 393 F.3d 210, 217-
18 (D.C. Cir. 2004) (“There are no new facipotex is simply raising a new legal theory. This

is precisely what is barred logs judicata’).

5 Plaintiff is proceedingro seandin forma pauperis In these circumstances, “the officers of the court issue and
serve all process.” 28 U.S.C. § 1915 @&BeFed. R. Civ. P. 4(c)(3)Although none of the defendants appears to
have been served, turt will deny defendants’ motion to dismiss under Fed. R. Civ. P. b(b)for failure to
effect proper service.

6 See generallySupplement to Pl.’s Original Compl. Against Adam Szubin Indivigualhis Personal Capacity
[ECF No. 21],
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B. Ex Post Facto Claim

Plaintiff makes much of the fact that, at the time OFAC issued the Blocking Notice on
April 26, 2005, there existed no regulations to implement E.O. 13348. He contends that, without
regulations, OFAC had no authority to issue the Blocking Notice and to block his. asset

Defendants’ response is twofold. They posit that “[p]laintif€s post factoallegations
simply seem to indicate that the implementiagulation was required to enforce the executive
order.” Defs.” Mem. at 17. If so, defendants understhadlaimas “just a challenge tihe
Blocking Order and the adequacy of implementing regulations at the time of tkimgloto
that extent, it is a challenge to the designation and blocking that could have bedratdhe
time of the blocking. Id. Further, defendants contend that “the 2007 regulations are not
impermissibly retroactive as a matter of lawd. at 18. According to defendants, OFAC neither
imposes a criminal punishment in making a designation pursuant to E.O. 13348, nor applies its
2007 regulations retroactivelysee id OFAC designatedlaintiff “under the terms of the
executive orderthe substaiive terms of which are identical to the terms of the regul&ti¢ch.

Plaintiff responds by referring to the IEEPA’s criminal penalty pronissee50 U.S.C. 8§
1705, and deems it “[nJonsense[]” for defendants to argue that “IEEPA does not defieg cr
Pl.’s Opp’n at 13. Furthermore, he contends, “[u]pon the issuance of the regulation in 2007
OFAC used the Pogix-Facto [sic] regulations to justify the earlier abusds.’at 9.

The Court concludes that plaintiff's ex post facto claim must be dismissed. Tiee Uni
States Constitution prohibits any State from passing an “ex post facto LA®."Const. art. 1, 8
9, cl.3. The clause “is aimed at laws that ‘retroactively alter the definitionnoes or increase
the punishment for criminal acts.Cal. Dep’t of Corr. v. Morales514 U.S. 499, 504 (1995)

(quotingCollins v. Youngblogd497 U.S. 31, 43 (1990))t is apparent that IEEPA defines
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criminal conduct and that plaintiff has been convicted of such conduct under 50 U.S.C. § 1705
and 18 U.S.C. § 371. Here, however, the focus is on OFAC’s SDN designation. The Fifth
Circuit found no fault with the SDN designation itself, and plaintiff cannot now cludléhe
designation under a new legal theory.

It cannot be said that the 2007 regulatibage been applied retroactively or otherwise
have an impermissible retroactive effect. The Court notes that the langua@e ©8848 and
the corresponding regulation is virtually identicBlompare31 C.F.R. § 593.201(a)(2)(iv), with
E.O. 13348 &.(a)(ii)(D). If plaintiff violated E.O. 13348, as OFAC determined and the Fifth
Circuit upheld, plaintiff’'s conduct necessarily would have violated the implemenetindations.
Cf. United States v. Arch Trading C687 F.2d 1087, 1094-95 (4th Cir. 1993

Lastly, the Court no longer has subject matter jurisdiction over the ex post fnto cl
The Court’s jurisdiction depends on the existence of an actual case or contr@egfRreiser
v. Newkirk 422 U.S. 395, 401 (1975 m. Bar Ass’'n v. FT(536 F.3d 641, 645 (D.C. Cir.
2011). As defendants indicate, “[p]laintiff is no longer a Blocked Person and thus is not the
subject of the allegedly improper Liberia regulations.” Defs.” Mem. at 13.n“f&jual
controversy must be extant at all stages of review, not merely at the time thHainbragiled.”
Preiser, 422 U.S. at 401. Here, developments subsequent to the filing of this case and the D.C.
Circuit's remand render plaintiff's ex post facto claim moot. The national emeygvith
respect td.iberia has ended, artde Order pursuant to which OFAC issued the Blocking Notice
no longer is in effect. Now that defendants’ challenged conduct has ceased, the Cithusuis w

means “to grant any effectual relief whatevejpiaintiff].” Del Monte Fesh Produce Co. v.
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United States570 F.3d 316, 321 (D.C. Cir. 2009) (internal quotation marks and citations

omitted)’
C. Claim Regarding the Handling of License Applications

Suffice it to say that plaintiff's claim regarding OFAC’s handlindnizflicense
applications is unclear. He complains of inefficiency, inconvenience, delayheaditrary
nature of OFAC'’s decisions. If plaintiff were raising a claim under thmiAidtrative Procedure
Act on the ground that OFAC’s decisions were arbitrary and capricious, neitl@ouhenor
defendants can determine the particular decision or decisions at issue. Esemifif pad
stated a viable legal claim, it does not appear that he demands any particularrigref. of

In the end, this claim must be dismissed as it is precluded and it is moot. Fiaithtzfh
opportunity to challenge OFAC’s handling of his license applications Wwabrought the prior
civil action in the Northern District of Texasgdechose not to do so, and nde claimis
barred And because plaintiff no longer is a Blocked Person subject to sanctions under IEEPA
and E.O. 13348, he no longer must obtain a license from OFAC for access to or usssdétsis

It appears, then, that this claim is moot.
D. Demand for Monetary Damages

“It is elementary that the United States, as sovereign, is immune from suit gave as

consents to be sued . . ., and the terms of its consent to be sued in any coutiateboet’s

7 Plairtiff maintains that “OFAC is still blocking plaintiff's assets,” and thatsiilf refuse[s] to deliver plaintiff's
cash and noweash assets which are still held.” Pl.’s Opp’n atet id at 56. The Court notes that plaintiff left the
United Statestortly after his SDN designation, returned to the United States in 20@®ifud his apprehension in
and extradition from Australigee United States v. Chichaltio. 09CR1002, 2014 WL 5369424, at *1 (S.D.N.Y.
Oct. 16, 2014), andias incarcerated whehd national emergency endaddwhenOFAC unblocked the assets.
Plaintiff's purported inability to retrieve his property from OFA@y be due to these circumstances rather than to
OFAC's alleged misdeeds.
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jurisdiction to entertain the suit.United States Wiitchell, 445 U.S. 535, 538 (1980) (quoting
United States v. Sherwogdgil2 U.S. 584, 586 (1941) (internal quotation marks omitt€é@))C

v. Meyer510 U.S. 471, 475 (1994)Absent a waiver, sovereign immunity shields the Federal
Government and its agemsifrom suit). Sovereign immunity extends to government agencies
and to their employees where such employees are sued in their officiatieap&ae Meyer

510 U.S. at 483-8&Clark v. Library of Congress/50 F.2d 89, 103 (D.ir. 1984) (“Sovereign
immunity .. . bar[s] suits for money damages against officials in tféaial capacity absent a
specific waiver by the government.”JTo sustain a claim that the Government is liable for
awards of monetary damages, the waiver of sovergigmunity must extend unambiguously to
such monetary claims.Lane v. Pefigb18 U.S. 187, 192 (1996) (citation omittedpefendants
move to dismiss on the ground that plaintiff “has identified no waiver of sovereign inyrtiuatit
would permit a suit for@mages under either tk& post facte@lause or a challenging to
[OFAC’s] licensing decisions.” Defs.” Mem. at 10.

Plaintiff responds by “asserting that this Court lacks jurisdiction over tieytamages
claims against the United States.” Pl.’s Qp@t3. Rather, he contends that “[jJurisdiction over
money damages claims against the United States Government, in amounts of [$1(/@068]or
rests exclusively [with] the United States Court of [F]ederal Clairtts.{emphasis removed).
Accordingto plaintiff, “OFAC . . . misappropriated, took and plundered his assets in violation of
[his] constitutional rights,id., and he proposes “to amend his complaint to includeghe
recently discovered violationsid. Further, plaintiff states his intention to proceed with his
money damages claim “a separate lawsuit against the defendants before the United States

Court of [F]ederal Clainig” Id.
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There aresignificantobstacls to plaintiff’'s proposed course of action. First, amendment
of his complaint to includa new claim “in the millions of dollarsit., is futile because this
Court lacks subject matter jurisdictioner a“civil action or claim against the United States . . .
exceeding $10,000 in amount.” 28 U.S.C. § 1346(a)(2). Sebenduse any money damages
claim plaintiff may have arising from the April 2005 Blocking Notice should leeen brought
in the Court of Federal Claims “within six years after [it] accru&8”U.S.C. § 2501his claim
is likely to be considered timbarred by the Court of Federal ClaireseMartinez v. United
States 333 F.3d 1295, 1316 (Fed. Cir. 2008mmenting that “statutes of limitations for causes
of action against the United States, being conditions on the waiver of sovereign fyn@ueni
jurisdictional in natur§.

[ll. CONCLUSION

The Court lacks subject matter jurisdiction over plaintiff's claim for monetary
damages, and the complaint otherwise fails to state claims upon which nelief gaanted.

Therebre, defendants’ motion to dismiss will be granted. An Order is issued separatel

DATE: March16, 2017 g/
COLLEEN KOLLAR KOTELLY
United States District Court Judge
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