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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BERNICE C. ATCHISON
Plaintiff, Civil Action No.: 14-2045RC)
V. Re Document N&: 6,9, 17, 20
U.S. DISTRICT COURTSet al.

Defendants.

MEMORANDUM OPINION

GRANTING DEFENDANTS MOTIONSTO DisMISS

I. INTRODUCTION
Plaintiff Bernice C. Atchisonproceedingro se seeksdamages from various Defendants
associated with theeries olawsuitsin this District that culminated iin re Black Farmers
Discrimination Litigation 856 F. Supp. 2d 1 (D.D.C. 2011). Specifically, Ms. Atchison named
as Defendants thdnited StatesDistrict Court for the District of Columbia (“Defendant
Court”);* Stephen C. Carpenter, court-appointed OmbudsminréBlack Farmers

Discrimination Litigation the law firmConlon, Frantz & Phelan, L.L.P.James Scott Farrif;

! Defendant Court states that the Complaint incorrectly identifies it as the UtctDis
Court for the District of ColumbusSeeMem. Supp. U.S. District Court’s Mot. Dismiss at 1
(“Def. Court Mem. Supp.”), ECF No. 20-1.

2 Defendant Conlon, Frantz & Phelan, L.LsRates that the Complaint incorrectly
identifies itas Conlon, Frantz & Pelham, L.L.BeeDefs.” Mot. Dismiss at 1.1 (“Conlon
Mot. Dismiss”) ECF No. 6.

3 Defendant James Scott Farrtates that the Complaint incorrectly identiffém as
James Scott FerrinrSeeConlon Mot. Dismisst 1n.2.
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Andrew H. Marks; Henry Sanders; Gregorio Francis; Honza Pfaral; the Claim Facilitatdn
In re Black Farmers Discrimination Litigatioh SeeCompl., ECF No. 1.

Multiple Defendants have filed motiohs dismiss the Complaint in its entirety on a
variety of grounds. For the reasons explained below, the Court finds that it does not have
jurisdiction to review the decisions of another district courtthatisovereign immunity bars
Ms. Atchison’s claims against tii@efendant Court. The Coustll therefore dismiss the
Complaint as to Defendant Court for lacksobject mattejurisdiction pursuant to Rule 12(b)(1)
of the Federal Rules of Civil Procedure. The Court also finds that Ms. At&hettemps to
serveprocess werentimely. In this situation, the Court would typically grant an extension of
time for Ms. Atchison to attempt to perfect service, but an extension would be futile here because
the Court finds that the Complaint fails to state a claoonwhich relief carbe granted.
Therefore, the Court wiljrantthe remainindefendants’ motions and disss the Complaint
pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedtwethe same reasons, the

Court will dismiss the Complaint as to the Claims Facilitator on its own initiative

. FACTUAL & PROCEDURAL BACKGROUND
Given the complex history of th#igation brought by AfricarAmerican farmers against

the United States Department of Agricultur&d 8DA”), the Court willbegin by providing a

4 Defendant Honza Prchlages that the Complaint incorrectly identiffés asHonza
Parsel SeeConlon Mot. Dismisat1 n.3.

® The Claim Facilitator has not appeared before this Court, nor has it modiedthtss
Ms. Atchison’s Complaint. The Court notes that Mi&chison’s Affidavit of Service states that
she served the summons and Complaint on@&irhs Administrator. SeeAffidavit of
Service, ECF No. 5. For clarity, the Court will refer to the moving DefendariBefsndants”
in this Memorandum and Opinion.



brief overview of the historical background. The Court thiédnturnto Plaintiff s allegations
and hemotions pending before the Court.
A. Historical Background

Ms. Atchisons allegationsarise from theclassaction litigation brought by African
American farmers againte USDA SeeCompl.at 3% The Complaint refers to those cases
repeatedly, anche Courtnotes that it may takedicial notice of publicly filed documents in
related litigation.See Lewis \DEA, 777 F. Supp. 2d 151, 159 (D.D.C. 2011) (cit®myvad
Commc’ns Co. v. Bell Atl. Corpd07 F.3d 1220, 1222 (D.C. Cir. 2005)) (“The courtyrteke
judicial notice of public records from other court proceedings.”).

On April 14, 1999a court in this Districapproved a consent decitbat settledh class
actionlawsuit brought by AfricarAmerican farmersilleging racial discriminatioby the USDA
in the application of its credit and benefits progra®eePigford v. Glickmar(Pigford I), 185
F.R.D. 82 (D.D.C. 1999pff'd, 206 F.3d 1212 (D.C. Cir. 2000T.he Pigford | consent decree
created adispute resolution mechanisitmat alloned class nembers to file administrative
claimsseekingcompensation for past discrimination by the USD@..at 95. Pigford | set a
time limit for farmers to file their claim&ut many farmers attempted to file after the deadline
had passedSee In re Blackarmers Discrinnation Litig., 856 F. Supp. 2d 1, 11 (D.D.C. 2011).

Congresprovided a remedy to farmers with tirharred claims through a provision of
the Food, Conservation, and Energy Act of 2008 (“2008 Farm Bli®e d. That provision

states: [a]ny Pigford claimant who has not previously obtained a determination on the aferi

® In citations, the Court will use the page numbers provided by Ms. Atchison for the ten-
page Complaint. When citing other materials attached to the Complaint, which are not
paginated, the Court will rely on the page number ofuhedocument, as filed on the Court’s
ECF system.



a Pigford claim may, in a civil action brought in the United States District Court f@istrct
of Columbia, obtain that determinationld. (quoting Pub. L. 110-234, § 14012(b), 122 Stat.
923, 1448 (2008)). Through at least twetitsee complaint§iled in this District roughly
40,000 individuals brought suit unddatprovision, and those cases became knowrigierd

Il actions. Seed. at 13. Recognizindhe case management challenges posed igfierd Il
casesthe court consolidated all twentlyree actions into one miscellaneous chseg Black
Farmers DiscriminatiorLitigation, No. 08mc-0511(PLF). Seed.

ThePigford Il partiesnegotiated gettlemen(the “Settlement Agreement”) thatas
ultimately approved by the court on October 27, 2011 followifgrness hearing and the
consideration of extensive written submissions by interested paBesil. at6-7.” The
Pigford Il Settlement Ageementreated a twarack system for resolving clairsunder Track
A, any potentiatash awardvaslimited to $50,000, but the claimdiaiced the relativelfow
burden of provindnerclaim by “substantial evidence,” while under Track B, a claimant could
receive a maximum of $250,000 in cash, shewas required to prove helaim bythe higher
standard of the preponderarafehe evidenceld. at22—-23.

Both Track A and Track B claims were evaluated by neutral third parties, thek“Ar
Neutral” or the “Track B Neutral,” and those determinations Wfaral and not subject to
appeal.”Id. at 23 The ourt explicitly considered a mechanism for appealing adverse decisions
and found that “[g]iven the costs and benefits of an appeal procefise decision . . not to
offer such a process under the settlement agreement does not make the agrabmpnb@ess

it established unfair or unreasonabléd’ at 36. The D.C. Circuit dismissed consolidated

" Ms. Atchison spoke at the September 1, 2011 Fairness He&éair. of Fairness
Hr'g, In Re Black=armers Discrimination LitigationNo. 08mc-0511(PLF) (D.D.C. Sept. 1,
2011) 94:15-99:19, ECF No. 224.



appeals challenging thewart's approvabf the settlementSeelLatham v. VilsackNos. 11-5326,
11-5334, 12-5019, 2012 WL 10236550, at *1 (D.C. Cir. July 25, 2q#E2)curam).
B. Ms. Atchison’s Allegations

From the outset, the Court notes thar@a secomplaint will be construed liberallyd is
held to “less stringent standards than formal pleadings drafted by law¥grskson v. Pardus
551 U.S. 89, 94 (2007per curam) (quotingEstelle v. Gamble429 U.S. 97, 106 (1976)).
Although the Complaint is occasionally difficult to follow, the denial of Ms. Atchisdnésk B
claim appears to form the root of her allegations.

Ms. Atchison allegethat she submitted a Track B claunderPigford 1l andthather
claimwas denied byhe Track B Neutral SeeCompl. at 3, 7-8, 2%ee also idat 35-36
(attaching “Track B’ Claim Determination Form®) A determination letter dated July 23, 2013
explainedthat she “failed to prove that [she] complained of discrimination to an offictake
United States government before July 1, 198¥,at 36, butMs. Atchison maintains thahe
had evidence to the contrarg, at 3-4. Ms. Atchisorstateghat her claim was supporteg
evidencancluding “letters from congressmen, senators and three Presud¢imésUnited States
Government,’as well acommunications “with othestate” and County Officials” andMs.
Atchison’s own testimony before Congress in 20@#.at3-4° Ms. Atchisomalleges that the

Track B Neutral committed “plain error” in denying her claild. at 3.

8 The Complaint refers to the Track B Neutral as the “neutraliSetge.g, Compl. at 3.

°® The Complaint includes numerous attachments related to this Sege.g, id. at 41
(letter from Senator Richard Shelby allegedly received in 1983), 45 (letteitiie White House
dated September 19, 2005), 63 (letter from Senator Richard Shelby dated May 1, 2006), 66
(letter from Congressman Steve Chabot dated November 23, 2004), 119 (reference to Ms.
Atchison’s statement before Congress on November 18, 2004).



The Complaint further alleges that one of the attorneys designatkegssoansel to
assist claimants in tHeigford Il claims process completed half of Ms. Atxim’s claim form
and then refused to complete the remainder of the fétdnat 5. Ms. Atchisorstateghat this
action was a “dereliction of the oath he took to serve” and prevented any other dttmmey
assisting her in her claimd. at 5-6. Ms. Atchison also makes general complaints agalass
counsel, alleging that they “denied the aid and assistance that had beengftoldisd 6.

Ms. Atchison alleges that Defendants’ actions violated her constitutiona, nigtluding
her right to due processd. at ~8. Further, Ms. Atchison states that the actions alleged in the
Compilairt constitute “FRAUD perpetrated upon the Court andPdaentiff.” Id. at 8 Ms.
Atchison seeks $331,050 in compensatory damages and $500,000 in pain and suffering damages.
Id. at 10.

C. Motions beforethe Court

Defendants Conlon, Frantz & Phelan L.L.P., James Scott Farrin, Henry Sanders,
Gregorio Francisand Honza Prchal (collectivelthe “Conlon Defendants”) move dismiss the
Complaint for insufficient service of process pursuant to Rule 12(b)(5) andltoeftn state a
claim pursuant to Rule 12(b)(6%eegenerallyConlon Mot. Dismiss, ECF No. @efendant
Andrew H Marks moveso dismiss th&€omplaintfor insufficient service of process pursuant to
Rule 12(b)(5) and for failerto state a claim pursuant talR 12(b)(6). See generallpef.

Andrew H. Marks’sMot. Dismiss(“Marks Mot. Dismis¥, ECF No. 9. Defendant Stephen
Carpentemovesto dismiss th€€omplaint arguing that he is entitled to absolute or qualified
immunity for actions taken as court-appointed Ombudsman, as well as for inati§eieice of
process pursuant to Rule 12(b)&d for failue to state a claim pursuant talR 12(b)(6). See

generallyMot. Def. Stephen Carpenter Dismiss Compl., ECF No. 17. Defendant Court moves to



dismiss the Complaint for lack of subject matter jurisdiction pursuant to Rule 12 fio)(
insufficient service of process pursuant to Rule 12(b)(5), and fordaiustate a claim pursuant
to Rule 12(b)(6).SeeDef. U.S. District Court'sMot. Dismiss ECF No. 2Q“Def. Court Mot.

Dismiss). Thesemotionsarenow fully briefed and ripe for decisiof.

lll. DISCUSSION
Defendants move to dismiss the Complaint in its entirety on a number of grounds,
arguing, amog other things, that: The Court lacks subject matter jurisdiction over claims
against Defendant Court, Plaintiff's service of process was untimely,dtieocof Plaintiff's
service of process was insufficient as to certain Defendantshar@bmplaintdilsto state a
claim upon which relie€anbe granted The Court first considers the question of subject matter
jurisdiction, and finds that has no jurisdiction to review the judicial acts of other district courts

and that sovereign immunibars clams against Defendant Court. Next, the Court finds that

0 The Court reminded Ms. Atchison of her obligation to respond to two of the motions to
dismiss. SeeOrder, ECF No. 8 (noting obligation to respond to Conlon Mot. Dismiss); Order,
ECF No. 11 (noting obligation to respond to Marks Mot. Dismiss). Ms. Atchison responded
with filings styled as motions to deny the motions to dismiss, which the Court,weoggtro se
filings liberally, will treat as oppositions to the motiorseePl.’s Mot. Deny Defs.” Mot.
Dismiss(“Pl.’s Aug. 26 Opp.”), ECF No. 12 (opposing Conlon Mot. Dismiss); Pl.’'s Mot. Deny
Def.’s Andrew H. Marks Mot. Dismiss, ECF No. 14 (opposing Marks Mot. Dismiss). Ms.
Atchison also filed two responses that appear to oppose all of the motions to disnriakygene
(ECF Nos. 18 & 22), three responses opposing Mr. Carpenter’s motion to dismiss, (E@B,Nos
26, & 27), and an opposition to Defendant Court’s motion to dismiss (ECF No. 28). Each
movant filed a reply in support of their motio8eeDefs.” ReplyPl.’s Mot. Deny Mot. Dismiss,

ECF No. 13 (filed by Conlon DefendantReply Mem. Supp. Def. Marks Mot. Dismj4sCF

No. 15; Def. U.S. District Court’s Reply Br. Further Supp. Mot. Dismiss, ECF Ndzedly

Mem. Supp. Mot. Def. Stephen Carpenter Dismiss Compl., ECF No. 25. Because of confusion
on the Court’'s ECF system as to which of the motions one of Ms. Atchison’s filings adijress
Mr. Carpenter filed a brief, initial reply out of “an abundance of calitifaeReply Mem.Supp.

Mot. Def. Stephen CarpentBismissCompl.at -2, ECF No. 21 Because Mr. Carpenter’s
second, full reply was timely filed in response to Ms. Atchison’s opposition to hisrmtite

Court will consider the more complete reply.



service was untimely, but that it would ordinarily grant an extension of time foAtdlsison to
perfect service. Here, however, an extension would be futile because the Couh&inds to
theremainingDefendantsthe Complaint fails to state a claim upon which relief can be granted.
Thus, the Court will grant the motions to dismiss and dismiss the ComgdintallDefendants
A. Subject Matter Jurisdiction

Pursuant to Federal Rule of Civil Procedure 12(b)(1), Defendant Court moves to dismiss
the Complaintbecause this @urt lackssubject matter jurisdictionSeeDef. Court Mot. Dismiss
at 1 Specifically, Defendant Couarguesthat Ms. Atchison does not hagenstitutional
standing, thia district courtloes not havéhe authorityto review the decisions of other district
courts, and that sovereign immunity bars Ms. Atchisol@sns. SeeMem. Supp. U.S. District
Court’s Mot. Dismiss at-® (“Def. Court Mem. Supp.”), ECF No. 20-1. This Court is not a
reviewing court, and it does not have subject matter jurisdiction to review thedaxfisther
district courts. Even ifeview were permittedhe Court finds that it does not have subject
jurisdiction over claims against Defendant Court bectuséJnited States has not waived
sovereign immunity in this contex@hus, the Court will dismiskls. Atchison’sComplaint as to
Defendant Court pursuant to Rule 12(b)1).

1. Applicable Legal Standard

As previously stated, jgro secomplaint is held to “less stringent standards than formal

pleadings drafted by lawyersErickson v. Parduss51 U.S. 89, 94 (2007) (per cunig(quoting

Estelle v. Gamble429 U.S. 97, 106 (1976)But evenpro selitigants “must comply with the

1 Because the Court finds thiihas no jurisdiction to review the judicial acts of a sister
court and that sovereign immunity bars Ms. Atchison’s claims against DefenolamttGere is
no need to address thther arguments related to subject matter jurisdiction.



Federal Rules of Civil Procedureltirogo v. Foxx990 F. Supp. 2d 5, 6 (D.D.C. 20X8iting
Jarrell v. Tisch 656 F. Supp. 237, 239 (D.D.C. 1987)).

FederaRule of Civil Procedure 12(b)(1) provides for the dismissal of an action for lack
of subject matter jurisdictionSeeFed. R. Civ. P. 12(b)(1)Federal courts are courts of limited
jurisdiction, and the law presumes that “a cause lies outside this limited jurisdidRasulv.
Bush 542 U.S. 466, 489 (2004) (quotiKgkkonen v. Guardian Life Ins. Co. of ALl U.S.
375, 377 (1994))see alsdsen. Motors Corp. v. ERAB63 F.3d 442, 448 (D.Cir. 2004) (“As a
court of limited jurisdiction, we begin, and end, with an examination of our jurisdictidniy).
the plaintiffs burden to establish that the court has subject matter jurisdidtigan v.

Defenders of Wildlife504 U.S. 555, 561 (1992). To determimeether jurisdiction exists, a
court may “consider the complaint supplemented by undisputed facts evidenced ittiearec
the complaint supplemented by undisputed facts plus the court’s resolution of disptstéd fac
Coal. for Underground Expansion v. Mine&83 F.3d 193, 198 (D.C. Cir. 2003

2. Analysis

Defendant Court argues that it “is axiomatic that a district court lacks subject matter
jurisdiction to review the decisions of other district court[s]” and this Court sg8seDef.

Court Mem. Supp. at 7The federal district courts “generally lackfppellate jurisdiction over
other judicial bodies, and cannot exercise appellate mandamus over othet ddnitesd States
v. Choj 818 F. Supp. 2d 79, 85 (D.D.C. 2011). This Court’s jurisdicia@rawn from the same
statutory sources as its sister countsthin this District and elsewhere&see28 U.S.C. 88 1331,
1332;see alsdrtiz v. Pratter No. 15€v-0481, 2015 WL 1546252, at *1 (D.D.C. Apr. 3, 2015)
(“The Eastern District of Pennsylvania and this Court have the same jurisdictierredmfy 28
U.S.C. 88 1331, 13329. Thereforethis Court has no subject matter jurisdiction to reconsider

the decisions of other federal district cour8eeFleming v. United State847 F. Supp. 170, 172



(D.D.C.1994) {irst citing D.C. Court of Appeals v. Feldma#60 U.S. 462, 482 (1983); and
then citingRooker v. Fidelity Trust Co263 U.S. 413, 415, 416 (1923)). Thus, to the extent Ms.
Atchison objects to any decision of the court inRigford Il litigation, her proper remedy was
an appeal of that decision. The Court finds that it hagibgect matter jurisdiction to hear
claims against Defendant Court that attack the judicial acts of a sister courtancape.

Even if this Court had jurisdiction to review the decisions of other district courts,
Defendant Court correctly argues that sovereign immunity bars Ms. Atchiglams. In her
Complaint, Ms. Atchison alleges constitutional violations and seeks money darsages.
Compl. at 8-9 (“Due process was broken and the [Constitutional] Right to be heard [was]
denied. . . 7). Defendant Court argu¢lat thefederal“‘government has not waived its
sovereign immunity for claims for money damages in this context.” Def. Coumt Beppat9.

Sovereign immunity shields the federal government and its agencies from s@it and i
“jurisdictional in nature.”Am Road & Transp. Builders Ass’n v. EP&65 F. Supp. 2d 72, 79
(D.D.C.2012) (quoting=DIC v. Meyer 510 U.S. 471, 475 (1994)) (othetations omitted).”If
sovereign immunity has not been waived, a claim is subject to dismissal unddr2ga)il) for
lack of subject matter jurisdiction.Clayton v. District of Columbig@31 F. Supp. 2d 192, 200
(D.D.C. 2013) (citingVieyer, 510 U.S. at 479)pther citations omitted) The government may
waive immunity, but such a waiver “must be unequivocally expressed in statutiprgre will
not be implied.” Lane v. Pena518 U.S. 187, 192 (1996) (citations omitted). To survive a
motion to dismis under Rule 12(b)(1), “[t]he plaintiff bears the burden of establishing both the
court’s statutory jurisdiction and the government’s waiver of its sovereign inyriuim Road
& Transp. Builders Ass’865 F. Supp. 2d at 8€rét citing Kokkonen vGuardian Life Ins. Cq.

511 U.S. 375, 377 (1994hen citingTri-State Hosp. Supply Corp. v. United Sta8kl F.3d

10



571, 575 (D.CCir. 2003); and then citindackson v. Bush148 F. Supp. 2d 198, 200 (D.D.C.
2006)).

Although Ms. Atchisorbears the burdeof establishinghte government’s waer of
sovereign immunityshe has failetb identify any such waiverThe Court agrees with
Defendant Court and finds that the government has not was/salvereign immunityn this
context The D.C. Circuit hasx@lained that “suits for damages against the United States
under . . . the Constitution are barred by sovereign immunBgrioit v. U.S. Dep’of Agric,

608 F.3d 17, 20 (D.C. Cir. 201®ee alscClark v. Library of Congress/50 F.2d 89, 102-04
(D.C.Cir. 1984). Ms. Atchison does not present any authority to the contrary.

A number of other courts have found that sovereign immunity bars ctaichsas these
against the U.S. District Couytand this Court agreeSsee, e.g, Norman v. U.SDistrict Court,
No. 97-16918, 1998 WL 405860, at *1 (9th Cir. July 8, 1998y curam) (suit against the
“United States District Court” was “properly dismissed on the basis of sovereign immunity”);
Gregory v. United State942 F.2d 1498, 1499-1500 (10th Cir. 1991) (affirming dismissal of
claims against federal district and bankruptcy courts based on sovereign impitoiiipd v.
Montgomery 355 F. Supp. 2d 987, 991 (D. Minn. 2005) (dismis8iivgnsclaim againstistrict
court based on sovéga immunity); Raskiewicz v. Mental Health Servs. of MpNb. CV-09-

16-BU-RFC, 2010 WL 288795, at *2 (D. Mont. Jan. 22, 201[A](ll claims against the United

12 Although Ms. Atchison does nodfer to the Administrative ProceduretAtAPA”) ,
Defendant Court correctly argues thia APA does not waive thederal government’s
immunity from suit for claims seeking monetary damagdse APAprovides dimited waiver
of sovereign immunity in certain contexts, but stegute explicity exempts'the courts of the
United Statesfrom its definition of the term “agency,” 5 U.S.C. § 701(b)(1)(B), #malstatute
only allowsfor “relief other than money damages,” 5 U.S.C. § 7®@also Emory v. United
Air Lines, Inc, 720 F.3d 915, 921 (D.C. Cir. 2013) (stating that APA does not waive sovereign
immunity for an action seeking damages against the United States).

11



States District Court should be dismissed with prejudice as the United States Wwas/ad ts
sovereign immunity for this actior).”

For these reasonthe Court concludes that Ms. Atchison has failed to meet her burden of
establishingubject matter jurisdiction ahe federal government’s waiver of sovereign
immunity. Accordingly, the Court W dismiss Ms. Atchison’sComplaintagainst Defendant
Court pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure.

B. Service of Process

Pursuant to Federal Rule of Civil Procedure 12(b)(5), all Defendants move to disniss t
Complaint becausef deficiencies in Ms. Atchison’s service of process. Deé&ndants argue
that Ms. Atchison’s attempts to serve process were untimely, and some fugthetteat her
method of service was insufficient. The Court finds that Ms. Atchison’s sevaseinimely,
but, in light of herpro sestatusthe Court would ordinarily grant an extension of time to allow
Ms. Atchison to attempt to perfect service. Here, however, the Court finds thaeasi@x
would be futile, because the Complaint fails to statkaian as to the remaining Defendants and
will be dismissed on the merits.

1. Applicable Legal Standard

“Service of process, under longstanding tradition in our system of justice, is fumtdame
to any procedural imposition on a named defendaxuiphy Bros., Inc. v. Michetti Pipe
Stringing, Inc, 526 U.S. 344, 350 (1999)Before a federal court may exercise personal
jurisdiction over a defendant, the procedural requirement of service of summons must be
satisfied.” Omni Capital Int’l, Ltd. v. Rudolf Wolff & Cp484 U.S. 97, 104 (1987). When the
propriety of service is challenged, “[b]y the plain text of Rule 4, the plaintiftheburden to

‘demonstrate that the procedure employed to deliver the papers satisfezpitrement of the

12



relevant portions of Rule 4."Mann v. Castiel681 F.3d 368, 372 (D.Cir. 2012) (citation
omitted).

Parties proceedingro se“are allowed more latitude than litigants represented by counsel
to correct defects in service of process and pleadingsdre v. Agency for IntDev, 994 F.2d
874, 876 (D.C. Cir. 1993itations omitted).This latitude, however, “does nainstitute a
license for a plaintiff filingoro seto ignore the Federal Rules of Civil Procedurkl’ (quoting
Jarrell v. Tisch 656 F.Supp. 237, 239 (D.D.C. 1987)).

2. Analysis

Each of the remaining Defendants argues that Ms. Atchison’s Complaint must be
dismissed pursuant to Rule 12(b)(5) because her attempted service took plabe a26day
clock required by Federal Rule of Civil Procedure 4(®¢eDefs.” Statement P. & A. Supp.

Mot. Dismiss(“Conlon Statement™at 4, ECF No. 61 (227 days or later); Mem. P. & A. Supp.
Mot. Def. Marks Dismiss (Ylarks Mem”) at 5, ECF No. 9-1 (231 days); Mem. L. Supp. Mot.
Def. Stephen Carpger Dismiss Compl. Carpenter Meni) at 9 n.6, ECF No. 1% In

response, Ms. Atchison seeks to explain her delay, but does not contest the timing of her
attempted serviceSeePl.’s Mot. Deny Defs.” Mot. Dismiss (“Pl.’s Aug. 26 Opp.”) at 9-10,

ECF No. 12; Pl.’s Resp. Defs. Mem. Opp. Mot. Dismiss (“Pl.’s Oct. 1 Opp.”) at 1, ECF No. 22.
Threeof the remaining DefendartsConlon, Frantz & Phelan, L.L.P.; Mr. Carpenter; and Mr.
Marks—alsoargue that the method used to effect service, even if it hadibesy, was

insufficient under Rule 4(e)SeeConlonStatemenat 4-6; Marks Mem. at 613; Carpenter

Mem. at ~11. Four of the remaining Defendantsh Farrin, Mr. Sanders, Mr. Francis, and

13The Court notes that Defendant Court also contends that Ms. Atchison’s attempt to
effect serviceon it wasuntimely. SeeDef. Court Mem. Supp. at 10.

13



Mr. Prchal—concede that Ms. Atchison’s method of service wamigrd under the state law
where service took place, but maintain that the Complaint should be dismissed becasise of M
Atchison’s delay.SeeConlonStatemenat 5 m.3-5 (conceding that “Atchison’s service via
certified mail seems to have comported withé service laws of Alabama, Florida, and North
Carolina).

Becausall of the remainingefendants argue that Ms. Atchisoatteempted service,
whether substantively sufficient or not, occurred outside theda@indow, the Court will first
turn to hequestion otimeliness. Federal Rule of Civil Procedure 4(c) provides that “[t]he
plaintiff is responsible for having the summons and complaint served within thellbbrvedaby
Rule 4(m).” Fed.R. Civ. P. 4(c). At the time the Complaint was fileduRe 4(m) providedhat
“[i]f a defendant is not served within 120 days after the complaint is filed, the court—amnmot
or on its own after notice to the plaintiffrrust dismiss the action without prejudice against that
defendant or order that service bada within a specified time* Fed.R. Civ. P. 4(m).“But if
the plaintiff shows good cause for the failure, the court must extend the tinegvicedor an
appropriate period.’ld.

Here, there is no doubt that Ms. Atchison attempted to sastieDefendant outside of
the 120-day window. Ms. Atchison filed her Complaint on December 1, 2014, but no
summonsswereissued until July 8, 20155eeECF Docket Entry dated July 8, 20Eg&e also
ECF Docket Entry dated Ded, 2014 (stating that no summessvereissued) At that time,

219 days had already passed since Ms. Atchison filed her Complaint. Ms. Atchison’s own

Affidavit of Service states that the various Defendants were served belulger, 2016 and

4 The current version of Rule 4(m) took effect on December 1, 2015 and requires the
plaintiff to serve the summons within 90 days, instead of 120, but the difference is irmmater
here.

14



July 23, 2016.SeeAffidavit of Service,ECF No. 5. Ms. Atchison explains that she did not
“deliberately or otherwise violate the 120 day timefranfel’s Aug. 26 Opp. at 9. She
contends that she requested the summonses in December 2014 when she filed the Complaint, and
made repeated efforts contact the Clerk of the Courid. Ms. Atchison explains that after
filing the Complaint she learned that the case was assigned to Judge Bo&seBigs Oct. 1
Opp. at 1. She called the Clerk of the Court in March 2015, requested that the sagb@mons
issued, and “was told they were waiting on an order from Judge Friedhaanvis. Atchison
again called the Clerk of the Court in May 2015 and then the suneswage issued on July 8,
2015. Id. A letter from Ms. Atchison to the Court appears to confirm that she called thedtle
the Court on May 11, 20155eel etter, ECF No. 3. Ms. Atchison states that she “followed the
instructions as sent from the court; step by step, the best | couldmattivice or adequate
professional legal help.” Pl.’s Oct. 1 Opp. at 1.

Still, Ms. Atchison does not disputkat her attempt® serve the Defendantisok place
long after the 120-day clock had expired. Thus, the Court finds that Ms. Atchiehtd serve
Defendants within the 120-day period following the filing of her Complaint. This firdibeg
not, however, require thdismissal ofMs. Atchison’s Complaint> Although “[d]istrict courts
do not need to provide detailed guidancerm selitigants,” they should at leagtve those
parties ‘minimal notice of the consequences of not complying with procedural rilsoie,

994 F.2d at 876. This principtdoes not constitute a license for a plaintiff filipgo seto

ignore the Federal Rules of Civil Procedure,” but it does “recognize the impodapooviding

15 Because the Court would grant an extension pursu&mbsoe and its progeny if the
extension would not be futile, the Court need not consider whether Ms. Atchison has shown
“good cause for the failure.Fed.R. Civ. P. 4(m);see alsdMann 681 F.3d at 374—-7@inding
that a district court cagrant an extension of time in the absence of good cause, but leaving open
the question of what standard should guide the application of that discretion).
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pro selitigants with the necessary knowledge to participate effectively in the triadgsbdd.
(citations omittedl

Pursuant taMoore, courts in thiDistrict have not applied Rule 4(m) rigidlywhere
courts have not first informeaaro seplaintiffs of the consequences of failing to effect proper
service and where defendants are in no material way prejualycadninor defect in the manner
in which service of process was attemptedifidsey v. United State448 F. Supp. 2d 37, 47 n.6
(D.D.C. 2006) (citations omitted). A long line of cases show that courts routirefigemotice
to pro seplaintiffs beforedismissing their complaint for service deficienci&eee.q,

Magowan v. LoweryNo. 15¢v-917, 2016 WL 778351, at *16 (D.D.C. Feb. 29, 20Ngbaya
v. Dudeck38 F. Supp. 3d 86, 96-97 (D.D.C. 20IMpore v. Bush601 F. Supp. 2d 6, 9 n.1
(D.D.C. 2009) Dominguez vDistrict of Columbia 536 F. Supp. 2d 18, 23 (D.D.C. 2008)uz-
Packer v. Dstrict of Columbia 539 F. Supp. 2d 181, 186—89 (D.D.C. 20Q#)dsey F. Supp.
2d at47.

Becauséhe Court did not previously warn Ms. Atchison of the consequences of failing
to perfect service of proces®d because it is clear that all the Defendants appearing received
actual notice, the Couwtill not dismiss PlaintiffsComplaint for thisservicedefect. Insteadthe
Court would typically gant abrief extensiorof timeto bring the contested but untimelitempts
to sene process within the Rule 4(m) window andatiow Ms. Atchison to attempt to perfect
service of process. Here, however, such an extension would be futile, because thed3ourt f
that the Complaint fails to state a claim as to the remaining Defendadee Magowa2016

WL 778351, at *1{dismissing claims for failure to state a claim after denying dismissal of

16 Because the Court determines that granting an extension of the Rule 4(m) @lddk w
be futile, the Court need not address the sufficientlgeotontested attempts to serve Mr.
CarpenterMr. Marks, and Conlon, Frantz & Phelan, L.L.P.
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rectifiable procedural defectdpominguez536 F. Supp. 2dt 22(* If dismissing the claim
without prejudice due to insufficient service would lead toréfiing of a meritless claim . . .
our Circuit has held that it is proper to consider other means of dismissing thg (catseg
Simpkins v. Dist. of Columbia Goyv108 F.3d 366, 369—70 (D.Cir. 1997)). This approach is
in harmony with the D.C. Circuit’s admonition that “strong policies favor th@ugen of
genuine disputes on their meritsSee Jackson v. Beed@86 F.2d 831, 832 (D.Cir. 1980).
C. Failure to State a Claim

Pursuant to Federal Rule of Civil Procedure 12(b}{® remainindefendang move to
dismiss the Complaint because it fails to state a clainm wgoch relief can be granted. Even
taking as true all facts alleged in the Complaint, its attachments, and the opposibbg Ms.
Atchison, the Court finds th&tlaintiff has failed to state a claim upon which relief can be
granted Thus, the Cotwill dismiss Ms. Atchison’s Complaint as to the remairidefendang
pursuant to Rule 12(b)8’

1. Applicable Legal Standard

The Federal Rules of Civil Procedure require that a complaint contain “a sdgtan
statement of the claim” to give the defantifair notice of the claim and the grounds upon which
it rests. Fed. R. Civ. P. 8(a)(2#ccordErickson v. Pardus51 U.S. 89, 93 (2007) (per curiam).
A motion to dismiss under Rule 12(b)(6) does not test a plamtiffimate likelihood of success
on the merits; rather, it tests whether a plaintiff has properly stated a Skee®cheuer v.
Rhodes416 U.S. 232, 236 (1974brogated on other grounds blarlow v. Fitzgerald457

U.S. 800 (1982). A court considering such a motion presumes that the coraéntal

17 Because the Court finds that the Complaint fails to state a claim against Mr.t€grpen
there is no need to address his arguments related to absolute or qualified imBunibe
Court notes that an immunity defense may also be meritorious.
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allegations are true and construes them liberally in the plag##¥or.See e.g.,United States v.
Philip Morris, Inc.,116 F. Supp. 2d 131, 135 (D.D.C. 2000).

Nevertheless, “[t]o survive a motion to dismiss, a complaint musaicosufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausitddame.” Ashcroft
v. Igbal,556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombl\§50 U.S. 544, 570
(2007)). This means that a plaintiff factwal allegations “must be enough to raise a right to relief
above the speculative level, on the assumption that all the allegations in the complaud a
(even if doubtful in fact).”Twombly,550 U.S. at 5536 (citations omitted):Threadbare
recitalsof the elements of a cause of action, supported by mere conclusory stateanents
therefore insufficient to withstand a motion to dismikgoal, 556 U.S. at 678. A court need not
accept a plaintifs legal conclusions as trusgeid., nor must a court presume the veracity of the
legal conclusions that are couched as factual allegase@$ywombly 550 U.S. at 555.

A court cannot consider matters outside the pleadings in deciding a Rule 12(@tj(8), m
but it may consider “documenattached as exhibits or incorporated by reference in the
complaint.” Ward v. D.C. Dep’t of Youth Rehab. Servé8 F. Supp. 2d 117, 119 (D.D.C. 2011)
(quotingGustave-Schmidt v. Cha®26 F. Supp. 2d 191, 196 (D.D.C. 200Zurther, gro se
plaintiff s pleadingsnust be “considereit toto’ to determine whether they “set out allegations
sufficient to survive dismissal.Brown v. Whole Foods Mkt. Grp., In@89 F.3d 146, 151 (D.C.
Cir. 2015)(reversing the district coubecause itailed to consider allegations found i@ se
plaintiff's opposition to a motion to dismiss). In deciding a motion to dismiss under Rule
12(b)(6), the Court maglsotake judicial notice of facts litigated in a prior related c&See

Oveissi v. Islame Republic of Iran879 F. Supp. 2d 44, 49-50 (D.D.C. 2012).
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When a plaintiff alleges fraud, the complaint must “state with particularity the
circumstances constituting fraud or mistdkEed. R. Civ. Pro. 9(b). This heightened pleading
standard reques a complaint tostate the time, place and content of the false
misrepresentations, the fact misrepresented and what was retained or gages egmsequence
of the fraud” United Stategx rel. Williams v. MartirBaker Aircraft Co. 389 F.3d 1251, 1256
(D.C. Cir. 2004)citations omitted).

2. Analysis

The Complaint does ndist specificcounts or claims. The Court, howeveegks to draw
out Ms. Atchison’s claims and construe per seComplaintliberally. Because of Ms.
Atchison’spro sestatus, the Court also considers claims found in her oppositions to the motions
to dismiss.

a. Review of Track B Determination

Ms. Atchison seeks review of her Track B determination, which forms the prbaary
for her Complaint.The first sentence of Ms. Atchison’s Complaint refers to “manifested<rror
in the determination of her Track B claim. Compl. at 2. The Complaint goeslesdnbe the
Pigford Il claims process and, referring to documents filed in prior litigation, arguesighat
Atchison’s claim was wrongly denied and that the Track B Neutral’s decisiornpleas érror.”

Id. at 2-4. Ms. Atchison repeatedly refers to this Courm$appeals court,” anitlis clear that

the appellate remedy she seeks is the reversal of the Bidekitral’'s determinationSee, &.,

Pl.’s Mot. Deny Defs. Andrew H. Marks. Mot. Dismiss at 1, ECF No. 14; Pl.’s Reply Diefs

Deny Dismissal (“Pl.’s Sept. 17 Opp.”) at 1, ECF No. 18; Pl.’s Resp. Defs. Mohif3ist 2,

ECF No. 23. Even Ms. Atchison’s damages calculation appears to be linked, in some &y, to t

totalamount of money available to Track B claimari@eCompl. at 9.
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Ms. Atchison has previously attacked the denial of her Track B determination inoa mot
filed in theln re Black Farmers Discrimination Litigation. Skwt. Correct Unjust Rulingdn
re Black Farmers Discrimination LitigatigiNo. 08mc-0511 (PLF) D.D.C.Dec. 27, 2013)
(“Mot. Correct Unjust Rulings”), ECF No. 39attached to Compl. at 31). That motion asked
the court to “correct the error in the decision” of the Track B Neuldalat 1. The court denied
Ms. Atchison’s motions, as well as a number of sinplar sefilings. Seeln re Black Farmers
Discrimination Litigation 29 F. Supp. 3d ID(D.C.2014), ECF No. 4032 The court cited
Section V.A.8 of the Settlement Agreement, which states that determinationargucsthe
claims process “are final and are not reviewable by . . . the Court, or anpotheijudicial or
otherwise.” Id. at 21° The court noted that finality was an important factor considered by the
partiesduring the settlememtegotiation process, atidatabsent the Settlement Agreement, “the
amount of relief attainable by members of the plaintiff class would base less than ten
percent of what has actually been made availabte.at 4 The court concluded “that it [had]
no authority to require reconsideration of the denied clairts.at 5

This Court must reach the same conclusibhe Settlement Agrement is clearTrack B
determinations are not subject to revied. at 2. Furthermore, this Court’s review of the Track
B determination would be particularly inappropriate. Plaintiff's objectiong wesviously

heard and denied by the courtiimre Black Farmers Discrimination Litigatigrand this Court

18 Ms. Atchison’s motion did not specify that her claim was a Track B claim (althoug
the attachment to her motion didjd the court treated it as a Track A claim. The court stated,
however, that its reasoning was “equally true of the claim determinatioesliby the Track B
Neutral.” Id. at 4. Ms. Atchison’s Complaint refers to this Memorandum Opinion and Order.
Compl.at 3.

19 The full Settlement Agreement is available online at
https://www.blackfarmercase.com/Documents/SettlementAgreemenSpédfals&Gettlement
Agreement)n Re Black-armers Discriminatioriitigation, No. 08mc-0511, ECF No. 170-2.
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has no authority to upset that ruling. First, this Court “is not a reviewing anadthas no
authority “to review the decisions of another district couRgbinson v. KingNo. 14€v-0901,
2014 WL 2696735, at *1 (D.D.C. May 28, 2014). Secahd, principle of res judicata requires
that “the parties to a suit . . . are bound by a final judgment and may not relitigapoand for
relief which they have already had an opportunity to litigagailey v. DiMariq 925 F. Supp.
801, 810 (D.D.C. 1995itations omitted). The final approval of the Settlement Agreement at
issue is a final judgment for res judicata purposestl@a€ourt will not interfere with that
judgment. Id. (citing United States v. Southern Ute Indiad82 U.S. 159, 174 (1971)Even
accepting all facts in the Complaint as trile, Court finds that Ms. Atchison’s request for
review of her Track B claim determination does not state a claim upon whickcesliee
granted.
b. Alleged Constitutional Violations

Ms. Atchison refers to a number of constitutional rights in her Complaint and in her
various oppositions to the motions to dissni¥he Complainalleges that Defendants’ actions
violated her constitutional rights, incling her right to due process. Congil.7~8; see also id.
at 8-9 (“Due process was broken and the [Constitutional] Right to be heard [was] dedied. . .
One of the attachments to Ms. Atchison’s Complaint, an undated letter to the Court, pfuwvides t
clearest statement of her constitutional claitas.at 18-19. Ms. Atchison alleges that the Court
refused “to give redress when there is ample evidence to prove Consdituights violations.”
Id. at 18. Ms. Atchison also alleges that the Court “deprived me of a good life, libdrty a
prosperity without giving Due Process of the law. . . . [T]here is no just compensatibis for
Claimant[f] or the crimes USDA admitted committing against miel” Ms. Atchison also

objected to the “compulsory process” of the prior proceeding, where she “had no legal
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representation . . . breaking [her] constitutional rigid.”at 19. Finally, Ms. Atchison alleges
that an unnamed law firm failed to preserve her right to trial under the Seventideret and
that the equal protection guarantees of the Fourteenth Amendment were vilnlated.

Other constitutional claims are found in Ms. Atcim'sooppositions, which the Court
must also consider in this conteX@eeBrown, 789 F.3cat 151. Ms. Atchisorconterts that she
hada “constitutional right to legal aid and assistance on the Merits of this casebwheras
wrongly denied in 7g of thelaim.” PI's. Reply Rem. Opp. Stephen Carpenter’s Mot. Dismiss at
1, ECF No. 27. Ms. Atchisaalso states that Defendant Court “was well aware of the errors
made in this case the judge modified the law for [counbelishs the fiduciary and the
gatekeepr of the constitution of this case he FAILED and so did the Defendants. The
constitution gives Atchison a right to be heard under due process.” Pl.’s Aug. 26 Opp. at 11.

Again, Ms. Atchison’s Complaint does not state a claim upon which relief can be
granted. At this stagéhe Court must accept all walleaded facts as true, but it is not required
to accept a plaintifé legal conclusionsSee Igbgl556 U.S. at 678. Thus, the Court finds that
the Complaint’s purely conclusory statements about due process and other coredtitights
are not sufficient to support a claim for reliee FarmeCeley v. Appeals Court of D.C.
JudgesNo. 09cv-0429, 2009 WL 581476, at *1 (D.D.C. Mar. 5, 2009).

Other claims couch Ms. Atchison’s request for review of her Track B claim
determination irconstitutional terms. For the reasons previously stated, this Court has no
authority to overturn the Track B determination or the Settlement Agreementehtedhe
claims processFor example, Ms. Atchison appears to argue that the claim structure created by
the Settlement Agreement was an improper “compulsory process” that viakateonistitutional

right to due process, and presumably, her Seventh Amendigigntora jury trial. SeeCompl.
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at 47. In the exhaustive opinion approving the Settlement Agreement, the court notethéhat s
class members argued thdtétclass is too broad because it does not permit any individual
falling within its definition to @t out of the class and, by extension, out of the settlement
agreement.”In re Black Farmers Discrimination Litig856 F. Supp. 2d 1, 32 (D.D.C. 2011).
The court noted thaestricting optouts was constitutional and found that permitting opt-outs
would be “contrary tothe interests of the plaintiffglass as a whole and cannot be permitted.”
Id. This issue, and other objections to the structure and procedures of the claims peateds cr
by the Settlement Agreement, should have been raised in the prior litigation amedpoms
direct appeal. In facMs. Atchison did object to those procedures in a filing that the court
construed as a motion for reconsideration of its order approving the SettlememhAgieeee
Mot. Correct Unjust Rulings. That motion was dengegIn re Black Farmers Discrimination
Litigation, 29 F. Supp. 3dt 5 and the D.C. Circuit dismissed consolidated appeals of the district
court’s approval of the Settlement AgreemeBeelatham v. VilsackNos. 11-5326, 11-5334,
12-5019, 2012 WL 10236550, at *1 (D.C. Cir. July 25, 2qp2)y curam). This Court has no
authority to amend those rulings by requiring additional procedural protections, atetidog
the Settlement Agreement

Additionally, many of Ms. Atchison’s constitutional claims appear to be addrésse
Defendant CourtEven if any of the constitutional allegations stated a claim against Defendant
Court, those claims would be barred by sovereign immunity. Finally, Ms. Atchisoardppe
suggest that she had a constitutional right to counsel during the Track B deiermpnatess or
in the prior litigation in this District. In fact, the Supreme Court has not rexedai general
right to counsel in civil casesSeel assiter v. Dep’t of Soc. Seryd52 U.S. 18, 26-27 (1981)

(“[W] e thus daw from[Supreme Court precedertkle presumption that an indigent litigant has a
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right to appointed counsel only when, if he loses, he may be deprived of his physicallibert
Nor does the Settlement Agreement creatight of counsel for claimants proceeding under
Track B for the reasons explained below. For the foregoing reasons, the Coufhdirttie t
Complaint fails to state a constitutional claim upon which relief can be granted.

c. Class Counsel’s Failure to Represent Ms. Atchison in Her Track B Claim

Ms. Atchison alleges that class counsel involvebhire Black Farmers Discrimination
Litigation are liable because they refused to represent her during the Track B claim prdcess an
thus failedto provide “the aid and assistance that had been promised.” Complna Gtter
attached to her Complaint, Ms. Atchison describes her efforts to acquire counpetsemeher
in her Track B claim.ld. at 37. Ms. Atchison met and spoke with numerous attorneys, some of
whom are named as Defendants herethmy all stated thaheywere “not qualified’to work
on Track B claimsnd sought to direct Ms. Atchison to another attorney or fldnat 3738
see alsd’l.’s Aug. 26 Opp. at 10 (“Atchison then contakcsex of the law firms that claims gave
her asking for relief and was told by each firm that they were noettamprocess B claims.”)
The Complaint includea letter thaappears to confirm her meeting with Mr. Prchal emdhow
that David J. Frantz, an attorney at Defendant Conlon, Frantz & Phelan L.L.P., ishfigisne
Atchison that he was “not representing claimants in Track B clai@erhpl.at 44.

Ms. Atchison points to various letters and statements to establish the professional
responsibilities of class counsel. Fildls. Atchison attaches letters from various law firms that
either make an offer of representation or state that the firms are alreasiergprg her in the
Pigford proceedings.Pl.’s Aug. 26 Oppat17-18. Referring to one of those letters, Ms.
Atchison argues that the named firms “had a professional duty to the plaintiéfi wigy failed

to uphold when they refused to represent her in her Track B claim. Pl.’s Rep. Mem. Opp. De
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Courts’ Mot. Dismiss, a2, ECF No. 28. Second, Ms. Atchispaints to statements made at the
fairness hearing and in the claim package the Claims Administrator sent td$iehtchison
cites thetranscriptof the fairness hearing and states that “defendants agreed to pegate |
assistance to all claimantvho requested their help and by doing so, they had a legal obligation
to ... represent all claimants . . . whether they had an A or B claim.” Pl.’s Sept. 17 Opp. at 3.
During the fairness hearinjlr. Sanderstated, “ve expect . . . [every claimant] would have the
opportunity to have a fade-face meeting with class counsel,” avid Marksstated, “[a]ny
class member can meet with a lawyer, have the advice of a lawyer, and will hayentapag
if they use class camsel.” Pl.’s Oct. 1 Oppat 5-6.2° Ms. Atchisonalsorefers tothe November
14, 2011 claim packagseePl.’s Aug. 26 Opp. at,Avhich states that class counsel “are
available to assist you in preparing your Claim Form at no charge to icat 16.

Even taking all of these facts as true, the Complaint fails to state a claim onuéis iss
First, Ms. Atchison does not show how class counsel’s representation of Ms. Atchisen in t
Pigford proceedings could create an obligation to represent her ifr&ek B claim. Class
counsel’s obligations during the claim determination process are determined leytid@é&nt
Agreement.SeeSettlement Agreementy Re Blackarmers DiscriminatiorLitigation, No. 08-
mc-0511(PLF) (D.D.C. May 13, 2011{*Settlement Agreementat33-36, ECF No. 170-2.
The Settlement Agreement makes clear that class counsel must “[p]rovielergption without
additional charge to Claimants who elect to submit claims under TracldAat 33 The
Settlement Agreement contains no similar requirement for Track B cl&@sesalsdn re Black

Farmers Discrimination Litig.856 F. Supp. 2d at 4Class counsel “will offer legal

20 Thefull transcriptof the fairness hearing transcript can be found at Transcript of
Proceedings before Judge Paul L. FriednhaiRe Black-armers DiscriminatiorLitigation, No.
08-mc-0511 (PLF), at 15, 33, ECF No. 224.
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representation during the claim determination prodes$,o additional fegto any Track A
clamant who requests i}.” At most,class counsel were required to “[aJnswer Class Member
guestions.” Settlement Agreemeiat 34. Ms. Atchison does not appear to allege that
Defendants failed to answer her questi®ngn fact, she provided documentatiohher
communications with a number of class coun§deCompl. at 37-38, 44; Pl.’s Aug. 26 Opp. at
10.

The obligations created by the Settlement Agreement are clear, desgitappear to be
overbroad statements made at the fairness hearing and in the claims padiegarpose of the
fairness hearing was to consider the Settlement Agreement, which was ecanpletvailable
for review. Statements made during that proceeding cannot nibdifyritten document itself.
To the extent Ms. Atchison objects to the terms of that agreement, this Court has noyaothori
modify them, for the reasons previously stated. Thus, the Court finds that Ms. Atchison’s
allegation that class counsel failed to represent her in her Track B clano fstihte a claim
upon which relief can be granted.

d. AllegationRelatedto Mr. Prchal

The Complaint and Ms. Atchison’s various oppositions also allege specific misconduct
by a single attorney, Mr. Prchal. The Complaint asks how Ms. Atchison could haveatetic
that an attorney, who remains unnamed in the Complaint itself, “would do half of youy claim
give it back to you in front of two witnesses, and tell you he is not qualified to do ydant?t

Compl. at 5.An attachment to Ms. Atchison’s Complaint provides additional information about

21 Even assuming thatatements at thfiairness hearing could create an obligation for
class counsel to providefaceto-face meetingvith Pigford Il claimants, the Court notes that
Ms. Atchison was able to meet with Mr. Prchal and others on March 6, Zifipl. at 37.
Although Mr. Prchal did not agree to represent Ms. Atchison, he did meet with her aaddforw
her files to another law firmld.
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this allegation.Id. at 37. According to Ms. Atchison, she met with Mr. Prchal on March 6,
2012, and he began to fill out lwentactinformation on Ms. Atchison’s claim formd. At
some point during the meeting, Mr. Prchal stated that he was not qualified to work on B Track
claim, discussed the matter with another attorney, and convinced Ms. Atchison thialloov
forward Ms. Athison’s materials to David J. Frantz, an attorney at Conlon, Frantz & Phelan
L.L.P. Id. Ms. Atchison attached a copy of her claim form, which includes Mr. Prataitsct
information and his bar number, which has been crossedaut 100.

Ms. Atchison alleges that, by placing his bar number on her claim form, Mr. Prchal
“den[ied] Atchison access to any other lawyerBl’s Aug. 26 Opp. at 7. Ms. Atchisstates
that no other attorney would take her case, because “[n]Jo one wanted to &coegtipence; he
had not adequately processed the claifd.” In an attachment to her Complaint, Ms. Atchison
explains that, after Mr. Prchal put his contact information and bar number on théazlaint
became impossible for her to “receive helpriranothemattorney because of the liability, under
SupremeCourt Rule 100-us-195.” Compl. at 27. Niational Savings Bank v. Wangrinted at
100 U.S. 195, the Supreme Court held that a client could bring a negligence claim against his
attorney, but the attorney had no duty to wbants. Seel00 U.S. 195, 199-200 (1879). The
case shows that a client can bring suit against a negligent attorney, but it dagggest that an
initial attorney’s negligence prevents a subsequent attorney from talenthecase.

In fact, Ms. Atchison pleads no facts supporting this theory. After Mr. Prchal

forwarded Ms. Atchison’s materials to Conlon, Frantz & Phelan, L.L.P., David Frgpitaresd
that he would not take her case, not because of Mr. Prchal’s actions, but because he was “not
representing Track B claims in this cas€bdmpl.at 44. Similarly, taking Ms. Atchison’s

allegations as true, none of the other law firms she contacted raised contiems. Wirchal's
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actions. Instead, they stated theyeveot taking any Track B claims, because they were “not
qualified,”id. at 3739, or “were not trained to process B claims,” Pl.’s Aug. 26 Opp. at 10.
Thus, even accepting the truth of Ms. Atchison’s allegations, Mr. Prchalsadtid not prevent
Ms. Atchison from acquiring another attorney to represent her in her TrackiB dlherefore
the Court finds that Ms. Atchison’s allegation against Rfchalfails to state a claim upon
which relief can be granted

e. Allegations of Fraud

The Complaint also appears to allege that some of #ie Defendants nyshave
defrauded Ms. Atchison. Specifically, the Complaint appears to ask whether thleofibar
Track B claim “[w]as . . . a preconceived idea to Defraud?” Compkat Fhe Complaint also
contends that the allegations set forth “appear to be FRAUD perpetrated upauthand the
Plaintiff.” Id. at 8. Federal Rule of Civil Procedure 9¢bg¢ates a heightened pleading standard
for allegations of fraud and requires a complaint to “state pdtticularity the circumstances
constituting fraud or mistake Fed. R. Civ. Pro. 9(b)Specifically, the Plaintiff must allegete
time, place and content of the false misrepresentations, the fact misrepresentbdtands
retained or given up as a consequence of the fraud,” as well as the individualsdnvolve
United Stateex rel. Williams 389 F.3d at 125@itations omitted) Ms. Atchison’s omplaint
fails to meet this heightened standard.

As noted by multiple Defendants, the text of Ms. Atchison’s Complaint does not
specifically refer to some of the DefendanBeeMarksMem. at 3; Carpentdvlem.at & Even
considering albf the information found in the Complaint, t@@mplaint’s attachments, Ms.
Atchison’s various oppositions, and the attachments to those oppositions, Ms. Atchison’s

allegations accepted as trueannot be construed to support a clainfrafd. Ms. Atchison does
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not state with any specificity who precisely was involirethe alleged fraud, when the fraud
occurred, or what fact was misrepresent®deUnited Stateex rel. Williams389 F.3d at 1256—
57. Furthermore,lenebulous, off-hand references to fraud do not specifywadsoset to
benefit from the alleged schemkel. The Complaint’'s vague, unsupportederences to fraud
fail to give the Defendants sufficient information to answer the Complainat 1257. For
these reasons, the Court finds that any allegation of ttaes not meet the heightened pleading
standard of Rule 9(b) aridilsto state a claim upon which relief can be granted.

After considering all of Ms. Atchison’s claims, construed liberally in lgftherpro se
status, the Court finddat the Complaint fails to state a claim upon which relief can be granted.

Therefore, the Court will dismiss the Complaint aalt@f the remaining Defendants.

22 Although the Claim Facilitatdnasnot appeared before this Court or movedismiss
Ms. Atchison’s Complaint, the Counitll dismiss all claims against gua sponte The Court
does not need to wait for a formal motion under Rule 12(b)(6), and may instead dismiss a
Complaint on its own initiativaf the plaintiff “cannot possibly win relief."See Best v. Kell\39
F.3d 328, 331 (D.CCir. 1994) (quotindaker v. Director, US. Parole Comin, 916 F.2d 725,
726 (D.C.Cir. 1990) (percuriam)), see als®B Charles A. Wright & Arthur R. Milleri-ederal
Practice and Procedurg 1357 (3d ed. 20)"“[T] he district judge on his or her owmtiative
may note the inadequacy of the complaint and dismiss it for failure to state a claig as tbe
procedure employed is fair to the parties.”). Ms. Atchison’s Complaint, which does gett t
particular claims at particular Defendants, fails to state a claim against the Clditatbator
the same reasons it fails to state a claim against the moving Defendlingsigh a court is not
required to provide notice to a plaintiff before dismissing a commamispontesee Baker916
F.2d at 726anypossiblefairness concerns amaitigatedherebecause Ms. Atchison had the
opportunity tdfile extensive briefing in opposition to the various motions to dismiss. For these
reasons, the Court will dismiss the claims against the Claim Faciltaits own initiative.See
Moore v. Motz437 F. Supp. 2d 88, 90 (D.D.C. 20@gyanting motions to dismiss and
dismissingsua spontelaims against neamoving defendantsPrice v. Coll. Park HondaNo.
05-cv-0624, 2006 WL 1102818, at *7 n.4 (D.D.C. Mar. 31, 2006) (“The Cauatsponte
dismisses the claim with respect to defendant Sheraton Broadway Plantaicnhas not filed
a motion to dismiss (or appearance) in this majter.
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IV. CONCLUSION

For the foregoing reasortbe Court wilGRANT Defendant Court’'$1otion to Dismiss
(ECF No. 20)and dismiss the Complaiats to Defendant Court pursuant to Rule 12(b)(1) of the
Federal Rules of Civil Procedure for lacksofbject matter jurisdictionThe Court will also
GRANT the Motionsto Dismissfiled by the Conlon Defendants, Mr. Marks, and Mr. Carpenter
(ECF Nos. 6, 9, and 17) and dismiss the Compé&artbthe remainingnoving Defendants
pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedufaifore to state a claimOn
its own initiative, the Court will also dismiss the Complaint as to the Claim Facilitattailure
to state a claim An order consistent with this Memorandum Opinion is separately and

contemporaneously issued.

Dated: May 27, 2016 RUDOLPH CONTRERAS
United States Districtutige
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