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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INTERNATIONAL EXPORTS, INC.,
et al,

Plaintiffs,
V. Civil Action No. 14-2064RBW)

JIM MATTIS, in his official capacity
as Secretary of Defendet al,

Defendants.

N O e

)

MEMORANDUM OPINION

The plaintiffs, International Exports, Inc. (“International Exports”),8ume Itani, and
Ziad Itani, initiated this civil actioseeking judicial reviewnder the Administrative Procedure
Act (“APA”), 5 U.S.C. § 706 (2012), arddeclaratory judgmenh their favor, followingthe
decision of defenddamefense Logistics AgencyAgency”), a component of the United States
Department of DefengéDefense Department;’Jo debar the plaintiffs frorgovernment
contractingfor fifteenyeas, pursuant to thEederal Acquisition RegulatighFAR”), e
generallyOriginal Complaint (“Compl.”), that isodified, in relevant pargt 48 C.F.R. 88 9.403
and 9.406 (2016). Currently pendibgfore theCourt are the Defendants’ Motion for Summary
Judgment, ECF No. 36Defs.” Mot.”), andthe Plaintif§ Motion for Partial Summary
Judgment, ECF No. 37 (“Pls.” Mot.”). Upon careful consideration of the parties’ submjssions

the Court concludes that both motions must be granted in part and deniecfin part.

! Pursuant to Federal Rule of Civil Procedure 25(d), Secretary of Defenséaflismand the other named individual
defendants are automatically substituted for their predecessor officials.

2n addition to the filings already identified, the Court considered the folpsithmissns in rendering its
(continued. . .)
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l. BACKGROUND
In July 2007, a grand jury in Houston, Texas indicted pamy Samir Itani irfa [forty-

six]-count indictment [charging, in addition to other offenses,] conspiracy to defraud t
government with respect to claims and with making false claims.’at8R; see alsad. at 25—

38 (Indictment)® The indictment charged Samir Itani, who was then the “owner of American
Grocers, Inc., a Houston mpany that export[ed] food and non-food products to countries in the
Middle East,”id. at 39, with submitting to the United States governnialsie invoices that
allegedly inflated théruckingcoss incurred in transporting food productegid. at 39—40. On
July 27, 2017, fobwing Samirtani’s indictmentthe Agency suspended hinom entering into
government contracts due to haiegedwrongdoing, as well as his wife, plaintiff Suzanne Itani,
non-party S&S Itani, Inc. d/b/a American Groceand norparty American Grocers, Ltd, “based
on theiraffiliation with [Samir] Itani.” Seeid. at 1, see alsad. at 53-61 (Notice of Suspension
issued to American Grocers, Ltd.); at.65-67 (Notice of Suspension issued to S&S Itani, Inc.);
id. at 68—70 (Notice of Suspension issued to Samir Itanigtid1-73 (Notice of Suspension

issued to Suzanne Itani).

(...continued)

decision: (1) the Memorandum of Points and Authorities in Support of Defeniddotion for Summary Judgment
(“Defs.” Mem.”); (2) the Plaintiffs’ Statement of Undisputed Material Facts in Support of TnegsMotion for
Summary Judgment and Statement of Genuine Disputes of Material gactiiRg the Government’s Claims in Its
Motion for Summary Judgment (“Pls.’ Facts”); (3¢ tRlaintiffs’ Memorandum in Support of Their Motion for
Summary Judgment and in Opposition to Defendants’ Motion for Summary Jotd@Ris.” Mem.”); (4)the
Defendants’ [] Oppositi[o]n to Plaint[i]ffs’ Crodlslotion for Partial Summary judgment and [] Reply in Support of
Defendants’ Motion for Summary Judgment (“Defs.” Opp’'n & ReplyB); the Defendants’ [| Response to
Plaintiffs’ Statement of Undisputed Material Facts[,] Reply to Plaintitissponse to Defendants’ Facts; and []
Response to Plaintiffs’ Qéctions to the Administrative Record (“Defs.’ Facts”); (6) the PldsitReply
Memorandum in Support of Their Motion for Summary Judgment (“Pls.’ Re@yi§) (7)the Certified
Administrative Reord submittedy the defendant§AR”).

3The Court notes that the indictment contaiirethe record is unsigned, sdstnot clar from that document alone
whetherthe indictment was actually issued by the grand jury. However, the reaotains a Department of Justice
press releas@dicatingthat a grand jury returned the indictment, AR at 39, and the plaintiffstdmontest the
existence of the indictmergee generallPls.” Mem.



In July 2009, a superseding information issued against Samir Itani based upon #uk alleg
false trucking chargesegeid. at 86-93 (Supersedin@riminal Information), to whichhe
subsequentlpleaded guiltyacknowledging his culpability for committing the offense of
conspiracy to defraud the government in violation of 18 U.S.C. § 284 94-116. A judge on
the United States District @Qa for the Southern District of Texas sentenced Samir I[tamtr,
alia, a twentyfour-month term of imprisonmenSeeid. at 117-18.

While the criminal case against Samir Itani waolding a separatecivil qui tamcase
under the False Claims Awatas proceeding under seal before the same c8esdid. at 182—-212

(Relator Delma Pallares’s First Amended Compldimited States ex. rel. Pallares v. liabase

No. H-05-3018 (S.D. Tex. June 10, 200R4tlaresAm. Compl.”)). The qui tancomplaint

named as defendants Samir Itani, Suzanne Itani, and Samir Itani’s brothéa#diaalong with
several entities in which Samir or Suzanne Itdl@gedly heldan ownership or management
interest. Seeid. at 185-86RallaresAm. Compl.93-12. The relatoin the_qui tantase who

was a former employee of the Itanis from 1996 to 2003, id. atRd&fesAm. Compl. | 2),
allegedthat the defendants engaged in a scheme to modify the expiration dates on food to be
delivered“to military contractors for consumption by thousands of U.S. troops stationed in bases
in Iraq, Kuwait, and Saudi Arabiat® make it appeas though the food products had longer
shelf lives. See generallyd. at 195-99 PallaresAm. Compl. N 33—40)Thequi tam

complaint mde reference to a 2006 “raid” in which “[bJuckets of [a]cetone [were] [flound at
AmericanGrocer’s[w]areheouse,” which was allegedly used to alter expiration dates on food

products. Seeid. at 197 PallaresAm. Compl. 1 38).Thequi tam complainfurtheralleged that



the defendants forgedatal* andUnited States Department of Agriculture (“USDAigalth
inspection certificatesSee generallid. at 199—201FallaresAm. Compl. 1 42—44).

In 2010, the parties in the qui taation entered into settlemenagreementsee
generallyid. at 22843 (Settlement Agreementh which Samir and Suzanne Itani, and the
defendant entities, agreed to @b million to the United States settle the claims in that case,
seeid. at 230-31.By its express terms, the settlemegteement “[was] neither an admission of
liability by [the d]efendants nor a concession by tmtédl States that its claims [were] not well
founded” Id. at 23@Settlement Agreementd). Instead, thparties entered into the settlement
agreement “[t]o avoid the delay, uncertainty, inconvenience, and expens¢ratiad litigation

of the . . claims”asserted in the caséd. (Settlement Agreementd). The United States

agreed to release, in paat)y claims under the False Claims Act arising from, among other

allegations, th@allaregqui tamcomplaint’s allegations pertaining to the alteration of expiration
dates and falsified halal and USDA certificates. i@eat 228-31Settlement Agreemefif 2—
3, 4(d)«e), 9).

Some months latem March 2011, the Agency issued notices of proposed debarment to
several parties, including Samir and Suzanne Itani, and S&S ltarat 386-403. Relevant to
the dispute before the Court, the Agency proposed to gédoatiff Suzanne Itani due to her
affiliation with S&S Itani. Seeid. at 401 (“[Samir Itani’s] conviction provided grounds for his
debarment and the debarment of S&S Itani. . .. Your affiliation with S&S Itani psoaidause
for debarment pursuant to FAR 9.406-2(c).”). In her response to the notice of the proposed

debarment, Suzanne ltastatedthat “during the time covered by the indictment [of Samir Itani],

4The term “halal” denotes “selling or serving food ritually fit actiog to Islamic law Halal, MerriamWebster
Dictionary,available ahttps://www.merriam
webster.com/dictionary/halal?utm_campaign=sd&utm_medium=sém&source=jsonld (last visited July 14,
2017).
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betwea 2004 and extending to 2006, [she]played no significant role in the operational
aspects of S&S Itani.’ld. at 450. However, she “assumed the title of CEO dob &&ni” in
2009, and thereafter, in 2010, “made the decision to wind down the operations of and close S&S
Itani . . .as business entitiesld. She stated that she ceased operatios&&f Itani because
she “did not want to be associated with a company that had been involved in the sort of conduct
in which she would not have engage&eéeid. at 599. She subsequently established plaintiff
International Exportsseeid. at 599 (“International Exports was founded in 2010 by Suzanne
Itani.”), to generatencomefor her familywhile Samir Itaniwas incarceratedd. She further
statedthat “[a]lthough [she was] now running a commercial business, it has nothing to do with
government contracting but may well be damaged by a debarment which migitkeerxa from
participating in government incentive programs for commercial exports toaatetries.” Id.
at 449.

In May 2011, the Agency “supplemead| the adnnistrative record,’ld. at 244, by

includinga presentation summarizing the allegations irRthkkaregui tamcasejd. at 245-334,

an order issued by the Southern District of Texas unsealing the cotsfilaih in that cased.

at 335-36, and a copy of the amended gmndomplaint,id. at 337—69.Thegui tam documents
containvarious allegations and purported evidence of the allelgeldl life mislabelinggcheme
including allegations implicating Zidtani. See, e.qg.id. at 351 PallaresAm. Compl. 133 (“If

the products would expire sod&amir] Itani instructed employees to eradicate the dates with
acetone, spray paint, or a ‘Dremel’ topEamir] Itani or his brother, Ziafitani], would then

make up a new date and imprint it on the product with a special dating machine.”)). Suzanne
Itani submitted a response, through counsel, to the supplemental mateeid. at 532—-35

(June 29, 2011 letter from Suzanne Itani’'s counsel to the Agency).



In a June 2011 letter, the Agency proposed to dabanrtiff Ziad Itanipursuant td-AR
9.4062(c), citing his “affiliation with S&S Itani.”Id. at 456. The notice of proposed debarment
also stated that, pursuantR8R 9.406-5(b), “[tjhe imputation of [S&S Itani’s] seriously
improper conduct to [Ziad Itani as an employee also] provide[d] a cause for @elbarid. at
457. In addition, the Agency proposed to debar plaintiff International Exports due to its
affiliation with S&S Itani. Seeid. at 479. Like Suzanne Itani, both Ziad Itani and International
Exports responded to their proposed debarments through coGessd. at 536-53 (Aug. 10,
2011 letter from Ziad Itani’s counsel to the Agency)aith99-632 (Aug. 10, 2011 letter from
International Exports’s counsel to the Agency).

The Agency rejected the plaintiffs’ arguments against debarméstfinal decision
issued on September 23, 208ee generallyd. at 672—83. The debarring official imputed the
misconduct underlying Samir Itani’s 2009 fraud conviction to S&S Itani, id. at 681, and then
debarredhe plaintiffs as affiliates of S&S Itand. at 682. The debarring official further stated
that, “[ijn addition to the fraud conviction of Samir Itani, [she found] the seriously improper
conduct of mislabeling food to extend the shelf life, [and] providing falsified halal SAU
certificates warrants an additional term to protect the [g]Jovernment’s intetésat 662, 668,
669 (letters from the Agency to International Exports, Suzéang and Ziad Itani,
respectively). The final decision imposed a fiftgear debarmergeriod for each of the
plaintiffs, terminating in March 2028d. at 662, 668, 6694tters from the Agency to
International Exports, Suzanna Itani, and Ziad Itani, respectively). “Thendebis apply to
procurement, nonprocurement, and sales contracting and are effective throughoetukieesx

branch of the [flederal [glovernment ..” .1d. at 683.



. STANDARD OF REVIEW
In cases seeking judicial review of agency action undehle “[sJummary judgment
is the proper mechanism for deciding, as a matter of law, whether an ag#oayis supported
by the administrative record aodnsistent with th&PA standard of review.’Loma Linda

Univ. Med. Ctr. v. Sebelius, 684 F. Supp. 2d 42, 52 (D.D.C. 2010) (citing Stuttering Found. of

Am. v. Springer, 498 F. Supp. 2d 203, 207 (D.D.C. 20@fjd, 408 F. App’x 383 (D.C. Cir.

2010). TheAPA requires that a court reviewing agency action “shall review the whole record o
those parts of it cited by a party.” 5 U.S.C. 8§ 706. “It is a widely accepted peicipl
administrative law that the courts base theireevof an agency’s actions on the materials that

were before the agency at the time its decision was mailks; P.C. v. Alvarez, 129 F.3d 618,

623 (D.C. Cir. 1997). Due to the limited role of a court in reviewing agency action based on the
administrativerecord, the typical summary judgment standards set forth in Federal Rulal of C
Procedure 56 do not appleeStuttering 498 F. Supp. 2d at 207. Instead, “[u]nderAR&, it

is the role of the agency to resolve factual issues to arrive at a debiaias supported by the
administrative record, whereas ‘the function of the district court is tordieterwhether or not as

a matter of law the evidence in the administrative record permitted the agencyetthemak

decision it did.” Id. (quotingOccidental Eng’g Co. v. Immigration & Naturalization Servs., 753
F.2d 766, 769—70 (9th Cir. 1985)). Thus, “when a party seeks review of agency action under the
APA, the district judge sits as an appellate tribunal,” and “[t]he entire case on re\aew i

guestion of law.”_Am. Bioscience, Inc. v. Thompson, 269 F.3d 1077, 1083 (D.C. Cir. 2001)

(quotation marks omitted).

[l. ANALYSIS

“The FAR. . .prescribeghe policies and procedures governing agency debarment of

contractors.”Novicki v. Cook 946 F.2d 938, 940 (D.C. Cir. 1991). “Under tRAR], a
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contractor may be debarred for a number of reasons, including fraud in the pertoohanc
public contract or subcontractld. The FAR “operateson the assumption that all individuals
with whom the government does business are persons of integritgbadeby the terms of their

government contracts.” Caiola v. Carroll, 851 F.2d 395, 398 (D.C. Cir. 1988). “Debarment

reduces the risk of harm to the system by eliminating the source of the risk, thatusethical

or incompetent contractor.ld. at399. However, thEAR “stresseshat debarment is a sanction
to ‘be imposed only in the public interest for fggovernment’s protection and not for purposes
of punishment.” Id. at 398 (quoting 48 C.F.R. § 9.402(bjT-he plaintiff[s] can prevail inhis
case if [they] can show that the debarring official’s decision was arhitrapyicious, an abuse

of discretion, or not otherwise in accordance with the law.” Textro v. Cheney, 757 F. Supp. 51,

56 (D.D.C. 1991) (citing 5 U.S.C. 8 706(2)(A)). And “[t}he Court’s application of the anpitrar
and capricious standard has been substantively equated with the [puivizether there was
‘substantial evidence’ to debar the plaintifid. Guided by these principles, the Court now
turns to theparties’contentions.

A. The Plaintiffs’ Affiliation with S&S Itani as a Basis for Their Debarment

Thedefendants assert thhe Agency’s decision to debadné plaintiffs is unassailable
becauset is based on the debarring official’s authority to extdreldebarment of a contractor
any“affiliates” of the debarred contractorSeeDef.’s Mem. atLl1-12. The plaintiffs contend
that their debarment was arbitrary and capricious because the Agency mautkngpdi
wrongdoing on their part and that tRAR doesnot permit debarment of “affiliates of affiliates.”
SeePl.’'s Mem. at 23 (summarizing the plaintiffs’ argumentsiypon careful review of the
record andhe FAR the Court must reject the plaintiffs’ position and conclude that the Agency’s

determinatiorto debar th@laintiffs was not arbitrary anchpricious.



TheFAR states that “[t]he debarring official may extend the debarment decision to
include any affiliates of the [debarred] contractor if they are (1) spebtyficamed and (2) given
written notice of the proposed debarment and an opportunity to respond.” 48 C.F.R.

8 9.406-1(b).Theterm “affiliate” is definedas follows:

Business concerns, organizations, or individuals are affiliates of eadhiipthe

directly or indirectly, (1) either one controls or has the power to control the other,

or (2) a third party controls or has the power to control both. Indicia of control
include, but are not limited to, interlocking management or ownership, identity of
interests among family members, shared féediand equipment, common use of
employees, or a business entity organized following the debarment, suspension, or
proposed debarment of a contractor which has the same or similar management,

ownership, or principal employees as the contractor that was debarred, suspended,
or proposed for debarment.

Id. § 9.403.

The plaintiffs weredebarred basagpontheir affiliation with S&S Itani,seeDef.’s Mem.
at 9;see als®A\R at682, and S&S Itani was debarred because of Samir Itani’s criminal conduct
resulting in his 2009 fraud convictioseeAR at 681. The genesis of this determination vihs
debarring official’s conclusiothat “[t]he imputationof [Samir] Itani’s seriously improper
conduct to . . S&S ltani. . . provides a cause ff8&S Itanis] debarment Id. (emphasis
added). The Court finds no basis in the FARejectthe Agency’sfinding of cause to debar
S&S ltani, which was owned and operated by Samir Issaid. at 673 (finding that Samir Itani
was one of S&S Itani’s principals), and to whisamir Itani’s criminal conduct was properly
imputed under thEAR, seeid. at 681(“[T] he fraudulent, criminal, or other seriously improper
conduct of any officer, director, shareholder, partner, employee, or other indiash@Ehted
with a contractor may be imputed to the contractor when the conduct occurred in connection
with the individual’s performance of duties for or on behalf of the contractor, or with the
contractor’s knowledge, approval, or acquiescence.” (quoting 48 C.F.R. §Ha){))6see also
id. at 675 (“Samir Itani’s conviction, which led to this action, involved deliberatec&dlam of
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inflated and false invoices. His company, S&S Itani dba American Groceedoaut the
scheme.”) Plainly, therefore, S& Itani was debarred not as an “affiliate” of Samir Itani, but
because Samir Itani’'s misconduct was imputed to S&S Itani W#RM©.4065(a).

The debarring official nexdecidedto extend the debarment of S&S Itani to Suzanne and
Ziad ltanipursuant tahe “affiliate” provision,see48 C.F.R. § 9.406-1(b), finding thidtey
“directly or indirectly. . . control[] or can control” S&S Itani, AR at 682. The final decision
explains the Agency’s finding th&uzanne Itani was at all times an officer of [S&S
Itani] . . . with power to control S&S Itani,” and that Ziad Itani, Samir Itani’s brothér a
Suzanne Itani’s brothen-law, “was and is an employee and family member in these fammly
businesses and this supports the finding of affiliatidd."at 6/7. The debarring official’s
findings directly implicate the “indicia of contro€omponent of 48 U.S.C. § 9.403, which
include “interlocking management or ownershapd “identity of interests among family
members.” Contrary to the plaintiffs’ contentions, the Court fmmtking in the affiliate
provision requiringhe debarring official to make an independent finding of an affiate

wrongdoing. SeeAqility Def. & Gov't Servs. v. U.S. Dep't of Def., 739 F.3d 586, 590 (11th

Cir. 2013) (“The whole text of the FARrovides that an affiliate can be suspended solely based
on its affiliate status. . . The present responsibility of an affiliate is irrelevantsgealso

Caiola 851 F.2d at 400 (“Debarment under FAR 9.406-2, by its terms, applies only to a
contractor.. . . Debarment, however, may extend ‘to include any affiliates of the contractor.’
TheFAR states thatf'bJusiness concerns or individual are affiliates if, directly or indire¢ty
either one controls or can control the other or (b) a tp@adty] controls or can control both.”

(citations omitted) Leitman v McAusland, 934 F.2d 46, 48 n.2 (4th Cir. 1991) (noting that the

plaintiffs “have not challenged the portions of the debarment decision finding thagbei
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controls or has the power to control J.L. Surplus sales, andf thaitman was properly

debarred, then J.L. Surplus was also properly debaeetbhasis added))But seeOSG Prod.

Tankers LLC v. United States, 82 Fed. Cl. 570, 578 (2(28)ing, without citation, that

“[a]ffiliates must have been involved in or affected by the contractor’s wiang to be named

in the debarment”). Instead, the provision sets forth thmgeconditions: that thaffiliate be
specifically named and notified as having been proposed for debarment and paovided
opportunity to respondSee48 C.F.R. § 9.406-1(b). There can be no serious argumeim¢ on t
record before the Court that those conditions were not satisfied as to Suzanne diachiZiSee

AR at442-53 (Suzanne Itani’s response, through counsel, to the Agency’s notice of proposed
debarmenthat addressesiter alig her status as an “affite”); seeid. at 536-53 same as to

Ziad Itani).

As to International Exports, the debarring official found that, “[g]iven that Intenmeal
Exports is a business entity organized following the proposed debarment ofd@m@rocers,
Inc.] and S&S Itani with the same staff, labor force, and management in the persoarofeSuz
Itani, International Exportsquarelyfits in theFAR’s definition of affiliates.” Id. at678. The
Court also findghatthis conclusions not arbitrary and capricious ftiie simple reason that the
FAR plainly includes, as an affiliat® whom a debarment may exteady “business entity
organized following the debarment, suspension, or proposed debarment of a contrimtidras

the same or similar management, ownerstirincipal employeesas the contractor that was

debarred, suspended, or proposed for debaridBtC.F.R. § 9.403 (emphasis addethe
plaintiffs do not dispute that International Exposas organized after S&S Itawias proposed
for debarmentseeAR at 599, that Suzanne Itani was a principal of S&S Itani and is now the

principal of International Exports, id. at 443, 588that Ziad Itani was employed by S&S Itani
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and is now employed by International Exposeseid. at 536—37 Indeed, Suzanné&ahi stated
that one goal in establishing International Exports was to ensure that&®&s fiormer
employees would not lose their job&eeid. at 608 (“I also realized that | had an obligation to
the staff and labor force that had loyally worked at S&S Itani and its piestesdor many years
and who had come to depend on the company in supporting their fdniliBise record also
establishes that International Exports received notice of its proposadraedt as an affiliate of
S&S ltani,id. at 4@ (“International Exports['s] affiliation with S&S Itani dba American Gnece
provides a cause for debarment pursuant to FAR 24663, and that it had an opportunity to
respond to the noticegeid. at599-632 (Aug. 10, 2011 letter from InternatioBaports’
counsel to the Agency). And as discussed alseesupraat 3-10, the plaintiffs’ argument that
the records devoid of evidence of any wrongdoing on International Exports’ gegBls.’
Mem. at34—36, ignores thecopeof the “affiliate” provision, which does not include as a
requirement a finding of wrongdoing by the affiliate.

Forall of these reasons, the Court concludes that the plaintiffs’ motion must be denied,
and the defendantsiotion musigranted, as to th&gency’s determination that thaintiffs
were properlydebarred as affiliates of S&S Itani.

B. The Agency’s Reliance on thdllegations in the PallaresQui Tam Action

The plaintiffs contend that “[i]t was arbitrary and capricious for the [Agktacrely on

the [Pallarepqui tammaterials to debar and/or extend the [p]laintiffs’ debarment” because the

allegations in thgui tamcomplaint are themselves insufficient to constigubstantial
evidence, and because the setdat agreement disposing of the tam complaint expressly
disclaimed any liability for the allegations of mislabeling food and falsifyimtificates. See

Pls.” Mem. at 12—13Primarily, the plaintiffs vociferously challenge the reliability of the
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tammaterialsas evidence of any wrongdoing and assertrthath of the material constitutes
impermissible hearsaySeeid. at 13-18; Pls.’ Facts at 2830 (setting forth several challenges to
thequi tammaterials included in the administrative record)

In the notices of debarmeissued to the plaintiffs, the debarring official stated sat
“[found] the seriously improper conduct of mislabeling food to extend the shelf hig], [a

providing falsified halal and USDA certificatagarrants aradditional ternto protecthe

[gJovernment’s interests.” ARt662, 668, 669. The Court understands risisrenced castuct
to be the basis fdhe fifteenyear term of debarmers opposed to the more standard tlyesa-
period set forth in thEAR, see48 C.F.R. § 9.406-4(a)(1) (“Generally, debarment should not
exceed [three] years ..”), not as the debarring official’s basis for finding cause for the
debarment itself The Court will thereforémit its analysisas to this explanatioto the
debarring officials decision concerninthelength of the plaintiffsdebarment.

Thefinal decision summarized thieferenced improperconduct’as follows

The civil qui tamlawsuit alleged [that] there was a scheme by [American Grocers,
Inc.] that involved removing the original package expiration dates and relabeling
.. .the expiration dates. .to extend the shelf life of the food, forging various
documents necessary to ship food overseas, including forged halal cedificalt
USDA health certificates. Copies of the forged halal and USDA healthozdes

were incuded in supplemental materials along with copies of emails discussing the
practice of altering of the expiration dates of the food products.

AR at 674.
The record shows that the “supplemental materials”

included three sets of documents: (1)(a) thetFAmended Complaint of Delma
Palares. . ., and(b) a November 29, 2010rder of the United States Disdr

Court for the Southern District of Texas in which it noted the United States’
intervention and directed the unsealing of the First Amended Complaint and other
documents, which occurred after the matter was resolved; (2) an undatedfgroup
slides allegedly prepared by “U.S. Government/Berg & Androphy [the firm
representing relator Rales]’ regarding the allegations containe the First
AmendedComplaint . . ; and, (3) a[n Agency] Memorandum concurring in the
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recommendation to suspend Samir Itani, Suzanne Itani, S&S Itani, and American
Grocers, Ltd. on the grounds that Samir Itani lacked business integrity and
business honesty, based on hdiegtment and that the other parties were affiliated
with him.

Id. at 533. In their response to the supplemental materials, the plaintiffs urggetingy not to
rely on the “bare allegatiorsf a former employee which afford[] nothing of evidentiaryptirer
value to this or any other proceedingg&d: at 534. And with respect to the U.S.
Government/Berg & Androphy slides, the plaintiffs argued that they “mpeetyt the
allegations in the First Amended Complaint,” that “[n]othing from them constituidsree,”
and that no one “was afforded the opportunity to test their validity in Court or through
discovery.” Id.

Notwithstanding the plaintiffs’ objectiond)e¢ debarring oftial made the following
findingsbased on these maitds:

In addition. . . | note several serious aggravating factors in this case that were not
addressed by the criminal conviction [of Samir Itani] but are supported by the
supplemental information. Specifically, the raid found large quantities of
acebne[,] and agents observed employees removing expiration dates on the food
labels. Although counsel offered the explanation that Ziad Itani thought he was
relabeling the food in order to comply with Arabic dating convention, ther@aas
adequate explananh of the misdating to extend the product’s shelf life. Emails
discussed how to calculate the longer expiration date, not how to translate dates
from the American to [the] Arabic dating convention. Additionally, there were
falsified certificates found. The blatant disregard for potential pact on the
soldiers’ health by supplying expired and short shelf life food with falsifiedAJSD
certificates is an aggravating circumstance. Additionally, the uselsd halal
certificates to misle[a]d Muslim solelis to believe they were upholding.Islamic
dietary law is an aggravating factor in [t]his case and was not explainecein [th
plaintiffs’] response. These business practices constitute a heinous affeénpe

of the fraud of which Samir . Itani was convicted.

Id. at 681. The U.S. Government/Berg & Androphy slides contained in the supplemental
materials considered by the debarring official also make reference to a “raich§ i

“[m]ore than [twenty] workers routinely altered proddettes sitting at a large table at
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[American Grocers’] warehousealteration witnessed by federal agents dufthg] raid.” 1d. at
270.
The plaintiffscontend that the debarring official’'s conclus@areimpermissiblybased
on hearsay SePIs.” Mem. at 13.But, it is a settled principlef administrativdaw that
“[p]rovided that it is relevandand material, hearsay is admissible in administrative proceedings

generally’ Hoska v. U.S. Dep't of the Army, 677 F.2d 131, 138 (D.C. Cir. 1982).

Not only is hearsay admissible, but under the appropriate circumstances, it may
constitute substantial evidencat one time federalaurts adhered to the salled
‘residuum rule’: hearsay alone could not support an agency conclusion; some
‘residuum’ of evidence of a type admissible in a jury trial also had to be present.
This rule no longer controlsWe have rejected a per se approach that brands
evidence as insubstantial solely because it bears the hearsay label. Instead, we
evaluate the weight eactem of hearsay should receive accordioghe items
truthfulness, reasonableness, and credibility.

Johnson v. United States, 628 F.2d 187,190-91 (D.C. Cir. 1980) (citations omitted). Thus, the

argument that the debarring official relied hearsay, without more, does not render her decision
arbitrary and capricious.

But theCourt'sanalysis cannot end there, heplaintiffs furtherargue that “[a] careful
examination of the qui tammaterials shows that these materials contradict the allegations they
are offered to support.Pls.” Mem.at 14 seealsoPIs.’ Facts at 2530 (setting forth a variety of
challenges to the reliability of thggui tam materials and the U.S. Government/Berg & Androphy

slides, including purported inconsistencies between the allegations_in the qui taraicbarul

the exhibits attached todahcomplaint). Despite the Courtsligent search, it appears that the
administrative recordoes not contain the exhibits subt@it withthe amendedui tam

complaint,compellingthe conclusion that the debarring official did not actually review those
exhibits. Cf. Alvarez, 129 F.3d at 628'lt is a widely accepted principle of administrative law

that the courts base their review of an agency’s actions on the materialethdtefore the
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agency at the time its decision was mad&8verthelesshie Courtagrees with the plaintiffs

that there are inconsistencies in the record regarding the shelf Igatailes contained in the

Pallaresamended complaint that raise doubts alloeitreliability of the evidence
Specifically,in his declaratiosubmittedto the AgencyZiad Itani stated:

When shipping to Middle East countries, | understood that we had to deal with very
strict austoms laws of the countries to which we exported. The company had to
provide Arabic translations of all ingredient lists on the packaging. We also had to
convert dates from the dating format followed in the United States
month/date/year to the form& used in the Middle East date/month/year. In
addition, we were often required to adjust shelf life dates to shorten them to the
much stricter requirements of countries like Saudi Arabia. For datesidiegen
where they were located, we either cocbder them with labels or erase them and
print new dates in proper format elsewhere on the package.

AR at 550-51. He continued:

| believe we were quite accurate in the changes we made to conform to thescustom
laws of the countries to which we sent our products. We had a quality control
process that was supposed to make sure that everything was done correctly. With
millions of cases of product going through the plant each year, and having to mark
the case and each of the product containers in a casenase mistakes
occasionally that were not caught by our quality control staff.l am certain we

never put dates on a product to hide the fact that it was stale or out of dat, In fa
for as long as | worked for [Samir Itani], we regularly returpemtiucts to vendors
which came into the plant with short shelf lives, which meant they were too short
to meet our customers’ requirements.

Id. at 551-52. Furthermorke represented:
One of the changes Suzanne [Itani] mads to make sure that we no longer erased
dates from a package. Instead we find a way to cover over the dates with a label
and either put the new dates on the label or print the dates elsewhere on the package.
This allows the customer to see the original dating on the package.

Id. at 553. Thus, on the one hand, the qui¢amplaint allegethat product expiration dates

werealtered to fraudulently extend their shelf life, while on the other, Ziaddtaims they

were altered fomnocent reasons.
Responding to Ziad Itani’s declaration, the debarring official concluded thatigh he

stated the dates were altered to comport thiéArabic dating conventiorithere was no
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adequate explanation of the misdating to extend the product’s sheEffeails discussedow

to calculate the longer expiration date, not how to transfer dates from ttiecAmto the Arabic
dating conventiori. 1d. at 680(emphasis addedBecause, upon the Court’s review, it appears
that the administrative record does not contain the exhibits attached to the gmeaned
complaint,_ge generallyd., the Court must conclude, basedlo@information in the record,

that the debarring official was referring to #gmailscontained in the U.S. Government/Berg &
Androphy slidesseeid. at 245-334.These emails thereforeerit further discussion.

In one email, an individual asks, “What happens to the bad expiration dated items? Do
you put the correct dates and ship in another [container] gt 297, to which 8mir Itani
responded, “The bad dates we will erase and ship lalgr.And in another email, a customer
asks for “fullcredit” on a shipment “with double expiry, Arabic &&c— 11/2004 Printed —
05/2004,"which Samir lani agreed to providdd. at 326. These emails are consistent with the
debarring official’s concerns regarding the alleged modification of eiqurdates aan attempt
to fraudulently extend the producsielf life.

But in another email, a customer states, “We have just been informed by our warehouse
of the different expiry dates shown on the Deli Rite Corn Beef. The expiry onsthsloaws
9/03 and on the sticker 1/04 which will definitely cause problertts.at 325. Samir Itani
respondedo this email stating‘The corn beef we [received] was chilled. The Sep[tember] date
is the sell or freeze by date. This is not an expiry date. The manuf[actider} tihat once we
freeze it the recommended [shelf life] is [nine] months in which case it is ApriHoge that
helps’ Id. In response to yet another customer complaint stating that products shipped to him
were “already expiretl a representative of American Grocers stat€he dates on the

[blologna are use or freeze by dates, the products were shgpped frozen.” Id. at 328.
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These emails are inconsistent with the debarring official’s conclusiofthiea¢ was no
adequate explanation of the misdating to extend the product’s shelf life,” id. ae680sb they
tend to suggestt least with resppe to frozen foodshatthere was a potentially adequate
explanation for indicating a longer shelf life. Beeconsistenciebetween theallegations in
the qui tamamendedomplaint,Ziad Itani’s declarationand the emails contained in the record
raise asignificant question as to the reliability of the evideasa@o why shelf life dates were
modified, which involves facts material to the debarring official’s deciampose an
“additional term” of debarment extendtalfifteen years. Seid. at 662, 668, 669.

The debarring official also concluded that the plaintiffs had falsified USDA datl ha
certificates, whiclshe foundconstituted “aggravating circumstangdsecause this alleged
conduct demonstrated a “blatant disregardHeipotentialimpact on the soldiers’ health,” and
because “the use of false halal certificatesmisled Muslim solcers to believe they were
upholding the Islamic dietary law.Id. at 680-81.The plaintiffscontend that there is no
evidence that the dgficates were falsified or that they related to food products shipped pursuant
to American Grocers’ subcontracts with the United Stages generallfls.’ Facts at 28The
Court’s review of the supplemental materials indis#tat the allegedly falsified c#ficates
were contained, like the emails discussed above, in the U.S. Government/Berg & Androph
slides. SeeAR at 323—-24. But the most that the allegations in the tam amended complaint
and the alleged false certificasggests that thisallegedmisconduct may have occurradth
respect to angne of anumber of potential American Grocers customers. See genierally
199-201 PallaresAm. Compl. 11 42—44plleging only that American Grocers used falsified
USDA and halatertificates, but failing texpressly connec¢he allegations with the forged

certificates for shipments destined for American troops). Upon the Court’svrévieust
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conclude thatte allegations and the excerpted certificatesalaise to the level adstablising

a reliable connection between the alleged false certificates and food pradgetsd for

delivery to Americariroops abroad. Thus, themppears to ba missing factual link between the
supplemental materials before the debarring official and the conclusiortishegtelly reached,
i.e., that the allegedly falsertificates were utilized with respect to shipments headed for
American soldiers overseas.

Even recognizing the defects of reliability in the supplemental materials rebedup
the debarring officialo establish “aggravating circumstancésjustify a fifteenryear
debarment-that is, the emails and certificatea question exists as wehetter the challenges to
the materials made here were adequately raised befotggtmey Under the APA, this Court’s
role is limited to‘review[ing] the agencg handling of the objections put before it, not to
provide a forum for new arguments based upon different facts that the petitioner coutdithave

did not bring out below.”_Sprint Commc’ns Co., L.P. v. FCC, 76 F.3d 1221, 1228 (D.C. Cir.

1996). And while the letters submitted to tebarring officialin response to the supplemental
materialsraise, in general terms, objections to any reliance upon the unproven allegati@ns in t
qui tammaterialssee, e.g.AR at534 (“[T]he slide show materials merely parrot the allegations
in the Amended Complaint. They were never introduced into anyegaivags as far as we are
aware. Nothing from them constitutes evidence as against [Suzanne] ltanboe aise. Nor

was anyone afforded the opportunity to test their validity in Court or through digcdweleed,
they are nothing but bare allegations that cannot serve as the basis to estahligioivg by
anyone especially when the subject of the allegations were never dffordgportunity to
respond.”), the responses do not delve into the level of detail provided in the plaintiffsasumm

judgmentrelated filings see generallf?ls.” Facts at 25830 (setting forth the plaintiffs’ several
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challenges to thgui tammaterials).As it does not appear to the Court that the challenges to the
qui tammaterials raised heuld not also have beeaised before the Agency, the Court

cannot address those challenges at this junctee, e.qg.Bolack Minerals Co. v. Norton, 370

F. Supp. 2d 161, 172-73 (D.D.C. 20@5Y he plaintiff] could have made a faottensive
argument to the agency with the shéamiliarity with the record and the greatest experience with
similar language in righof-way grants, but instead has waited to search through the
administrative record, piecing together a colorable argument for the firsbtimeview. The
[agency]should have had the opportunity in the first instance to make findings on the
information thafthe] plaintiff identifies in the record, to hear arguments on the meaning of the
information and request additional evidence if necessary, and to provide its esysrowithe
readingof the underlying right-ofway. [The p]laintiff did not provide thgagency]this
opportunity?’).

That said, the Court finds arbitrary and capriciousdttgarring official’s reliancen the
unproven allegations in the qui tam complaint—which the plaintiffs’ challenged as unode
untested—in light of the FAR’s provisions regarding fact-findinghdparties’ dispute about
whetherthe allegations in thgui tam complaint and the materials contained in the U.S.
Government/Bey & Androphy filesconstituteevidence of miscondudirectly implicate=AR
9.406-3(d), which states:

(1) In actions based upon a conviction or judgment, or in which there is no genuine

dispute over material facts, the debarring official shall makeiaide®n the basis

of all the information in the administrative record, including any submission made
by the contractor.. .

(2)(1) In actions in which additional proceedings are necessary as to disactis
written findings of fact shall be prepared’he debarring official shall base the
decision on the facts as found, together with any information and argument
submitted by the contractor and any other information in the record.
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48 C.F.R. 8 9.406-3(d). The Agency'’s final decision does not appear to the Court to contain
“written findings of fact,’see generallAR at672—-83, and indeed, suggests by its own language
that the debarring official deemed this case as one not invawiygenuine disputesf fact see

id. at678 (“Where there is no genuine dispute over material facts, the debarring sffadial

make a decision on the basis of all the information in the administrative record, prévaded t
cause for debarment is established by a preponderance of the evidence, and deharthent is
public interest.”) The debarring officidherefore did not pursue “additional proceedings” to
address “disputed factsis required under FAR 9.4@3%d)(2)(i).

The Court concludes that tdebarring official sbuld have discerned a genuine dispute
over material facts with respect to tipg tam materials, and consequently, should hesmplied
with FAR 9.406-3(d)(2), which expressly requires written findings of fact on didpssues.

See48 C.F.R. § 9.406-3(d)(@) (“In actions in which additional proceedings are necessary as to
disputed facts, written findings of fagihallbe prepared. The debarring official shall base the
decision on the facts as found, together with any information and argument submitted by th
contractor and any other information in the recofemphasis added))As the District of

Columbia Circuit has stated, “it is elementary thaagency must adhere to its own rules and
regulations._Ad hodepartures from those rules, even to achieve laudaile cannot be
sanctioned, . . . for therein lie the seeds of destruction of the orderliness and pteytaich

are the hallmarks of lawful administrative actiorBec’y of Labor, Mine Safety & Health

Admin. v. W. FueldJtah, Inc, 900 F.2d 318, 325 (D.C. Cir. 1990) (quoting Reuters Ltd. v.

FCC, 781 F.2d 946, 950-51 (D.C. Cir. 1986))hedebarring official’s failure to make specific
findings of fact as required by FAR 9.486d)(2)(i) on the issue of “aggravating circumstances”

warrants a remand of this case to the Agency for further proceedings reghedatiggations
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that formed the basis of the debarring official’s decision to impdgteenyear term of
debarment.
IV. CONCLUSION
For the reasons stated above, the Court will grant in part and deny in pgragssh
motion for summary judgment, vacate in part the Agency’s final decision impaéiitgenyear
term of debarment, and remand this dasine Agencyor further procedings consistent with

this Memorandum Opiniop.
SO ORDERED this 17th day of July, 2017.

REGGIE B. WALTON
United States District Judge

5The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.
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