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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RESOLUTE FOREST PRODUCTS, INC.,

Plaintiff,
V. Civil Action No. 14-2103 (JEB)

U.S. DEPARTMENT OF
AGRICULTURE, et al.,

Defendants.

MEMORANDUM OPINION

For the passeveral years, Plaintiff Resolute Forest Produnts and the U.S.
Department of Agricultureave been locked in a struggle otles latter’'sSoftwood Lumber
CheckoffOrder. ThatOrder requiregnysoftwoodiumber domestic manufacturer foreign
importerwho produces or imports more than 15 million board feen(hbf) per year to pay a
mandatory assessment onsaftwood lumber shipped above that amount. Checkoff orders such
as thisare a kind of compulsory marketing program developed by private parties and oversee
by the Departmerih accordance with the Commaodity Promotion, Research and Information Act
(the CPRIA), 7 U.S.C. 88 7411-7425. Apparently unhappy that it must pay assessments under
the Order, Resolute lodgedfailedadministrativeprotest before aALJ and thersubsequently
brought suit here, raising four constitutional challenges to the Order and sixi alieigeions of
the Administrative Procedure Act.

In its Septembe®, 2015, Memorandum Opinion, this Court dismissed all but one of

Plaintiff's APA challenges.SeeResolute Frest Products, Inc. v. U.S. Deéwf Agric., 130 F.

Supp. 3d 81 (D.D.C. 2015). On theleremainingAPA claim (Count V) howeverthis Court
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remanded without vacatur to the Department of Agriculture for a reasoned and coherent
treatment of itslecision to select TBmbfper year as thareshold amountDefendants

respondedvith amemorandum and exhibits providing additional explanation for the selection of
thatfigure. SeeECF No. 26. Although Defendants’ secangblanationwas better than its first,

it nonethelessgised as many questions as it answered. Unable to reconcile certain discrepancies
within the agency’s explanations and the diapaesentedthe Court remanded agathijs time
orderingthe Department tgoint to the underlying data sources relied uposelecting 15mmbf

and to explain the discrepancies the Court identifiege R&solute Foest Products, Inc. v. U.S.

Dep't of Agric., No. 14-2103, 2016 WL 1714312 (D.D.C. Feb. 2, 20T8)e agencyesponded

againwith further exhibits and an additionralemaoandum._$eECF No. 33.

After all of the backand forth, thesamequestion remains: was the agency’s selection of
15mmbfarbitrary and cajcious in violation of the APA? Despite two remand opportunities,
Defendantdave still notprovideda reasonable explanation for selectimgt quantity Nearly
everycalculationupon which the agency relieas significant mismeasuremts or inaccuracies
and many of the agency’s explanations across its original rulemaking prazésigfihgs, and
its two responses to the Court’s remand orders contradict one another. White\Aé¥Adoes
not demand perfectidinom an agency, the @irt here must ineluctabboncludethatUSDA'’s
promulgation of the Checkoff Order was arbitrary and capricious.

l. Background

Because the Court has already addressed many sidilbiséantive and procedurssues

of this @se in its earlieDpinion,seeResdute Faest Products, 130 F. Supp. 3d Biyill focus

on those stilin contention here.



A. The Softwood Lumber Checkoff Order

The Softwood Lumber Checkoff Ordirat Plaintiff challengebere grew out of the
softwood-lumber industry’s struggles during one of the “worst market[s] iarijiistfter the
great recessioandthecollapse of the housing markatthe end of the last decadeee
Softwood Lumber Research, Promotion, Consumer Educatidindustry Informatio®rder;
Proposed Rules, 75 Fed. Reg. 61,002, 61,005 (Oct. 1, 2010). To prop up the struggling industry,
a trade associatiditnown as the Blue Ribbon Commission (BRC) — comprising 21 softwood-
lumber chiefexecutive officers and business leadessibmittedts incipient proposal to
USDA'’s Agricultural Marketing Serviceld. AMS administers marketing orders under the
CPRIA, the statute thagoverns the proposal, approval, and administration of checkoff doters
a variety of commodity productsSee7 U.S.C. § 7412-13. When a proposed order is submitted
by “an association of producers” (hetiee BRC), the statute instructs the Secretary to
“determing] that a proposed order is consistent with and will effectuate the purpose” of the
CPRIA. 1d. 8 7413(b)(1)2). If he so determines, he then proceeds through the standard notice-
andcomment rulemaking procef® the proposed ordeid. § 7413(b)(2)4).

In addition to typical noticendcomment rulemaking, however, the CPRirandates
that theSecretary alsobtaintheapproval of “persons subject to assessments” under the order
via a referendumld. 8§ 7413(b)(1).The Secretary may conduct said referendum either before
finalizing a proposed checkoff order or else within three years of 8teafisessmentaking
place in accordance with Id. 8 7417(b)(2).Crucial to this suit and the preselgpute the
Secretary also has the authority to exempt from the orderdenminimis quantity’of the

agricultural commodity subject to assessmédt § 7415(al). And because eligibility to



participate in the referendum depends on being “among persons to be subject to areagsess
thede minimis quantity also affects wieay vote in a given referenduntd. § 7417(a)(1).

As tothe Checkoff Gderhere, after the Secretarytdamined that the BRC’s proposal
would effectuate the purpose of the CPRIA, AMS announced the proposed rule in the Federal
Register, providing notice and seeking comm&#e75 Fed. Reg. at 61,012 he agency
announcedhat theproposed Order would provide for initial assessments of $0.35 per thousand
board feet shipped within or imported to the U.S., although it carédtuallybe increased up to
$0.50. Id. The agency alsstated that the proposed de minimis quamitgmped from
assessment would be 15mmbf per producer or impoeteyeay with assessments only applying
to amounts shipped or imported by a given producer above that threashalgdgiven yearid.

In determining this assessment price and exempti@sholdthe agency alsexploredwhat
portion of the softwood-lumber industry would pay assessments under the Order andewnside
several different prices and de minimis quantities.at 61,012-13.

As support for its proposed de minimis quantity, the agdetgrmined thaa 15mmbf
exemptionand an assessment of $0.35 per thousand board feet‘genktate sufficient
income to support an effective promotion program for softwood lumbeérdt61,013. The
agency also noted that the BRC had explored various de minimis exemption thresholds —
including 15 million, 20 million, and 30 million boarddt— and concluded that the 15mmbf

exemption (“a quantity sufficient to build approximately 1,000 homes,” Resolute Forest

Products, 130 F. Supp. 3d at 102 (internal citation and quotation marks omitted)) would yield “a
deduction of 11.3 percent in assessment income” by reducing the total quantity of softwood

lumber to be assessed by that percent&ge75 Fed. Reg. at 61,013. Infiging this



exemption quantity, the agenegtimated thatoughly 61%of domestic manufactureesxd about
12% of foreign importers would be subject to the Orddyr.

After the agency issued the initial proposed rule, it followed up with a summary of
comments received anlovided responses to those comme@seSoftwood Lumber
Research, Promotion, Consumer Education and Industry Information Order, 76 Fed. Reg.
22,757, 22,770-75 (April 22, 2011). As the majority of comments supported the propdsed O
AMS next announced referendunto approvat, in which all eligible producers and importers
could participate.ld. at 22,775.Eligibility required manufacturing arghippingof 15mmbf or
morebetween January 1 and December 31, 2040 After theMay 23 June 10, 2011,
referendum was conducted, AMS announced that 67% of those voting, a group that collectively
shipped 80% of the volume of softwood lumber represented in the referendum, had voted in
favor of the @der. SeeSoftwood Lumber Research, Promotion, Consumer Education and
Industry Information Order, 76 Fed. Reg. 46,186,188 46,189 (Aug. 2, 2011). Based on this
approval, AMS subsequently put the Checkaffl€ into effect.

B. Resolute’s Challenge

Resolute has opposed the Checkoff Order from the beginAsglaintiff importedless
than 15 million board feet during 2010wasineligible to vote in the referenduneedn Re:
Resolute Forest Products Petigo, No. 12-40, 2014 WL 1993757, at *5-6 (U.S.D.A. Apr. 30,
2014), but because it has since begun to imporethan that amount, it has had to pay
assessments on imports above that threshold since JanuaryS#&F2. MSJRegdy (ECF No.
21) at 7. Oppsingthe Checkoff Gder,Plaintiff filed a petition withUSDA on October 28,
2011, shortly afteit went into effect SeeCompl., 1 81. When Resolute did not prevail

administratively, it filed suit befe this Court in December 2014.



The grist ofPlaintiff's challengas thatAMS violatedthe Administrative Procedure Act
in both the rulemaking and referendum process{§iL49-200.and thathe CPRIA
unconstitutionally delegates executive and legislative authority to privdtespandalso

violates the du@rocess rights of producers and importdds, 1 123148. Inits September 9,

2015, Opinionthis Court granted summary judgment for the agency on five of Resolute’s six

APA challenges.SeeResolute Forest Products, 130 F. Supp. 3d at 92-B86ause it remanded

without vacatur on the sixtAPA claim, the Court, following the doctrine of constitutional
avoidance, deferred Resolute’s constitutional challefageslater date Id. at 105.

In its remainingAPA challenggnow before the Court), Resolutbegedthat theagency
acted arbitrarily and capriciously in selecting the 15mtdief minimis quantityunder the
CPRIA. SeePl. Opp/MSJ(ECF No. 15) at 25Plaintiff especially tookssue with the agency’
original legal argument thaany exemption quantity that would “generate sufficient income to
support an effective promotion program” wolel a permissiblde minimis quantitypecausét
was “impossibldor [AMS] to know the total volume” of softwood lumber produced and
shipped. SeeDef. MSJ(ECF No. 13) at 24 (citation and internal quotation marks omitted).
Resolute argued that AMS lacked discretion to desigaatamaunt whatsoever as the de
minimis quantityandassertedhatthe Servicecould not substantiaies reasons for selecting
15mmbf as the de minimis quantitgeePl. Opp.MSJ at 2627. In essence, it concluded,
“AMS accepted the 15 million board foot exemption given to it by the BRC because that
threshold was calculated by the BRC to hit the revéangets that the BRC desiredd. at 27.

The CourtsharedPlaintiff's concern about the agency’s argument that it was
“impossible” to know the amount of softwood lumber to be assepadt;ularly where

considerable record evidence suggested that\totumes of softwood lumber produced and



shipped were readily availabdad, indeed, were relied upon in determining the 15mmbf

exemption SeeResolute Forest Products, 130 F. Supp. 3d a{*Eleast two documents in

the Joint Appendix submitted by the parties suggest such figures were obtainable @mhad be
obtained.”). The Courgccordingly remanded without vacatur to the agency to supply
additional explanation as to the data that supported a 15mmbf exemption threshold, atheell as
underlying rationale in selecting such a threshddd at 103-05. Defendants returned several
months later wittamemorandum from Rex A. BarneslIS Associate Administratpdiscussed

in greater detail belowSeeFirst Remand NoticéECF No. 26), Exh. A.

In the course of examinirgarness explanation and attached exhibits, the Caagstill
unable to understand how the sources of data the agency purported to rely upon yielded the
estimatest had provided during rulemakingdeeding the maxim of'i f atfirst you don’t
succeed, try, try, try againthe Courtremandedvithout vacatuia second timeorderingthe
agencyto providereassurance thatter alia, “some verifiable source of data accurately
depicted the softwood-lumber market and supported the selection of 15 million boasitfeet a

appropriatede minimis quantity.” Resolute Frest Pralucts, 2016 WL 1714312, at *3. The

agency respondeslith a mremorandum from Charles W. Parrott, Dgp&dministrator of the
Specialy Crops Programas well asadditional exhibits SeeNotice (ECF No. 33), Exh. 1. This,
too, proved unsatisfactory to ResolugeePl. Second Remand Response (ECF No. Bbany
event, with this additional information in hand — the agency’s two remand memoranda and
attached exbits — the Court may finally rule on Resolute’s remaining APA challenge.
. Legal Standard

In the typical caseusnmary judgment may be granted if “the movant shows that there is

no genuine dispute as to any material fact and the movant is entitled to jiéggneematter of



law.” Fed. R. Civ. P56(a);see als@nderson v. Liberty Lobby, Inc477 U.S. 242, 247-48

(1986); Holcomb v. Powell, 433 F.3d 889, 895 (D.C. Cir. 2006). A factis “material” if it is

capable of affecting the substantive outcome ofitigation. SeeLiberty Lobby, 477 U.S. at
248 Holcomb, 433 F.3d at 895. A dispute is “genuine” if the evidence is such that a reasonable
jury could return a verdict for the nonmoving par8eeScott v. Harris, 550 U.S. 372, 380

(2007);Liberty Lobby, 477 U.S. at 248; Holcomb, 433 F.3d at 895.

Although styled Motions for Summary Judgment, the pleadings in this case more
accurately seek the Court’s review of an administrative deci€itiallenges under the CPRIA
proceed under the Administrative Progesl Act’s familiar “arbitrary and capricious” standard of
review. Se& U.S.C. § 7418(b)(1); 5 U.S.C786(2)(A). Because of the limited role federal
courts play in reviewing such administrative decisions, the typical Rule 56 ayqudgment
standard does not apply to the parties’ dueling motions on Resolute’s APA caefSierra

Club v. Mainella, 459 F. Supp. 2d 76, 89-90 (D.D.C. 2006). Instead, in APA cases, “the function

of the district court is to determine whether or not . . . the evidence in the admiresteatrd
permitted the agency to make the decision it did.”(internal citations omitted)Summary
judgment thus serves as the mechanism for deciding, as a matter of law, \&@hetjency
action is supported by the administrative recordiamtherwise consistent with the APA

standard of reviewSeeBloch v. Powell, 227 F. Supp. 2d 25, 31 (D.D.C. 2002) (ciRm@hpards

v. INS, 554 F.2d 1173, 1177 (D.Cir. 1977)).

TheAPA requires courts to “hold unlawful and set aside agency action, findings, and
conclusions” that are “arbitrary, capricious, an abuse of discretion, or otheatise
accordance with law.” 5 U.S.C. 8 706(2)(A). Under therow” standard of review which

appropriately encouragesurtsto deferto the agency expertise- an agency is required to



“examine the relevant data and articulate a satisfactory explanation for itsiachimhng a

rational connection between the facts found and the choice miaédr Vehicle Mfrs. Asih

of United Sates Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (citation and

internal quotatiomarksomitted). “In reviewing agency action under that standard, a court is

not to substitute its judgment for that of the agenB®atneFly,Inc. v. PostBRegulatory

Commn, 704 F.3d 145, 148 (D.C. Cir. 2013) (citation and internal quotation marks omitted), nor
to “disturb the decision of an agency that has examine[d] the relevant data@ridteft] . . . a

rational connection between the facts found the choice made.” Americans for Safe Access v.

DEA, 706 F.3d 438, 449 (D.C. Cir. 2013) (internal quotation marks and citation omitted). On
the other hand, where the agency has not provided a reasonable explanation fon#s“ffite
reviewing court should not attempt itself to make up for such deficiencies: Waahaypply a
reasoned basis for the agency’s action that the agency itself has not @tate. Farm463 U.S.
at 43 (citation and internal quotation marks omitted). A court should nevertheless “uphold a
decision of less than idedhrity if the agency’s path may reasonably be discernétl.{quoting

Bowman Transp. Inc. v. Arkans&est Freight Systen#19 U.S. 281, 286 (1974)).

More specific to Resolute’s remaining APA challenge hexechallengeo the
Secretary’snterpretation oain ambiguous statutory ternifw]hen a court reviews an agency’s
construction of the statute which it administers, it is confronted with two questi@h&vron,

U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984). “First, apgiging

ordinary tools of statutory construction, the court must determine ‘whether Gergre directly
spoken to the precise question at issue. If the intent of Congress is cledHg court, as well
as the agency, must give effect to the unambiglyaxpressed intent of CongressCity of

Arlington, Tex. v. FCC, 133 S. Ct. 1863, 1868 (2013) (quoting Chevron, 467 U.S. at 842-43).




However, “if the statute is silent or ambiguous with respect to the spedife; tb& question for
the court is whetlr the agency’'answer is based on a permissible construction of theesta
Chevron, 467 U.S. at 843 his latter analysiss colloquially known as_*Chevron step two.”

Vill. of Barrington, lll. v. Surface Transp. Bd., 636 F.3d 650, 660 (D.C. Cir. 0AL Chevron

step two we defer to the agerspermissible interpretation, but only if the agency has offered a
reasoned explanation for why it chose that interpretation.”).
1.  Analysis

The Court now turns to the heart of Resolute’s remaining APA challdragehe
agencys selection oft5mmbf as the de minimis quantity exempted was arbitrary and capricious.
SeePl. Opp.MSJ at 2526. The first step irconsideringa challengesuch as thiss to assesthe
agency'’s interpretation of the statute itsdéfecause the Court haleady found the statutory

term “de minmis quantity” ambiguousseeResolute Forest Products, 130 F. Supp. 3d at 102-

103, it resumes itanalysisat Chevronsteptwo: given the ambiguity in the statuteasthe

agency offere@ pernissible construction dfde minimis quantity”?

This question, in turnmplicatestwo separate issues. The Court must first assess
whether the agency considered appropriate criteria in determining a debliagmimis quantity
to be exemptedSatisfied tlatit did so, the Coumextconsiders the agency’s explanation and
evidence supportings selection ofl5mmbfas de minimis in light of the agency’s identified
criteria.

A. Permissibldnterpretation of De Minimis Quantity

The Court begins by considering the agency’s interpretation of “de minimis gianti
under the CPRIA As a reminderDefendantsinitial summaryjudgmentpleadingsmaintained

thatbecause it wadmpossiblé to know the total quantity of softwood lumber produced —

10



despite evidence to the contrary in the agency’s own rulemaking noticesSecretaryg

selecton of “any” de minimis quantityvas permissible under ti@&PRIA. CompareéDef. Reply

at23 (“[ijt's impossible for us to know the total volume’ of softwoodhher”), with 75 Fed.

Reg. at 61,003 (“According to USDA'’s Forest Service, for 2007-2008, total output (production)
of softwood lumber by U.S. sawmills averaged about 29.5 billion board feet annualhgigl,

at 61,004 (“According to U.S. Department of Commerce, Census Bureau, Foreign Trade
Statistics data, imports of softwood lumber from 2007 through 2009 averaged about 13 billion
board feéannually.”) (citation omitted) Given the implausibility of the agency’s interpretation
—in light of the plain meaning of “de minimisind the appearance of evidemnté&s rulemaking
noticessuggestingt waspossible to obtaitotal quantity estimates the Court remanded “for a
reasoned and coherent treatment of #hagilon to select a 15 millieboardfeetperyear

exemption as thede minimis quantityexemption in accordance with” the CPRIA. See

Resolute Forest Products, 130 F. Supp. 3d at 105.

In response tthis Order, Defendant providedraemaandumfrom Rex A.Barnes,
Associate Administrator, AMSRecognizing the problematic naturatsfinitial litigation
position at summary judgment, the agency’s memorandum provides a more thorough account of
the general criteria it asserts are appropriagelecing a “de minimis quantity” in accordance
with 7 U.S.C. § 7415(a)(1). The agency hashaata prioroccasion to articulate how it
determinesa “de minimis quantity” tdoe exemptedrom a proposed checkoff order, nor has a
court previously endorseparticulainterpretive approach, so thisagjuestion of first
impression
As the agency noted in its rulemaking notice, “[T]he 1996 Act does not define the term

de minimis and USDA is not limited to using the definition ohadaimis as specified in another

11



law or agreement. The de minimis quantity is defined for a particular program antiyriddé
Fed. Reg. at 22,772. Because the CPRIA “provides no set methodology or formula for
computing a de minimis quantitythie BarnesMemorandumexplains that USDAonsidered
several factors in saténg a threshold, includin@) an estimate of the total quantity of the
particularagricultural commodity (both quantity &sed and quantity exempte(®) free-rider
implications of a particular quantity3) the impat of such aimit on small businesses; af#)
the available funding to support a viable program operating at that exemptidroltir&ee
Barnes Memat 3.

From the vantage point of Chevrsteptwo analysisthequestion is whether the
agencys proposed construction of the ambiguous terfale-minimis quantity’-is a
permissible interpretationThese general factors were @oticulatedin quite this fashion ithe
agency'’s notice of the proposed rulemaking, its response to commenis tlaadinal regulation
implementing it. Given that Chevrodeference is owed to “the administrative official and not to

appellate counselBowen v. Georgetown Univ. Hosp., 488 U.S. 204, 212 (1988) (citation and

internal quotation marks omitted), “we give no deference to agency ‘litigatisigions’ raised

for the first time on judicial review.”_Vill. of Barrington, 1JI636 F.3cat660. In this case,

however, it wagegal counsel' position —that it was impossible to know the total quantity of
softwood lumber — that the Court found not credible, and the explanation of considerations
regarding the selection of a de minimis quantity come from a member of they é8emcA.
Barnes ofAMS), not from legal counsel.

Consideration of the agency’s argumentshanfirstremandregarding itsapproach to
interpreting the ambiguous teigalsoperfectly acceptablmsofar aourts “frequently remand

matters to agencies while leaving opke possibility that the agencies can reach exactly the

12



same result as long as they explain themselves better or develop better evidence for their

position.” Nat'l| Treasury Employees Union v. Fed. Labor Relations Auth., 30 F.3d 1510, 1514

(D.C. Cir. 1994). The agency’s more robust explanas@mtirely the produobf this Courts
first remand ordefor a fulleraccountof the 15mmbfexemption selection criteriand sahe
Court may consider thes$actors in assessing whether the agency’s choiteeade minimis
guantity was supported by substantial evider&ier all, “the usual rule is that, with or without
vacatur, an agency that cures a problem identified by a court is free tatesthst original result

on remand.”_Heartland Reqg’l Med. Ctr. v. Leavitt, 415 F.3d 24, 29-30 (D.C. Cir. Z¥¥balso

FEC v. Akins, 524 U.S. 11, 25 (1998) (noting that, after remand, agency “might later, in the
exercise of its lawful discretion, reach the same result for a differenhieasm one rejected by

reviewing court) (citingSEC v. Chenery Corp., 318 U.S. 80 (1943))herefore, the proper

focus for this Cours inquiry is whether thechallenged agency action] upon remand is
sustainable for the reasons stated in [the agency’s] supplemental determandtin light of the

administrative record as a wholeBean Dredging, LLC v. United States, 773 F. Supp. 2d 63, 79

(D.D.C. 2011).

It is also worth noting thahany— though not all -ef the considerations identified on
first remand were alreadyore or less identifieth the agency’s noticesSee, e.q.75 Fed Reg.
at 61,013 (considering “the economic impact of the proposedr@rdaffected entitie}’ 76
Fed. Reg. at 22,772 (15 million board feet would be appropriate because such a legiadtiNoul
provide the Board with resources to have a program that could be sucesdff[T]his level
would exempt small operations that would otherwise be burdened by the asségsiGardn
that the “de minimis quantity is defined for a particgdewgram and industry,” id., the Court

concludes thathis caseby-case, contexspecificapproach, drawing on tleelection criteria

13



identified, is“a permissible construction of the site.” Chevron, 467 U.S. at 843 he agency’s
general approach to selecting a de minimis quantity, then, was perfeatiggbte.

B. Sufficiency of Evidence

Although the agency’s approach to determiningl@ rhinimis quantitytvas aplausible
interpretation of the statutResolute’sAPA challengealso asserts th#étte agency’s decision to
choose 15mmbivasnot supported by evidence in the administrative record. In other words,
even if USDA'’s construction of an ambiguous statutory term is permissible,gémeyamust
[also] examine the relevant data and articulate a satisfactory explanation for itsiadticimg a
‘rational connection between the facts found and the choice mag&até Farm463 U.S. at 43

(quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962)).

Given the circuitous path this case has travel@aroughthe original crossnotions for
summary judgment and the two remand orders — the Court begins its discussion byndentif
precisely what may be considered record evidence relied upon by the agencylauring
promulgation of the Checkoff Order. It then turns to assess8igAs explanations in its first
remand response memorandtmdetermine whether the evidence before the ageroypled
with the criteria it states were consideregdrovides the minimal support necessary to justify the
selection of 15mmbf. This memorandum, while clariffiti§DA’s reasons for selecting
15mmbf, left the Court with concerns regarding its methodological approach and mmeric
estimates. It accordingly remanded again, this time ordering the agepiyide specific
primary sources and clarification as to the estimates USDA purported to hegseippn. he
Courtconcludes by assessititge agency’s second remand memorandum in response to the latter

order.

14



1. Administrative Record Evidence
As the agency included new attachments and exhibits as part of its responses to the
Court’s two remand orderthe Court must first discuss their admissibility and what documents it
will considerin determining whether the agency provided a “rational connection between the

facts found and the choice madéinericans for Safe Acces#06 F.3d at 449 (internal

guotation marks and citation omitted).

In contrast to most federagency rulemaking, the CPRIgaves open the possibility for
privateindustry group$o come to the agency and propose potential marketing or8e&s.
U.S.C. 87413(b)(1)(B)(i) (A checkofbrder “may be . . . submitted to the Secretary by . . . an
association of producers of the agricultural commodity&$.a result, in this instance it was the
Blue Ribbon Commissiothatcame tdJSDA with the proposal for a checkoff orderhe
Secretarys obligation was then to “determ{ihehat a proposed order is consistent with and will
effectuate the purpose of” titPRIA. Id. 8 7413(b)(2). So satisfied, the Secretary then
“publish[es] the proposed order in the Federal Register and phokegsnotice and opportunity
for public comment . . . 'Id. This the Secretary did, publishing a notice of the proposed
rulemaking andgeeking comments from concerned parties regarding the Cheakieff Gee75
Fed. Reg. at 61,002. Sixth months later, the Secretary responded to those comments and
announced the final Checkoffr@®r and referendum to ratify iSee 76 Fed. Reg. at 22,757-
22,775. Ater ratificationof the proposed erby eligible votersAM S published a notice
announcingts implementatia. See76 Fed. Reg. at 46,185.

These notice appear to have relied heavily on the submissions @R@&— which
proposed the Gitkoff Order—in particularits report, ‘BRC Proposalor a National Reseahn

and Promotion Program For Softwood LumbeeéLetter from Jack Jordan, BRC Chairman, to

15



Robert C. Keeney, Deputy Administrator, USDA, AMS (Feb. 16, 2010), AttachOBefView,
Justification, and Objectives for a National Research and Promotion Programifteamds
Lumber) (“BRC Proposal”’) (AR1353-AR1364), as well as the BRC'’s “20 Myths and Facts
About the Softwood Lumber Checkf’ (“20 Myths”) (AR0061-AR0065), a pamphlet
circulated to softwood-lumber industry participants. While neither of these dotsumas cited
in the agency’s noticetheywere included in the Joint Appendix afalm the core of the
agency’s administrative record.

In addition to these documents, both the BRC and the agency heavily relied on a 2009
U.S.Forest Service research report. Seary Spelter, David McKeever & Daniel TotProfile

2009: Softwood Sawmills in the United States and CarfadaRP-659 (Oct. 2009) (ECF No.

33, Exh.A) (“Profile 2009)). This Profile 2009 report was cited both in the BRC’s own report,
seeBRC Proposal at 4 (AR1353), and in the agency’s notices in the Federal Reggsee.g.
75 Fed. Reg. at 61,003 nn.1, 3 & 6;ati61,004 nnZ-8 & 10;.id.at61,012 nn.14 & 16; icht
61,013 n.17. Because this document costatatistics on the numbef sawmills and total
softwood-lumber production capacity for all U.S. and Canadian softwood-lumber compganies
was central to both the BRC’s proposal #melagencys decisionmaking process, and is thus
front and center ithe dispute between the parties heFbae Court therefore wiltonsiderthis
document apart of the record

On top of these documents, as part of its response to the Court’s second refeand o
Defendantgprovided additional exhibit® explain the caldations upon which the agency relied
during rulemaking. Resolute contends that these documents may not be considefetig@art
administrative record, for “USDA never requested and was never granteddeaxpand or

supplement the record, and USDA never provided for the record data to substantiate its

16



conclusions.” Pl. Second Remand Resp. (ECF No. 35) at 4. While it is true that these exact
materials wee notsubmittedas part of thealnt Appendix, the Court disagrees that it may take
no consideration of them whatsoever. Most of the additional exhibits provided by WwSiagi
remand helpto explain the conclusiordrawn from thedocuments thavereextensively cited in
the agency’s Federal Register notices, and where “the raw data itself iansswas directly
considered, analyzed, or manipulated by the agency in the course of reactewsion, that

raw or underlying data is ‘properly considered part of the administratieedr&c Univ. of

Colorado Health at Mem’l Hosp. v. Burwell, No. 14-1220, 2015 WL 6911261, at *14 (D.D.C.

Nov. 9, 2015) (quoting Ctr. for Biological Diversity v. U.S. Bureau of Land Mgmt., 2007 WL

3049869, at *4 (N.D. Cal. Oct. 18, 2007)). After all, any materials an agency considered “eithe
directly or indirectly” nust be considered part of the administrative rec&eeMarcum v.
Salazar751 F. Supp. 2d 74, 78 (D.D.C. 2010). As the Court’s two remand orders specifically
pointed to the BRC’s Proposahd the Forest Service&ofile 2009 and ordered the agency to
explain how it used the data contained therein in developing its estimates repdreeBedéral
Register, the Court will considexhibits attached to the remand memoraiodae degree they
shed light on the agency’s underlying rationale. To do otherwise would undermine the very
purpose of the Court’s two remand orders.

Finally, the agency provided several new documents as exhibits to its twadrema
memoranda that were not previously part of the administrative record. Whilgetheyacan
provide additional attachments to explain hbsame to the decision it did, theo@t
nevertheless must still rely only on evidence contained in the extant adatiméstecord that
supportghe agency'’s rationale and selectairthe time it made the decisioSeePrairie State

Generating Co. LLC v. Sec’y of Labor, 792 F.3d 82, 93-94 (D.C. Cir. 2015) (“[T]he ‘focal point’
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in arbitraryandcapricious review is ‘the administrative record already in existence’Otifzm

Camp v. Pitts411 U.S. 138, 142 (1973pee als®Ass’n of Private Sector Colleges &

Universities v. Duncan, 681 F.3d 427, 441 (D.C. Cir. 2012) (“In evaluating an agency’s

decisionmaking, our review is fundamentally deferential . .ut[wk are limited to assessing the
record that was actually before the agency.”) (citation and internaltiguotaarks omitted).
The Court will, however, consider these documents to the degree that they shed light on how the
agency considered evidence elsewhere contained in the extant administratiie reco
2. First Remand Explanation

Having addressed questions concerning evidence ietioed, theCourt now pivots to
an assessment tife agency’s first remand explanatiotss a reminder, the Barnes
Memorandunexplains that USDA considered several factors in seleitirge minimis
threshold, includingl) freerider implications of a particular quantit§2) an estimate of the
total quantity of theparticularagricultural commodity (both quantity assessed and quantity
exempted); (3) the impact of such a limit on small businesses; and (4) thélavaialing to
support a viable program operating at that exemption thresBaeleBarnes Mem. a2. The
Court will discuss each of these considerations and the evi@afieadants citéo support
selectingl5mmbfas the de minimis quantjtgs well as Resolute’s objections.

a. Free Riders

Thefirst — and perhaps most straightforwardlaim is that the agency took free riders
into considerationvhen selecting the de minimis quantitgarnes explainthat “[ijn approving
the proposed exemption threshold of 15[mmbf], USDA took into considetagqgootential
impact of free riders on an effective checkoff program for softwood lumlbe@rdt 5. Rather

than pointing to manifest evidence of this in the FederaisRaghowever, the agency citesly
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to the BRC'’s statements in its proposal thaee riders within the industry have taken
advantage of the voluntary nature of the programs, frustrating enthusiasopaod $or
fundraising among the paying playersld. (quoting BRC Proposal at 10 (AR1358mphasis
omitted). The agency'8arnes Memorandunfurther emphasizethe freerider concerns raised

in theBRC'’s “leafletadvocating approval of the atleff order,” which statethat tre

exemption’s “impact would bele minimis as far as free riders [are] concerriett. at 5
(quoting 20 Myths at 3 (AR0929)). sAResolute rightlpoints out in response, “USDA does not
cite any Federal Register notice to show th8DA considered free riders and agreed with the
BRC about the impact of the exemption” as to that consideraBieaPl. FirstRemandReply
(ECF No. 28)at 12(emphasis added)rhis is only the first of several problems with
Defendants’ explanation on remand.
b. Estimates of Total Quantity Assessed and Exempted

Defendants’ second factor was the total quantity of softwood lumber that would be
assessed as well as the portion exempted from assessment as de rAmidEDA largely
points tothe BRC'’s estimates to substantiate tidsat 3-5, the Court beginghere In proposing
the Checkoff Order, the Blue Ribbon Commissemitledona 15mmbf “de minimis exemption
for all producers and importers.” BRC Proposal at 10 (AR13%58)justify this selection, the
BRC provided estimates of the percentagéotdl softwood-lumber production capacityat
would beexcluded from assessmetthis exemptiorevel. Estimating that a total of 664
companies in the United States and Canada had an approximate total production cbpadt
billion board feet of softwood lumber in 2007, the BRC thstimated the share pfoduction
capacityit expectedvould beexempted based on several differéatminimis quantitiesid. at

11 (AR1360). It concludethat exemptingrroducersvhose production capacity wési|nder
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16mmbf” per year would result in 257 companies representing 2.5% of tosaitydgeingfull y
exempted Id. Despite the fact that both the BRC and the agency rely on this estimate as a chief
justification for the de minimis quantity, the estimate itseihéxplicably listed as “[u]nder
16mmbf’ per year, not under @Bnbf. The Court is uncertain whether this is a transcription
error,as everywhere else the agency tréda¢se estimatess if theymeasure an exemption of
15mmbf, not 16mmbf.

This discrepancwgside the BRCalso reportedhat exempting the first 15mmiyf
production capacityor all companiegincluding thosewith greater than 15mmbf annual
production capacity) would expand the amount not assessed from 2.5% to 11.3% of total
softwood-lumber productiocapacity. Id. The proposalvent on to state that “[tjheAB8C
believes that this proposal will meet both criteria, on the one hand be accepthblantustry,
and on the other mount a program of sufficient size and scope to achieve meaningsuirresul
the marketplace.’ld. at 10 (AR1359).

Turning now toUSDA'’s decisionmakingrocesstheBarnesMemaandumstateghat
USDA “[c]oncurr[ed] with the BRC that companies that produced under 15[mmbf] annually
equated to about 2.5% of the industry’s total assessable voliBaeies Memat 4. On this
basis, “USIA concluded that the adoption of the proposed exemption threshold of 15[mmbf]
was appropriate because 2.5% of the total assessable volume of softwood lumber is a ‘de
minimis quantity’ of that commodity and because the use of that threshold would notrasult
substantial amount of uncollected assessmeids.”

As Resolute points ouseePl. First Remand Reply (ECF No. 28) at 3 & riti2s isa

blatantcontradiction of the evidence provided in the administrative restdite time the agency
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announced the Checkoff OrdeAs the agency stated in the Federal Regighen it issuedhe
notice of proposed rulemaking,
Regarding exemption levels, the BRC explored projected
assessment income at exemption levels of 15, 20, and 30 million
board feet. With a 15 million board foot exemption, the BRC
projected a deduction dfL.3percent in assessment income. Table
4 below shows the BRC’s projected income levels at various
assessment options in light of the proposed 15 million board foot
exemption.
75 Fed Reg. at 61,013 (emphasis addé&bsolute is correct that the agency never once cited the
2.5% exemption estimate its noticesn the Federal Registelt is difficult to credit the agency
onfirst remand when it states thatincluded that “2.5% of thietal assessable volume of
softwood lumber is a ‘de minimis quantity’ of that commodity.”. Barnes Memat 4. If so,
why did the agency repatttat11.3% of quantityvas exemptedather tharf.5%?

Deepening the Court’s frustration is the fact thatBarnes Mewrandum does not
clarify how the agency (or the BRC) arrived at eittier 2.5% or the 11.3% estimate. Both
statistics are cited without any explanation as to their origin or sourcewhitelboth appeared
to derive from the BRC’s proposal, that proposal was not cited by the agdateyotice of
proposed rulmaking and theBRC proposalitself does not identifyts source otheseestimates.
SeeBRC Proposal at 11 (AR1360). Evafter the first remand order the Cowdsthusstill
unableto understand precisely what percentage of softwood lumber the agency thought would be
exempted from assessment when it promulgated the Checkoff Order. As discimsethiz

same methodological problem plagues the agency’s estimate of compamgxexkfrom the

Checkoff Order, which in turn necessitated a further remand order from the Court.
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c. Impact on Small Companies

Another factor the agency states it “considered in approving the proposed exemption
threshold . . was the impact that tlexemption would have on small companieBarnes Mem.
at5. In part, this is becausiee agency wagequired to examine the impact of the proposed rule
on small entities” under the Regulatory Flexibility Act, 5 U.S.C. 88 601-&27%Fed. Reg. at
61,012. As defined by regulations promulgated utiieeRFA, smalkoftwoodiumber entities
arethose that “hav[e] annual receipts of no more than $7 million,” which the agency roughly
translated as meaning manufacturevld ship[] less than 25[mmbf] per year . . .75 Fed.
Reg. at 61,012. @wingon data from the American Lumber Standard Comm({#&&C), the
agencyestimated th&t363 domestic manufacturers, or about 61 percent [of 5@&re small
entities that shipedless than 25mmbf per yedd. at 61,012 & n.15see alsd’arrottMem. at 8
9 (“Data obtained from thiALSC] provided the ostensible basis for these sentences”). As for
the foreignimporter data, the agensyated that itelied on “Customs datauggestinghat
“there were about 88Bnporters of softwood lumber annually. About 798 importers, or about 90
percent, importetess thah25mmbf per year and were thssall entitiesas defined by the
RFA. See75 Fed. Reg. at 61,012.

While a helpful starting pointthis explanatiordid not actually address the impauftthe
15mmbfexemptiononthesesmall entities Althoughthe agencylaimed that USDA has
performed this initial RFA analysis regarding the impact of the proposedmsmall entities,”

75 Fed. Reg. at 61,014 nowhere stated what the impattthe 15mmbf exemption would be on
companies shipping less than 25mmbf, such as the numbemplanies thathip between
15mmbf and 25mmbf per year (and would therefore pay assessments under the ChideRoff O

and how thee companies might be affected by the assessments
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Instead, the agency provided estimates of the impact of the 15mmbf exemption on
companies shippinigss tharll5mmbfper yearwhich it believed numbered 232 out 595
domestic manufacturerdd. Combining these 23@mestiananufacturers witlthe estimated
780 out of 883oreign companiethat imported less than 15mmbf per yehe ageay
determinedhat a total ofL,012 producers out of 1,478 woldd exempt fronassessments under
the proposed fder. Id. at 61,015. The agency, howeueeyerjustified why15mmbf wasa
reasonabl@roxy for a small company, as opposedhe 25mmbf definition of small entigs
defined by th&RFA. In response to comments, the agemeyely stated that it “condued] with
this exemption level because this level would exempt small operations that woud seHze
burdened by the assessment,” 76 Fed. Reg. at 22,772, never distinguishing between 15mmbf and
25mmbf. As a resultunder the agencyswn (and only)definition of small entity— the 25mmbf
measure used for its RFA analysimmany such small entitiegould, presumablyhe “burdened
by the assessment.” YEEDA provided no discussion as to how many such companies would
be affected othe extent of the burden.

Even more troubling, prior to the second remand order, the &lsorhadeason to
doubt the integrity oUSDA'’s estimatethat232 out of 595 domestic manufacturers ship less
than 15mmbf per yedrecausehe denominatofor this estimat@ppearedpurious.As Resdute
argues, there is a widksparitybetween thestimateprovided by the agency in the Federal
Register andhose offered byhe BRC, whichUSDA purpated to rely on SeeFirst Remand
Reply(ECF No. 28) at 8. The BRC'’s proposal,iethdid not offer separate estimates for
domestic and foreign entities, suggested that with a 15mmbf exemption, apprbxiztbdte
combineddomesticand foreign entities would be exempted oua ¢btal of664. SeeBRC

Proposal at 11 (AR1360). These numbers are not even closei8Eecombinedestimates
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of 1,012 out of 1,478The contrastindiguresarepuzzling because it appears that lO8DA
and the BRC derived their estimates from the ssmuece of data the Forest ServicBrofile
2009report 1d. n.14(citing Profile 2009); BRC Proposal at 4 (AR1353) (stating that “data and
much of the information in this application has been compiled from” Profile 2009).
Even more problematithe Profile 2009reportdoes not measure the number of
softwoodiumber entities; ibnly provides estimates for the number of North Amergammills
Given the confusion @r just what USDA was measurirtge Court examined tHerofile 2009

report itself asit explainedin its second remand order. See Resolute Forest Products, 2016 WL

1714312, at *2-3.USDA hadclaimed that & estimate of 595 domestic manufacturers was a
“number [that] represents separate business entities; one busingssaptihclude multiple
sawmills” 75 Fed. Reg. at 61,01X.et the agencygited Profile 2009as the source of this
information seeid. at n.14, and that document makes clear that the estimates measure “past and
current capacity odawmills' — not entities. SeeProfile 2009 at 15.To confirm this,the Court

itself averagedhe number of U.Ssawmillsin 20 tables listed in the appendix of fmofile

2009report forthe years 2007, 2008, and 2009, anived at the same numkbat USDA cited

in the Federal Registeés95. The problem, of course, is tiRatfile 2009 reported 595 dke

number ofsawmills whereas the agency reported 595 was the numigaitites Compare

Resolute Forest Products, 2016 WL 1714312, at *4 tith, 75 Fed Reg. at 61,0Hhd 76 Fed.

Reg. at 22,767.

Prior to the seconcemand order, therthe agencyad provided eithera coherent
analysisof the impact of the 15mmbf exemption @niall entities nor a reliablesource odata
for its estimate concerning the number of softwood-lumbetitiesexempted from assessment

The Court will return to this issue after summarizing its second remand order below.
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d. Sufficient Revenue

The last factor the agency poiritsinthe Barnedviemorandums “whether a checkoff
order that contained [the 15mmbf exemption] threshold would generate enough income to
support a viable and effective research and promotion program for softwood lumberes Ba
Mem. at 6. Drawingagainon estimates providday the BRC seeBRC Proposaht 1011
(AR1360-61), the agency “found that ‘the [proposed exemption] and the initial $0.35 per
thousand board foot assessment rate’ would generate ‘between $12lthasdl9 million [per
year] .. . with shipment levels ranging from 40 to 60 billion board feeéddrnes Mem. at 6
(quoting 76Fed Reg. a22,773. TheBarnes Memorandungoeson to state that “[a]greeing
with the BRC that ‘$20 million is an ideal thresti for an effective program .’. USDA
approved the proposed exemptiotd: at 67 (quoting 76 Fed. Reg. at 22,767

Resolute object® this explanation, arguirthat USDAimproperlyreliednot on data for
shipments in 2010 but instead on production capacity as of ZBaFirst RemandReply (ECF
No. 28) at 5.Given the substantial differences between these measurements and tire years
guestion, this could drastically alter the amount of revenue expected to be genedatiethe
Checkoff Order. Plaintiff contends that “USDA was supposed to rely on shipmentaata f
2010,” which was the “representative period” under 7 U.S.C. §(@¥17. Id. at 4. It also
alleges that the “BRC stated, without justification or explanation, that produefiacity was
being used in this analysis as a proxy for shipmerits.at 5 (citation and internal quotation
marks omitted).Resolute’s objamn is effectively two challenges: one to ear of
measurement (2007 vs. 2010), the other taytpe ofquantity measuretapacity vs.

shipments).The Court tackles each of these grievances in turn.

25



I. 2007 vs. 2010

The statutory provision concerning the “representative period” provides no imsirast
to how to measure that period, stating only that an optional referendum must include as
participants those “persons subject to an assessment” who “engaged in” the “prodrcti
“importation” of the commodity “during a representative period determined bydbestary.” 7
U.S.C. 8§ 7417(a)(1)(AlB). For the purposes of determining participants in the referendum, that
periodwascalendar year 2010, the most recent year for which data was availabhgotmeing
the referendum on April 22, 201U SDA stated that eligible participants would include all those
who “have domestically manufactured and/or imported 15 million boataifenore of
softwood lumber during the representative period from January 1 through December 31, 2010.”
76 Fed. Reg. at 22,757. Such a determination appears to be eminently reasoned and appropriate.

What isleft of Resolute’s challenge is the lag beem theyear of data relied upon ftine
initial proposal and the year used for referenceligibility purposes The Court thus now
considers the reasonableness of the delay between the year relied on fpidg\ke estimates
(2007) and theeferendunirepresentative period” (2010). Because the agency was required to
undergo noticeandcomment rulemaking before implementing the referendum, some delay

between the time of the BRC’s proposalUB8DA and the final implementation of the

referendum was ablut inevitable.Cf N. Mariana Islands v. United States, 686 F. Supp. 2d 7,
15-16 (D.D.C. 2009) (finding 18 months reasonable period for agency to undergoamatice-
comment rulemaking). After all, notk@ndcomment rulemaking was not the first stephe t
process here; the BRC hadfitst gather research on the utiléyd feasibility othe proposed
Checkoff Qder, engag&SDA in getting the Secretary’s approval, and assist in the formulation

of the proposed rule. The record suggests this time period was lengthy; bsuair €010, the
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BRC seemed to indicate it had already worked with AMS for the prior two gedtse proposed
Checkoff Qder. SeeJordan Letter at 2 (AR1351) (expressing appreciation for AMS’s assistance
“over the past two years”)Some amount adelay is therefore reasonalletween the initial
data gathering required to develop a proposed rule and the final rule issued afésanubti
comment rulemaking. Nor was the agency ignosigstantially moreecent datayhen it
issued the notice of proposed rulemakihgppears that the latest year for which complete data
was available was 200&eeBRC Proposal at 11 (AR1360) (providing omelstimated as
opposed to actual softwood-lumber consumption data for the year 2009). R&bdhite is
correct in recognizing that the difference between 2007 and 2010 was probablgangnifi
considering the effectsetrecession had on the softwdadiber market, if this were the only
problem with the agency’s datdSDA would likely be on firm footing.
ii. Production Capacity vs. Shipments

Resolute’s objection to the time period of the estimates gains tralctaeverwhen
considered alongside its complaint about substituting production capacity foesitsam
selecting the 15mmbf de minimggantity. The Court shar®aintiff's concern about the
agency’s unaccounted use of production capacity in place of actual shipments, given the
potentially vast differences between these measures. Resolute charges th8R(i]istated,
without justification or explanation, that production capacity was being ‘used in this analgsis as
proxy for shipments.” Reply at 5 (quoting BRC Proposal at 11 (AR1360)). Technically
speaking, the BRC did provide some explanation: “Given current market conditi®tetie is
‘relatively’ correct, but doesn’t take into account recent temporary and pentneosures,
reduced production, and possible omissions or double counting due to subsidiary relationships.

Efforts were made to elimate these.” BRC ProposalXt (AR1360).
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This explanation nevertheless falls far short of a justification for the chorteupaly
when the very same page of the BRC Propasdes clear just how stark the differences were
between production capacity and shipments: whil2009 actual U.S. consumption of softwood
lumber was estimated to be only 31.9bbf, the estimates used to justify the 15mmpfiexe
measured nearly 75bbf in production capacity in 2007 — well over double actual consumption.
Id. Here, the year in questiomade a substantial défifence: the BRC’s data for 2007, 52.7bbf in
shipments vs. nearly 75bbf in capacglipws a far smallegapbetween capacity and shipments
than in 2010, confirminghe significance oResolute’s concern that the pexession data v8a
significantly outdatedld. Worse still, while the BRC was at least transparent about the
difference between production capacity and actual shipnremtg)ere in the agency’s notices
did USDA make clear that its estimates regarding the 15mmbf exenyatiembased on
production capacity, not actual shipments. It insteackly opaquely referencedwithout
citation—the BRC’s estimatesThis measuremeris also troublindbecause it treats all of U.S.
and Canadian softwood lumber as a commainket. Yet it iconceivable, if not probabléat
much of Canadian softwood lumbemains in Canada amslnot imported into the United
States, which means that some additional portion of that production capacity woultunever
into actual shipment® the United States

3. Second Remand Explanation

Resolute’s arguments concerning us@@d7capacity data v010 shipment data,
confusion over whether 2.5% or 11.3% of softwood lumber would be exempted from
assessment, and discrepancies in the estimatee number of companies exempted and those
that were eligible to participate in the referendefiithe Courtscratching its head, uncertain as

to whether any of the data cited by either the BRO®DA waslikely to have beerorrect(let
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alonesuppotive of the 15mmbf de minimis exemptjorWhile an agency’s “decision of less
than ideal clarity” does not necessarily constitute thais arbitrary or capricious, “the
agency'’s path [must nonetheless be] reasonably be discefimettiing a rational connection
between the facts found and the choice ma@&dte Farm463 U.S. at 43 (citation and internal
guotation marks omitted). HE agency’s response to the first remandfé&elshort of this, with
discrepancies implicated in nearly every pertirestimate the agency provided in its notice of
proposed rulemaking. The Couas a result, was assumeither that the data supported the
agency'’s decision nor thatwasaccurate.Unableto discern the agency’s patthe Courbnce
more remandethe matter, this timespecificallyorderingthatthe agency provide:

1. An account of the BRC’s “Actual U.S. Consumption 22089”
estimate on page 11 of its BRC Propdsala National Research
and Promotion Program For Softwood Lumber (AR1360), and
verification of this estimate based on its underlying source or
sources;

2. An account of the BRC'’s “Impact of Exemption on Chetfk
Participation: Capacity Removed from Assessment” estimate on
page 11 of the same document, and verification of this estjthate

257 companies representing 2.5% of capacity would be exempted]
based on its underlying source or sources; and

3. Verification via underlying data of the estimates provided in the
agency’s notice of proposed rulemaking (Softwood Lumber
Research, Prontion, Consumer Education and Industry
Information Order, 76 Fed. Reg. 22,757 (Apr. 22, 2011) concerning
the number and percentage of softwdaahber market participants
exempted from the checkoff order at thB-rillion-boardfeet
threshold.

Resolute Forest Products, 2016 WL 1714312, at *4.

Defendant®nce again responded walhmemorandurrthis time from Charles W.
Parrott, Deputy Administrator of the Specialty Crops ProgrbAMS. As this document
provided responses to the Coudfgecificrequests ints second emandorder, the Court will

assessghe explanations light of the difficulties identified above
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a. Actual U.S. Softwood Lumber Consumption

As totheestimates of actual softwoddmber consumption, Parrott responds that
Stephen M. Lovett, who then worked for the BRC and prepared the estimates in the BRC
Proposal, drew on data supplied by Random Lengths, “a firm that ‘provides the forestgroduct
industry with unbiased, consistent and timely repoftmarket activity and prices, related trends,
issues, and analyses,” Parrott Meah2 (quoting id., Exh. B (About Random Lengths)), and
from Forest Economic Advisors (FEA), whitdescribes itself as a firm that ‘brings modern
econometric techniques to the forest products industig.”(quoting_id, Exh C (About Forest
Economic Advisors)). Random Lengths, in turn, advised the agency in response to the second
remandorder that it obtains figures like those drawn on by Lovett from “industry adgos,
like the Western Wood Products Association, and industry analysts, like R&EACitation and
internal quotation marks omitted).

Although Lovett cannot precisely replicate the calculations he made in 2010, USDA
provideda similar estimate based data available to the Court, drawing on the Forest Service’s
Profile 2009 report. The agency pointed to “Table 4—United States softwood lumhesecy-
market, 2003-2009” of the reposgeeProfile 2009 at 3, as a close approximation of the data
included in “Actual U.S. Consumption 2003-2009.” BRC Proposal at 11 (AR1360). Because
the Forest ServiceBrofile 2009measured total engse in cubic meters, the BRC converted this
measure into billion board feet for its calculatidn$hus for the calendar year 2008, the
estimate of 99.0 million cubic meters citedArofile 2009 converts tapproximatelyt1.9 billion

board feet, slightly off of the 42.7bbf estimated by the BRC in its proposal to AMS in 2010.

! Througlout this Opinion, the Courtses the ratio of 2.36ubic metes per 100(board feet (or 1:423p convert
between these two measureSee75 Fed. Reg. at 61,010 (“One cubic meter is equal to 423.776001 board feet.”);
see alsd’arrott Mem. at 3.
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While the difference bateen 42.7bbf and 41.95bbf is not zegiven the differences and
variations in underlyingeporting sources for the softwoddmber market, a difference of less
than 2%is not itself alarming

Even if this data seems generally reliable, as discusseer ghe 15mmbf exemption
threshold was set not on the basislafa aboutctual consumption, but on the basis of data bout
productioncapacity SeePl. Second Remand Response at 7 (“USDA relied (if at all) on lumber
production capacity data, not on lumber consumption data . . . .”). And even the BRC’s own data
recognizes how vast the differences were between production capacity andlapmeaits. As
noted above, the BRC’s proposal stated that actual U.S. consumption of softwood lumber was
estimatedo be only 31.9bbf in 2009, while the production capaesiyg estimated at nearly
75bbf, well over twice the consumption figur8eeBRC Proposal at 11 (AR1360%uch a huge
disparity undermines the credibility of either the 2.5% or 11.3% estimate acttiad quantity of
shipped softwood lumber that would be exempted from assessment.

b. Impactof Exemption Etimates

The Court’s second remand order also requested that the agency fJevndecount of
the BRC'’s ‘Impact of Exemption on Check-off Participation: Capacity Removed from
Assessment’ estimate . . . and verification of this estimate based on its ungdeolyrce or

sources.”Resolute Forest Products, 2016 WL 1714312, at *4. In the Pileattrandum, the

agency explains thdt.ovett prepared the impaof-exemption estimate,” relying on an earlier
version of the Profile 200@&port 6eeSecond Notice, Exh. EHenry Spelter, David McKeever

& Matthew AldermanProfile 2007: Softwood Sawmills in the United States and Caridtla

RP-644 (Oct. 2007))), as well as “a draft of Profile 2009 that Mr. Lovett obtainedi fhe

authors of what would eventually become the final published Profile i2@@8t because “he
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wanted to use the mbrecent data availableParrottMem. at 4. The agency also explains that
“[t]he updates to the data that Mr. Lovett used consisted of information that he dbtaine
regarding mill closures and mills not in operation because of the economic doviatiuoegan
in 2007.” Id. This explanation does ne¢em to square with Lovett’s ultimate estimates
included in the BRC'’s proposal, for we are told that “2007 Capacity [was] used in tlysiana
as a proxy for ‘shipments.” BRC Proposal at 11 (AR1360). If so, then what happened after
2007 would be irrelevant to these estimates. This is yet another instance inhghagemcy’s
explanation is not on all fours with the evideas@ilablein the administrative record.

In part to shore up doubt, the agency states that “[a]t the request of USDA Jdanke
of FEA has prepared . . . two impactefemption estimates using data” from “individual
sawmill capacity from Appendix C terofile 2007, adjusted for mills knowry -EA to have
closed in 2008,” as well as an estimate drawing on “data on individual sawmilltgdpaTi the
Appendix to_Profile 2009 Parrott Memat 5. Neither of these estimates is particularly helpful,
however, as both simply rely ¢dne same dataithout explaining th&RC’s methodthat

converted897 sawmills identified in thBrofile 2009 reportseeResolute Forest Products, 2016

WL 1714312, at *4 tbl.1, into approximately 629 companies, 254 (or 243) of which supposedly
had production capacity of less than 15mnBéeParrott Mem. at 5see alsBRC Proposal at
11 (AR1360). It simply defies logic that the agency has failed on multiple remands to explain
precisely how iderived its estimates for the number of companies excluded and includsad und
the Checkoff Order, and it strongly suggests faDA never actually knew them

Thisraisesa related problerwith another of USDA'statedreasongor selecting
15mmbf as the de minimis quantity: generating sufficient revenue feffestive checkoff

order. The substitution of capacity for shipments raises serious doubts as to wisether
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Checkoff Order wouldh fact raise the revenue both the BRC and the agency statedtitaise
to be successful. In its notice of proposed rulemaking, the agéfirayedthe BRC'’s
conclusion that “an exemption threshold of 15[mmbf] was appropriate and would generate
sufficient income to support an effective promotion program for softwood lumber.” 75 Fed.
Reg. at 61,013. This conclusion presumably drew on the BRC’s proposal, which stated that “$20
million (from assessments) is the threshold for an effective programathat@ve the nedésl”
BRC Proposal at 10 (AR1359). The BRC estimated that “an initial assessreerft$at35/mbf
... would raise sufficient funds for a $20 million progrartd” The BRC’s own chart, however,
recognized that with a 15mmbf exemption threshold, the Checkoff Order would egbeer
shipments of 60bbf to yield $21 million at an assessment rate of $0.35/mbf neetssitate
upping the assessment rate to $0.50/mbf to yield $20 million on 40bbf in shipritertis1011
(AR1359-60). If actual shipments in 2009 were 31.9bbf, however, the Checkoff Order would
haveyieldedfar less than the $14 million that was estimatedDibf in assessmentd. at 10
(AR1359), itself an amourar lower than what the BRC suggested was necessary for an
effective marketing campaign. Given these issues with the underlyingtdsi@ifficult to
understand how the agency could have concluded that the 15mmbf exemption “would generate
enough income to support a viable and effective research and promotion program for softwood
lumber.” Barnes Memat 6. This, of course, is only one of thefects irthe data the agency
claims supported the 15mmbf exemption.
c. Estimates of Companies Exempted and Total Companies

The Court also ordered the agency to clarify seemingly contradictory esgtinfahe

number and percentage of exempted softwood-lumber producers and exporters included in the

Federal Register notices to ensure that “some verifiable source of data acdepieyd the
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softwoodiumber market.”Resolute Forest Products, 2016 WL 1714312, at *3. Prior to the

second remand order, the agency had never been able to provide a coherent account of the
estimates used tssesshe number of softwood-lumber companies that woulexXaenpt from
the Checkoff Order. ThearrottMemorandum, unfortunatelfalls short as well.As the Court
explained in itsecond emandorder, the 595 domesticrfanufacturersthatUSDA citedin its
noticeof proposed rulemaking appeanstead to be threeyearaveragg2007-2009 from
Profile 2009stimates for the number of sawmilisthe U.S.1d. at *2-3. WhereadJSDA stated
that this “number represents separate business entities [where] . . . one busilyassg
include multiple sawmills,” 75 Fed. Reg. at 61,012, the Profile 2009 report on which that
estimate was based clearly specifies tisatount consists afawmills, not business entitieSee
Profile 2009 at 15 (“The following maps and tables show past and current capacityroisaw
and the availability of timber, by county, in the vicinity of these mills . . . .").

The agency retorts in the Parrbtemaandumthat ‘{b]ecause the industry was in a state
of flux, USDA considered it reasonable to use the figure 595 . . . . [but] should have explained,
however, that the Forest Service figures were for sawmills . PartottMem. at 8. It further
defend that*"USDA had no data on how many sawmills were individual business entities or
were part of a group of sawmills making up one business entityTherefore, USDA treated
each domestic manufacturer (sawmill) as a separate entity in its afalgsig his explanation
is extraordinary given that the agency expressly characterizestingateas measuringntities
see75 Fed. Reg. at 61,012 (“This number represents separate business entities; one business
entity may include multiple sawmills”and then relied othat measur& determinghe number
of companieghat would be exempted under the proposed Checkoff O8t# e.q, id. at

61,013 (“Of the 595 domestic manufacturers, it is estimated that about 232, or 39 percent, ship
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less than 15[mmbf] per year and would thus be exempt from paying assessmentseunder t
proposed Order.”); 76 Fed. Reg. at 22,772 (*USDA concurs with this exemption level because
this level would exempt small operations that would otherwise be burdened byetbEnasst.”).

TheParrott Memorandum also reveals that the agency never really knew how many
companies ship less than 15mmbf: “[25mmbf] per year is the lowest number of baodod fee
which[the American Lumber Standard Committeepregated shipment data. Having no
individual company shipment data to use for U.S. entities . . . USDA referred in ¢nésieces
to shipments of 25[mmbf] per year rather than shipments of 15[mmbf] per ydarThis is
incredibleconsidering the agency’s repeated contention that it pdtiie 15mmbf number on
the basis of the number of companies that would be exempted from asses$mreatsy, it
had no reliable data whatsoever concermiognestic entitieshipping less than 15mmbf per
year The agency’s explanation thatacked sucldatg furthermorejn no way jusifies falsely
portraying its estimates as being those of entities rather than sawhsl8enator Daniel Patrick
Moynihan once said, “Everyone is entitled to his own opinion, but not his own facts.”

Even wose,howeverthe agencyhenincorrectly transmuted the number of entities

shipping_less than 25mmbf — 363, according to&h8C — for the number shipping more than

15mmbf. It appears to have subtractesi3 (entities that ship less than 25mmfs§m the595

(total sawmills)to conclude -arbitrarily— that “about 232, or 39 percent, ship less than
15[mmbf] per year and would thus besexpted from paying assessments.” 76 Fed. Reg. at
22,767. The agencyas no explanation for this astounding ermsteadsimply acknowledging

it in a footnoteon remand SeeParrott Mem. at 9 n.3. In sum, the agency substituted 15mmbf

for 25mmbf, sawmills for entities, and production capacity for shipments, withowg bein
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transparent about any of these substitutions. To garnish this platersfit then got its basic
arithmetic backwards.

Defendants’ datan foreign importers is hardly more assuridg a reminder, the
agency relied on “Customs data” that suggettat“there were about 883 importers of
softwood lumber annually.” 75 Fed. Reg. at 61,0IBe agency further stated tifga]bout 798
importers, or about 90 percent, imported” so little softwood lumber as to be consideded smal
entities. Id. The notice of proposed rulemaking later stated that 780 out of 883 importers
shipped less than 15mmbf, and so only 103 foreign importers would pay assessments under the
Order. Id. at 61,013.In contrast to most of the other estimates it discuskedgdencyrovided
no citation as to the specific source of that estimate, déspite the Court’s express instruction
in its second emandorder to provide “[v]erification via underlying data of the estimates
provided in the agency’s notice of proposed rulemaking . . . concerning the number and

percentage of softwooldimber market participants exempted from the checkoff order,” Resolute

Forest Products, 2016 WL 1714312, at *4, the agency failed to provide any additional support

for the claim Instead, the Parrdilemaandummerely repeats the agency’s conclusory
statement in its noticecCompareParrott Mem. at 9‘These sentences drvased on information
obtained by USDA from Customs and Border Protection (CBP) for the years 2007-20B9s CB
the sole source afformation available to USDA concerning importers of recravith 75
Fed. Reg. at 61,012 (“[A]ccording to Customs data, it is estimated that, between 2007 and 2009,
there were about 883 importers . . .After additional opportunities to substanéiats estimates
that is not good enough.

The absence dhe underlyingdata is especially galling considering thia number of

Canadian sawmills derivedoimthe Forest ServiceBrofile 2009 — an average of roughly 349,
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seeResolute Forest Produc®016 WL 1714312, at *4 tbl.1 — is far smaller than the 883

importers cited by the agenciecausaJSDA itself statedhat “imports from Canada . . .
compris[e] about 92 percent of total imports,” 75 Fed. Reg. at 61,004, it seems incredible that
883separate entitigsport softwood lumber into the U.S. despite the existence of only 349
Canadian softwootlimber sawmillsn total
Defendants also appeiar have introduced new errors in the Parrott Memorandum, in

which it is claimedhat

USDA estimated that 335 entities domestically shipped ooitag

15[mmbf] or more annually and, therefore, would pay assessments

under the program (232 U.S. manufacturers and 103 importers) and

1,143 entities domestically shipped or imported less thamrhbf]

annually and would be exempt from paying assessments (363 U.S.

manufacturers and 780 importers). Given the uncertainty in the

industry at the time with mills closing or not operatitifsDA’s

estimate proved to be remarkably accurate. Thee38mae of

assessment payensms very close to the number of entities (311)

that were found eligible to vote in the 2011 referendum . . . .
Parrott Mem. at 10. Dismayingly, the agency seems again to have transited its own
incorrect figures. Parrott clas that 232 U.S. manufacturers were estimated to pay assessments
and 363 would be exempt, the agency’s notice in the Federal Register stated just the
opposite.See75 Fed. Reg. at 61,013 (“[]t is estimated that about 232 . . ledsghan
15[mmbf] per year and would thus be exempt from paying assessments . . . [and] about 363
domestic manufacturers . would pay assessments .”) (emphasis added)rhe Parrott
Memorandum thus should have said that the total number of estiemdiggespayingin was
466. eid. (“Thus, about 363 domestic manufacturers and 103 importers would pay

assessments under the Ordehis 466 estimate- which itself is based on completely spurious

estimatesas discussed aboves+tself not close to 311 at all. The only thing remarkable about
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the agency'estimats is that even after two remanddSDA still manages to introduce new
basiccomputational errors ta its calculationsn an effort to shore up its shoddy data.

In sum, the little data the agency pregel in its rulemaking notices was patently
misrepresentative, and after two remands it has not provided a more reliabée 3bragency
still has not been able tiffer a coherent explanation for its estimate that “about 363 domestic
manufacturers antl03 importers would pay assessments under the OrtitkerRNo source -the
agency, the ALSC, or the Forest Servidersfile 2009report— seems tadentify how many
domestic manufacturers produce less than 15mmbf per kaeking reliable data, the Court has
no way whatsoever to assess the impact of the 15mmbf exemption oestitial and it casts
doubt on whether the ageneyenhad its eyes on the road as it steered the proposed Checkoff
Order through notice and comment.

*

As the Court has thoroughly expounded above, the agency’s explanation of its selection

of 15mmbf as the de minimis quantity exempted raises a litany of problesmsliance on

production capacitgstimates from 2007 for a rule assessing astupments and implemented

nearly four years latarndermines the agency’s ability to rely on estimates regarding the
percentage of softwood lumber removed from assessr@wnen that actual shipments were
estimated to be less than half of production capacity during this period, it alsdystaligginto
guestion whether the Checkoff Order could produce the revenue both the BRGRAdtated
were necessary to run an effective marketing campaigorse still, the agency has gone back
and forth as to hether it relied or2.5% or 11.3% of production capac#gthe“de minimis
guantity. Its contradictios suggesthe agency is either uncertabout why it madés decision,

or elseis simply making it up as it goes alang
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In all probalility, of courseneitherestimate is likely to represent the actual quantity of
shipmentsxcluded from assessment under the Order. Nor does the Court have any way to
verify whether this is truedespite two chances on remand, the agency has not provided an
adequate explanation for hotstransmuted datiiom the Forest ServiceBrofile 2009reporton

production capacitiefor sawmillsinto data on shipmentsy entities Nor has it provided the

underlying U.S. Customs data it purports to have tsedtimatdehe number oforeign

importers The agency’s problems do not end there, howeverfir€@@memand the Barnes
Memorandum statabhat USDA considered “the impact of program requirementsroall
businesses,” Barnddem. at 2, buessentially all othosedata seem faulty, contradictory, or
unsubstantiated, and the agency’s Parrott Memorandum on second remand could not resolve
them The agency’s claim that it considerd@ “free rider implcations”of a 15mmbf

exemptionis not substantiatdaly anyindication of this whatsoever its rulemaking notices.

The record, in sungimply contains too many misstatements, unsubstantiated (or
incorrect) estimatesind statements contradicted by the agency’s subsequent litigation positions
to support theelection of 15mmbf as the de minimis quantiltyis no rejoinder that the BRC
had better estimates and a clearer understanding of the measurements in.qiskiothe
CPRIA contemplates cooperation between the agency and industry groups in proposing and
implement checkoff orders, the Secretary remains obligated under the stdtgeetming| that
a proposed order is consistent with and will effectuate the purpose” GPRR&, 7 U.S.C.

8§ 7413(b)(2), and this mustat a minimum- require arindependent verificatiothat there was a

“rational connection between the facts found and the choice made.” Americans for &Hg Ac

706 F.3d at 449 (internal quotation marks omitted). Given the record in this case, no reliable

evidencesuggests the agency verifigat even could verifyarational connection between the
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estimates anthe BRC’sselection of 15mmbf as the de minimis quantityre agency,
furthermoreis required to “give due notice” about the proposetkr in the Federal Register,
see7 U.S.C. § 7413(b)(2and “due notice” surely requires reasonably accuratecg@mainly
not blatantly misleading) data substantiate its decisi@md provide intesged commentators
with the opportunity to assess the proposed rule.

As citedabove, “@ agency rule [is] arbitrary and capricious if the agency . . . offered an
explanation for its decision that runs counter to the evidence before the ageasg or i
implausible that it could not be ascribed to a difference in view or the product of agency
expertise.”_State Fard63 U.Sat43. None of the relevant evidenpeovided byUSDA
during rulemaking could reasonably be relied upon to conclude that 15mmbflveoalde
minimis quantity because none of the statistics cited can be reasonablypsli@o measure
what they purport And where an agency has relied on incorrect or inaccurate data or has not
made a reasonable effort to ensure #pgiropriate datavas relied upon, its decision is arbitrary

and capricious and should be overturn8ee, e.g.Native Vill. of Point Hope v. Jewell, 740

F.3d 489, 502-03 (9th Cir. 2014) (overturning agency’s determinasi@mbitrary and capricious
afterfinding agency assumptiongere maddoased on contradictory estimates and without

rational basis in recorgKentucky Riverkeeper, Inc. v. Rowlette, 714 F.3d 402, 410 (6th Cir.

2013) (overturnings arbitrary and capricio@gency’spermitreauthorizatiorwhere agency

relied on inappropriate estimatesgauge impact of reauthorizatjp&ierra Club vEPA, 671

F.3d 955, 965-66 (9th Cir. 2012) (overturning as arbitrary and capricious agency’s action where
it failed to consider newer “data [that] told a different storytha. earlier datathatagency had
actuallyrelied upon and where agentgdfailed to provide an adequate explanation for its

reliance on outdated data)

40



In short, “acourt must be satisfied from the record tH#te agency . . . examine[d] the

relevant data and articulate[d] a satisfactory explanation for its attitslander E. Pipeline

Co., LLC v. McCarthy, 525 F.3d 141, 151 (2d Cir. 2008) (quo8Btaie Farm463 U.S. at 43).

After all, “[t] he requirement that agency action not be amyitvacapricious includes a

requirement that the agency adequately explain its redeiiblic Citizen, Inc. v. FAA, 88 F.2d

186, 197 (D.CCir. 1993). This standartinandat[es] that an agency take whatever steps it
needs to provide an explanation that enable the court to evaluate the agésawtionale at the

time of decision.”_Dickson v. Secof Def,, 68 F.3d 1396, 1404 (D.C. Cir. 1995) (quoting

Pension Benefit Guaranty Corp. v. LTV Corp., 496 U.S. 633, 654 (1990)). The Court has given

the ageny multiple chances to provide that explanation, iahds fallen shoreach time

Without any reliable data to support the selection of 15mmbf as the de minimis quantity

exempted, that decision cannot be characterized as anything other than arldtagramous.
Finally, what of Resolute’s constitutional challenges? Because the Court has found the

Checkoff Order arbitrary and capricious as promulgated, it need not reach &ssolut

constitutional challenges to the CPRIA, both facial and as apfiedSpector Motor Serv. v.

McLaughlin 323 U.S. 101, 105 (1944) (“If there is one doctrine more deeply rooted than any

other in the process of constitutional adjudication, it is that we ought not to pass on qudstions

constitutionality. . . unless such adjudication is unavoiddpjsee alsdResolute Forest
Products, 130 F. Supp. 3d at 105.
V. Conclusion

On the basis of the contradictory, conflicting, and misstated estimatetbddsainove,
the Court concludes that the agency’s selection of 15mmbf ae thenimis quantity was

arbitrary and capricious and that, accordingly, the Checkoff Order was gateaiunlawfully.
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The Court in the accompanying Order will set a hearing to discuss the apiaropxt steps

concerning the remedies sought by Plaintiff.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: May 17, 2016
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