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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANDREW P. MOORE,
Plaintiff,

V. Civil Action No. 14-2109JDB)

BENJAMIN S. CARSON,! Secretary, U.S.
Department of Housing and Urban
Development, et al.

Defendants.

MEMORANDUM OPINION

Andrew Moore is a former employee of the U.S. Department of Housing and Urban
Development (HUD He is an AfricamrAmericanman over 62 years oldnd heallegeshat HUD,
and several individually named HUD employees, took dozens of adverse actions against him
because of his raceex and ageand in retaliation for fiing a complaint with the Equal
Employment Opportunity CommissiggEOC) In a June 17, 2016lemorandum Opinion and
Order, his Court granted motionto dismiss all claims agasihthe individualdefendantsgranted
in part the motion to dismiss the claiagainst HUD itselfvia the HUD Secretaryand granted
in part HUD’s motion for summary judgment on Moore’s remaining claidismately, hie only
one of Moore’s claims to survive is his claim of a hostile work environment under the Age
Discrimination in Employment Act (“ADEA”), 29 U.S.C. 8§ 621 seq. Unhappy with thigesult
Moore filed a motion to vacate the Juned&tision After a detour toiteD.C. Circuit that motion

is now before tis Court. For the reasons explained below, the Court will deny Moore’s motion.

I Benjamin S. Carson has been substituted for Julian Castro as the Sexdfrétarl.S. Department of
Housing and Urban Development per Federal Rule of Civil Procedure 26(d)
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BACKGROUND

l. Factual Background

The facts are explained more fully in the Court’s June 17 Memorandum OpBeed 92
F. Supp. 3d 18, 31-33 (D.D.C. 201@).brief summaryhere will suffice?

In 2014, Moore was selected as a finalist for tAeesidential Management Fellowship
(PMF) by the Office ofPersonnel Mnagement Am. Compl. [ECF No. 12ff 27. The PMF
programis a twaeyear félowship that serves as an entrance to federal employment for certain
individuals with advanced degreeSee5 C.F.R.88 362.403(b)(f), 362.404a). In March 2014,
Moore interviewed with HUD at a job fair where agencies could recruit ardPiMF finalists.
That interview led to a job offer for a role that Moore believed was a “managegrosition”
overseeing housing grants and vouchers in thé/#forth, Texas, regional officcseeAm. Compl.

1 28.

When Moorestartedthe job in April 2014, he was dismayed to learn thatdleswas that
of a building inspector, rather than a manaddr.{{ 36, 4647. Much to his frustration, he saw
other PMF enployees with less educatiamdmanagement experience assignefig¢ier paying
positions. Id. 1 43. Moore believes that HUD intentionally discriminated against him by
fraudulently “deceiv[ing] him into believing that he would be offered a legignfsidential
Management Fellow positionid. Y 126(a), and then pushing him into a worse role once he arrived,
id. § 34. And he believes this discrimination campaign contiuneg he wasrmothe job. He
argues that other PMF employees at HJID particula, employees who were female, not African

American,or were youngerwere treated better than he wad. 11 61, 66.

2 These are the facts as alleged by Moore, unless otherwise noted. Moores vémsvents is at times
difficult to follow, but this version represents the Court’s best effodigtll the narrative.
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Ultimately, Moore was fired on September 24, 20I4.9 107. He alleges that his Notice
of Termination containsfélse trumpeeup charges and that other PMF employees (who were
younger, femalegr not African American) were not firedd. 1108, 113.

I. Procedural Background

In the fall of 2014, Moore filedwo formal Equal Employment Opportunity (EEO)
complaints charging HUD wittace and sex discrimination, retaliation, hostile work environment,
and discriminatory and ta&iatory discharge. Id. § 19. He also separately raised his age
discrimination claim with the EEO@round the same time, when he filed a notice of intent to sue
Id. 1 17. He ultimately brought suit in this Court on December 11, 2014. He raised nine causes
of action. The first five allegd that thenHUD Secretary Julian Castro (hereinafter, HUD)
discriminated against Moore based on his age, geaddrraceand retaliated against him in
violation of the ADEA and Title VII. Specifically, Counts | and Il allege a list of twetfibur
discriminatory actions taken against Moore. Count Ill asserts retaliatsad lmam many of the
same discrete incidents. Count IV asserts a discriminatory and rejaltastile work
environment And Count V claims that Moore’s termination was also discriminatory and
retaliatory.

The last four causes of action alleged that nine individual employees otHh#pired to
obstruct justice in violation of 42 U.S.C. § 1985(2) (Count VI); conspirel@poive Moore of his
rights and privileges in violation of 42 U.S.C. § 1985(3) (Count &ftdengaged in a pattern of
racketeering activity in violation df8 U.S.C. 8§ 1962(c) (Count VIll)and thaffour individuals
engaged in “negligence to prevent spimacy in violation of 42 U.S.C. § 1986 (Count VII).

On August 11, 2015, the defendants fieechotion to dismiss or, in the alternative, for

summary judgmen SeeDefs.” Mot. to Dismiss & Mot. for Summ. J. [ECF No. 2d]heysought



to defeatall nine counts of the coptaint eitherby dismissalunder Rule 12(b)(6) for failure to
state a claim or under Rule 56 sammary judgment. Plaintiff opposed the motarguing that
he had not yet had the opportunity to engage in discogagPl.’s Oppn [ECF Na 30]. Healso
filed a motion to disqualify the presiding judg8eePl.’s Mot. to Disqualify [ECF No. 53].

The Court granted in part and denied in part the defendants’ motion to dismisshe
alternative, for summary judgment. Ultimatdi§pore’s allegation of a hostile work environment
based on age discriminatig@ount IV)was the onlyclaim thatsurvived. All other claims were
either dismissed or summary judgment was granted to the defendant. The CGouleradsl
Moore’s motion to disqualify the presiding judge.

Moore thenfiled the motion at hand to vacateathudgment. SeePl.’s Mot. to Vacate
[ECF No. 63]. Further proceedings on Moore’s remaining claim were stay&sdthwdimotion to
vacate proceededSeeJuly 15, 2016, Minute OrderMoore alsofiled an appeal of the Court’s
June 17, 2016 Order. Notice of Appeal [ECF No. 76]. The D.C. Circuit dismissed the appeal fo
lack of jurisdiction because this Court’'s June 17 Order megihier afinal order norsubje¢ to

interlocutory appeal.SeeMoore v. Castro, No. 26361, Order (D.C. Cir. Feb. 6, 2017) (per

curiam) (nonprecedentidllECF No. 821]. For the reasons explained below, Moore’s motion to
vacatewill be denied.

LEGAL STANDARD

Moore has styled his request as a motayrelief underederal Rules of Civil Procedure
60(b)(3) and 60(b)(4)The formempermits relief from “a final judgment, order, or proceeding” for
“fraud[,] . . . misrepresentation, or misconduct by an opposing paRgd. R. Civ. P. 60(b)(3).

The later permits relief when “the judgment is voidd. at 60(b)(4), that is, when “the rendering



court was powerless to enter iKarsrer v. Lothian, 532 F.3d 876, 886 (D.C. Cir. 2008) (quoting

Combs v. Nick Garin Trucking, 825 F.2d 437, 442 (D.C. Cir. 1987)).

However,as the text plainly stateselief under Rule 60(b) is only available “fronfiaal

judgment, order, or proceeding.” Fed. R. Civ. P. 60(b) (emphasis adeéedajsdsse v. Am.

Univ., 544 F. Supp. 2d 25, 29 (D.D.C. 2008). The Court’s June 17 Order was not final because it
did notresolve all oMoore’s claims. SeeMoore, No. 165361,0rder (D.C. Cir. Feb. 6, 2017)
Rule 60 ishereforenot the proper vehicle for Moore to seek relief from the Court’s judgment.

The Court will instead construe Moore’s motion as one for reconsideration under Rule
54(b). A court may revise its own interlocutory orders “at any time before the drajydgment
adjudicating all the claims and all the parties’ rights and liabilities.” Fed. RPCb84(b) see also

Cobell v. Jewell, 802 F.3d 12, 19 (D.C. Cir. 2015) (Rule 54(b) is the proper vehicle for

reconsideration of an order “while a case is stillmng in district court”). This W benefit,
rather than harm, Moore because the standard for relief under Rule Stfmeswhamore lenient

than that of Rule 60(b)SeeCobell v. Norton, 224 F.R.D. 266, 272 (D.D.C. 2004).

Under Rule 54(b), a court may grant relief “as justice requireSdpitol Sprinkler

Inspection, Inc. v. Guest Servs. IN@30 F.3d 217, 227 (D.C. Cir. 2011) (internal quotation marks

omitted). Such instances include where a court has “patently misunderstood.a paas/made

an error not ofeasoningout of apprehension, or where a controlling or significant change in the
law or facts [has occurred] since the submission of the issue to the’C8uakell,224 F.R.D. at

272 @lterationin original) (internal quotation marks omittedyVhether to reconsider an order is
at a court’s discretion, and a court needawrtsider arguments that it has already rejected on the

merits. SeeCapitol Sprinkler Inspection, 630 F.3d at 225, 227.




ANALYSIS
Moore’s notion reliesprimarily on arguments that were already raised and rejected on the
merits in this Court’s June 17 Memorandum Opinion. The Court will only briefly iexplay
none of these repeat arguments convince the Court to reconsider its eaniger ruli

l. The Motion to Disqualify

The Court’s June 17 Order denied Moore’s motion to disqualify the undersigned faekge.
Moore 192 F. Supp. 3d at 334. The motion to disqualify wdsased orMoore’s belief that the
Court was improperly biased against him. Under 28 U.S.C. @%}%bjudge “shall disqualify
himself [or herself]in any proceeding in which hi®r her] impartiality might reasonably be
guestioned.” This inquiry employs an “objective standard,” probing whether “a reasonadle a

informed observewould question the judge’s impartiality.” United State€wrdova 806 F.3d

1085, 1092 (D.C. Cir. 2015) (internal quotation marks omitted).

The Court denied the motion because Moorg arentified disagreements with the Cosrt’
casemanagement procedures, rather than actions that might lead a reasonable whgeestion
the Court’s impartiality. Moore’s argument in the instant motion is almost entirelyia of his
earlier argurant. In fact, approximately five pages of his motion for reconsideration consist of
verbatim quotations from his initial motion to disqualify. The Court declinesctinsider the

arguments that it previously rejecte&eeCapitol Sprinkler Inspectigr630 F.3d at 225, 227.

Moore also argues that the Court erred by only considering three reasons fdifdiatiom, rather

than all of the instances of alleged bias that he raBatMoore is incorrect. Although the Court
identifiedthree particulaincidents that Moore focused on, the Court also considered the remaining
incidents that he raisedseeMoore, 192 F. Supp. 3d at 334. The Court therefore declines to

reconsiderts ruling onMoore’s motion to disqualify.



[l The Motion to Dismissand The Motion for Summary Judgment

A. The Answer

Moore argues that the defendants failed to file a timely answer to his cohaslaequired
by Rules 7(a), 12(a)(2), and 12(a)(3), and therefore the Court erred in grantpagtithe
defendants’ motion to dismiss and motion for summary judgment. Again, hovévere is
incorrect. Defendants fileca motion to dismissinder Rule 12(h)which tolls the time limit to

answer the complaintSeeFed. R. Civ. P12(a)(4);Kangethe v. D.C. Dep’'t of EmpServs, 891

F. Supp. 2d 69, 71 (D.D.C. 2012) (Rule 12(a)(4) “provides that the service of a motion under Rule
12 suspends the movant’'s time to respond until 14 days after the court’s disposition of the
motion”). Moore’sargument therefore has no meritvhich is why this Court previously rejected
it in Moore’stwo motions for entry of defaultSeeOct. 7, 2015 Order[ECF No. 38]. And in
case the automatic tolling was insufficiethe Courtalso entered a separate stay pending
resolution of the defendantiaotion to dismiss SeeJan. 14, 2016, Ord¢ECF No. 52]. This
argumentthen, does not convince the Court to reconsider its June 17 Order.

B. The February 26, 2015, Motion to Stay

On February 26, 2015, HUD filed a motion to stay all proceedings pending the conclusion
of an administrative adjudication of Moore’s related claims before the yg8eeFeb. 26, 2015,
Mot. to Stay [ECF No. 6]. In that motion, HUD stated that allowing it “to conduct a thorough
investigation . . . may impact the resolution lmstcase by permitting the parties to potentially
reach an agreement on settlement, dismissal, aneéstaraination of the claims[.]1d. at 4. The
Court granted the motiorGeeMar. 31, 2015, Order [ECF No. 11].

Moore argues that HUD never thoroughhvestigated his claims and never made an

attempt to settle his case, and thus HUD’s motion to stay was fraudulent imovia@BRule 11.



But HUD never claimed it would settlgloore’s case, only that the resolution of his
administrative claims might “potentially” allow the parties to setdad there is no dispute that
HUD conducted some internal investigation resulting in a Report of Investigatiomabahared
with Moore in May 2015.SeeReport ofinvestigation, Cover Letter, May 20, 2015 [ECF No- 70
1] at 2-3; Pl.’s Mot. to Vacate at 8 (acknowledging receipt of report).

But the Court need not wade through HUD's internal investigation and its representati
in its motion to stay. Instead, Moore’s argument fails for a @nmglason:hte Court did not rely
on the truth of the agency’s assertions in its motion for a stay when the Cedronuihe motion
to dismissor for summary judgment. Although the Court discussed whether or not Moore
exhausted his administrative remeslifor some of his claims, that analysis turned on whether
Moore timely raised his claims with teEOC not on whether HUD conducted a diligent
investigation through its own interrdgpartmental Equal Employment Opportunity Divisi@ee
Moore, 192 F. Supp. 3d at 37-40.

C. The Report Of Investigation

Continuing on the same theme, Moore argues that the Report of Investigation that HUD
provided him with contains false information and relies on inaccurate governroerts ¢hat do
not reflect the fact thdte was eligible for veterans’ preference in hiring. This argument fails for
the same reasons as the last: the Court did not rely on HUD’s Report ofgatrestin its June
17 decision. However, any falsehoods in that report do not present a persuasive reason to
reconsider the Court’s prior Order.

To the extent that Moore uses the Report of Investigation to reiterate his elaout the
agency’s treatment of his eligibility for veterans’ preference, the tCdtgady rejected those

claims inits Junel7 decision. HUD admitted that it erroneously classified Moore as not eligible



for veterans’ preference&seeMoore 192 F. Supp. 3d at 51. However, even if HUD intentionally
falsified his document with respect to veterans’ preference eligitMibgre suffered no change
in his employment benefits as a resddt. at 51-52. Moore presents no new law or facts on this
issue that persuade the Court to reconsider its prior determination.

D. Service of The Complaint

In their motion to dismiss, the individudefendants argued, in the alternative, that the
Court lacked personal jurisdiction over them because Moore failed to properly serweitindne
complaintin conformance wittlRule 4. Moore now argues that he did properly serve them, and
therefore the ingidual defendants’ arguments were frauduldaiit the Court did not rely on the
individual defendants’ argument regarding personal jurisdict®@eMoore, 192 F. Supp. 3d at
35n.3. This argument thus provides no support for Moore’s attempt to lgglifroen thisCourt’s
June 17 decision.

E. The Individual Defendants’ Representation

The individual defendants were represented by the Department of Ji&tie23 C.F.R.
8 50.15 (requiring government representation for federal employees who are sumEt in t
individual capacities for actions within the scope of their employment). Moouesatbat to
obtain this representation, the individual defendants must have been served with thentemplai
and therefore that they either lied to the Court when they stated otherwiser imdtien to
dismiss, or lied to the Department of Justice and fraudulently obtained reptiesenta

Moore’s argument misunderstands 28 C.F.R. § 50.15. There is nothing in that regulation
that prohibits federal employees from requesting representation wegrbélcome aware of a
lawsuitagainst them that ha®t yet been served. Indeed, that appears to be what happened in this

case: HUD’s dice of general counsel alerted the individual defendants of the lawsuit, then



coordinated the representation request that was sent to the Departmenicefwitistattached
letters from thendividual defendants requesting representati®eeRequestsdr Representation
[ECF No. 701] at 5-7. Moore’s argument on this point has no merit. Moreover, Moore has failed
to show how this allegation (even if true) would suppustrequest for relief from the Court’s
June 17ecision
F. False Statements, Doctad Affidavits, And Moore’s Request For Discovery
Moore argues that defendants’ statement of undisputed facts in support ofatier fior
summary judgment was based on lies, and thus he is entitled to relief. Bt dé@s not point
to newly discoveryevidence, for example, that indicates that defendants made fraudulent
statements. Rather, he repeats claims that he made in his opposition to defelisjzodgive
motions. These claims amount to conclusory statements that defendddewitasffare fese.
“[Clonclusory assertions offered without any evidentiary support do not estabkstuig issue

for trial.” Gurara v. District of Columbja881 F. Supp. 2d 143, 147 (D.D.C. 2012). If Moore

believes now (or believed at the time) that defendants’ statements weyaéalsas obligated to
point to evidence creating genuinely disputed issues of material fact regdwelimgth of those
statements.SeeFed. R. Civ. P. 56. If he believed then or believes now thateded further
discovery to explain to the court why there were genuine disputes of materidhéche was
obligated to sufficiently explain that need to tGeurt. He did not deeither at the time (as
discussed below), nor does he do so now. Tbart rejected these same allegadiohat
defendants lied in its prior decision, and Moore has presented no new law or factslthaolaea
different conclusion now.
Moore argues that the Court improperly denied him the opportunity to undertake discover

prior to ruling on the motion fasummary judgmentdiscovery which, presumably he believes,
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would have demonstrated that defendants’ evidence was false. Moore raised theangunis
opposition to the motion to dismiss for summary judgment. A court may deny a motion for
summary idgment, or delay ruling on the motion, if the nonmoving party “shows by affidavit o
declaration that, for specified reasons, it cannot present facts essenislfyoits opposition.”

Fed. R. Civ. P. 56(d).To obtain this relief, the affidavit seeking additional discovery must (1)
“outline the particular facts [the nonmoving party] intends to discover and destryitbose facts

are necessary to the litigation”; (2) “it must explain” vthg nonmoving party could not produce
those facts in opposition to the summary judgment motion; and (3) “it must show that the

information is . . . discoverable.” Convertino v. Dep’t of Justice, 684 F.3d 93009D.C. Cir.

2012).

Moore did not submit any such affidavit prior to the Court’s ruling on the mdtion
summary judgmentNonethelesghe Court looked to additional filings in the case to determine if
Moore provided the necessary information in a different forr@&eMoore 192 F. Supp. 3d at
50-51. The Court determined that he did not even medtrdteriterion. Moore’s argument in
the motion at hand contains the same fatal flaw: he does not identify what partimrtaation
he believed he would have discovered, much less bediroaich thdasttwo criteria. Indeed,
many of Moore’s arguments on this point now are simply a verbatim recitation afghments
he previously raisedThe Court is thereforeot persuaded to reconsider its prior decision on this
point.

Moore does challenge one particular piece of evidence that defendants introduced a
fraudulent. In attempting to prove his discrimination claim (Count V), Moore ideshiseveral
other PMFs who he believed were similarly situated but were treated dilfettean he was due

to their race, sex, or ageseeExs. 2-11 to Pl.’s Opp’n [ECF No. 31] at 4-23. In response,
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defendants submitted evidence attempting to show that these other PMFs were lady simi
situated. This evidence included an affidavit from a supervisor at HUD, Brian RighExXSEF,

Ruth Aff. [ECF No. 401] at 16-13. Attached to Ruth’s affidavit was a summary chart showing
the differences between Moore and the other individuals, which was prepared bydeféndt

by Ruth). Seeid. at 9. Moore argues that defendants’ use of this chart was fraudulent because it
was not created by the affiant, and thus violated of 18 U.S.C. § 1512, which makes it a crime to
tamper with a witness’s testimony. Moore misunderstands how this evidencasads A
demonstrative exhibit that summarizes other admissible evidence is permittedhenBederal

Rules of Evidence. SeeFed. R. Evid. 1006. Defendants here never falsely indicated that Ruth
himself created the chart. Rather, Ruth (and otheardffiand documents) provided support for
defendants’ summary chart. The use of this exhibit was not improper or in violation of. €3 U.S

§ 1512.

G. Procedural Irregularities

Moore argues that there were a number of procedural irregularities thigt leintito the
relief he seeks. However, none of thecatled irregularities that he identifies were improper, and
even if they were, they would not lead the Court to believe that justice required decatisn of
the substance of its June 17 Order.

Moorefirst argues that defendants’ reply brief in support of their motion to disanigs
motion for summary judgment was in fact a supplemental motion to dismiss and thérefore
defendants should have obtained the Court’s leave before filing it. LocalRtiel7(d) states
that a moving party is entitled to file a reply brief, and Federal Rule of Cwddeure 27(a)(4)
specifies that “[a] reply must not present matters that do not relate to poases Defendants’

reply brief fit within these paramet and thus did not require the Court’s leave to be filed.
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Moore also argues that defendants acted improperly by failing to hold a aaagament
conference or file a case management rep@eeFed. R. Civ. P. 26(f) (case management
conference); LocaCivil Rule 16.3(a) (case management conference) & (d) (case management
report). But the case management conference and subsequent report are designedhe all
parties to plan for discovery, which generally does not continue while a dispoativen is

pending. _Chavous v. D.C. Financial Responsibility & Mgmt. Assistance Auth., 201 F.R.D. 1, 2

(D.D.C. 2001). Here, defendants filed their dispositive motions on September 22, 2645.
Defs.” Mot. to Dismiss & Mot. for Summ. J. [ECF No. 20]. In addition to responding to
defendants’ motions on the merits, Moore raised this same point about discoveryparaese
motion for sanctionsSeePl.’s Mot. for Sanctions [ECF No. 46] at 1, 3. The Court then issued an
order clarifying that discovery generally does not continue while a dispasittien is pending,

and to avoid any confusion on the matter, the Court entered a stay, explainingsregggdropriate

to stay the initiation of discovery as well as the Rule 26(f) conferencRaledlL6(b) scheduig

order pending resolution of defendants’ motion to dismiss.” Order, Jan. 14, 2016, at 2. Moore’s
arguments here, then, are the same ones that have already been raised and rejected.

Moore presents no new law or facts to persuade the Court to recoibsigeor case
management decisions, and certainly none that persuade the Court thabsleesecagement
decisions provide a basis to reconsider its June 17 Order.

H. The Court’s Power To Dispose of Claims

Finally, Moore argues that the Cowatted improprly by resolving most of his claims via
dispositive motions when his Amended Complaint requests a jury trial. But Moore mgands
how dispositive motions operate under the Federal Rules of Civil Procedure. A cpuesoise

a claim on a motion tdismiss when, among other reasons, the plaintiff has “failed to state a claim
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upon which relief can be granted,” Fed. R. Civ. P. 12(b)(6), and may resolve a claim omgumma
judgment when “there is no genuine dispute as to any material fact and the ma@raitted to
judgment as a matter of lawfed. R. Civ. P56(a). The fact that a plaintiff requested a jury trial

is not relevant: in the former instance, there are no claims for which a jury codltbf the
plaintiff even if his or her allegationgere true; in the latter instance, there are no disputed issues
of fact for the jury to decide. Indeed, federal courts have long recognized tludivifh$tanding

the existence of legal claims triable by jury, a grant of summary judgmenbie whin part may

leave no material issues for a jury to tryNat'l Life Ins. Co. v. Silverman, 454 F.2d 899, 906

(D.C. Cir. 1971). This is why “[slJummary judgment procedure is properly redjarde as an

integral part of the Federal Rules as a wholé€lotex Corp. v. Catrett, 477 U.S. 317, 327 (1986).

When there are no issues for a jury to deetdecause the plaintiff has not stated a claim or
because there are no genuine disputes of material-fasblving claims through dispositive
motions promotes the “avoidance of long and expensive litigation productive of nothing, and
curb[s] the danger that the threat of such litigation will be used to harasscarte a settlement.”

Washington Post Co. v. Keogh, 365 F.2d 965, 968 (D.C. Cir. 1966). The Court acted properly in

resolving all but one of Moore’s claims through dispositive motions.
CONCLUSION
Recognizing his pro se status, and even construing his motion under the relatively more
lenient standard of a motion for reconsideration under Rule 54(b), Moore has failed twceonvi
the Court that justice requires reconsideration of any aspect of the June 17, 20d&rdrde
accompanying Memorandum Opinion. For the foregoing reasons, the Court will[@&ny

plaintiff's motion to vacate. A separate Order has been issued on this date.
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/sl
JOHN D. BATES
United States District Judge

Dated: May 3, 2017
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