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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SIERRA CLUB,
Plaintiff,
V. CaseNo. 1:14¢ev-2149 CRO)
REGINA MCCARTHY,

ADMINISTRATOR, ENVIRONMENTAL
PROTECTION AGENCY,

Defendant

OPINION AND ORDER

Timing is everything. And in this case, it is the only thifigne Clean Air Acigivesthe
Environmental Protection Agenc{HPA”) Administrator60 days to grant or deny petitions
requesting that EPA object to power plant operating permitg. Sierra Club hasuedeEPA
Administrator Regina McCarthy for failing to meet that deadhité respect to its petition
regardingSchiller Stationa power plant in Portsmouth, New Hampsloiperated by Public Service
Company of New Hampshire (“PSNH"McCarthy hasotified the Court that the partiase
pursuinga settlemenand have reached a tentative agreem&3NHnow moves to intervene in
the case as a defendaarguing thatts presence is necessdgrause the existing parties will not
adequatelyrotect itsinteress in the contentof the permit The Sierra Club opposes intervention.
Because this suibvolvesonly the timingof EPA’s decision orthe Sierra Club’s petitionPSNHs
interestdn the petition’ssubstancelo not satisfy thigircuit’'s requirements for intervention.h@
Court will thereforedenyPSNH’smotion.

l. Background

Schiller Stationis a power plant that operates, in part, by burning coal. PSNH’s Reply at 2.

Under the Clean Air Act (“CAA”), all major sources of air pollutjdike Schiller Stationgnust
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obtain a permit to operate. 42 U.S.C.A. § 766Ilhe EPA Administrator may apjove state
programs for issuing these permits, 42 U.S.C. § 7661a(d), and approved New Hampshire’s in 2001,
40 C.F.R. 8 Pt. 70, App. A.t&e permitting prograsmust submitndividual permits to EPA for
review, and EPA must object to any permit that fadsomply with all relevant CAfrovisions.
42 U.S.C. § 7661dPermits become effectivethe Administrator does not object to ithessuance
within 45 days of being notified dhem butany persomay petition he Administrator within 60
daysof the end of this review period t@ise an objectian42 U.S.C. 8§ 7661d(b)(2)These
petitionsdo not delay the effectiveness of a permit, but the Administrator must grant dhdeny
petitions within 60 days.Id. If the Administrator fails tonake a decisin ona petition within that
timeframe a private citizen or group can bring suit to compel heetéormthis nondiscretionary
duty. 42 U.S.C. § 7604(a).

As required, the Newdlampshire Department of Environmental Services submitted a
proposed permit for Schiller Station to EPA. Pl.’s Mot. Summ. J. Ex. 4. EPA raised naooisject
during the 45-day review periodDecl. of Zachary M. FabisfStaff Attorneyfor the Sierra Club
(“Fabish Decl.”) § 6. The Sierra Club filedimely petition asking the Administrator to object.
Pl.’s Mot. Summ. J. Ex. SEPAhas yet to grant or derlge Sierra Club’s petitiona decision
which is now more than 180 days overd&@bish Decl. § 8 The Sierra Club brought this action to
compel EPA tact on its petitionwithin a prescribed timefram@rdered by the Court, Compl.
Request for Relief at,Bandthe parties report that they are nearing settlement of the E&d¢H
now bringsthis motionto interveneas of rightunder Federal Rule of Civil Procedure 24¢g)in
the alternativefor permissive intervention under Rule 24(b).

. Standard of Review

The Courtmust permita party to intervene in a case if the partgets four requirementdl)

it filed atimely motion; (2)it has a legally protectabtéinterest relating to the property or



transaction which is the subject of the actio3) “ the disposition of the action may as a practical
matter impair or impede [itspility to protect that interest and @) that interest will not be

adequately represented by existing partiesnd For Animals, Inc. v. Norton, 322 F.3d 728, 731

(D.C. Cir. 2003) (quotingred R. Civ. P. 24(a)).The legally protectable interest required by the
second prong of this test must be “of such a direct amdeidiate character that the intervenor will

either gain or lose by the direct legal operation and effect of the judgim&atenders of Wildlife

v. Jackson, 284 F.R.D. 1, 6 (D.D.C. 2012), aff'd in part, appeal dismissed in part sub nom.,

Defenders of Wildlife v. Perciasepg&l4 F.3d 1317 (D.C. Cir. 2013) (quoting United States v. Am.

Tel. & Tel. Co., 642 F.2d 1285, 1292 (D.Cir. 1980)). The D.C. Circuit also requires a party

seeking to intervene as of right to establish Article 11l standDefendersof Wildlife, 714 F.3chat

1323 (citingln re Endangered Species Act (“ESA¢ction 4 Deadline Litig.704 F.3d 972, 976

(D.C. Cir. 2013); Jones v. Prince Geosi€nty, 348 F.3d 1014, 1018-19 (D.C. Cir. 2003)). To do

so, “an intervenor, like any party, must show (1) an injorfact that is (a) concrete and
particularized and (b) actual and imminent, (2) causation, and (3) redressahilitg. ESA

Section 4 Deadline Litig270 F.R.D. 1, 5 (D.D.C. 201Qff'd, 704 F.3d 972 (D.C. Cir. 2013)

(citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992)).

Federal Rule of Civil Procedure 24(b) grants tloei€discretion to permihtervention bya
party who “has a claim or defense that shares with the main action a commoongoklstiv or
fact” In evaluating such motions, “the court must consider whether the intervention will unduly
delay or prejudice the adjudication of the original parties’ rifhised. R. Civ. P. 24(b)(3), and
may also consider Whether parties seeking intervention will significantly contribute.tdhe just

and equitable adjudication of the legal question preséht&tr. for Biological Diversity VEPA,

274 F.R.D. 305, 313 (D.D.C. 2011) (quotiAgstotle Intl, Inc. v. NGP Software, Inc714 F.

Supp. 2d 1, 18 (I2.C. 2010).



1.  Analysis

A. Intervention gof Right

PSNH argueshat the Courtnustallow it to interveneas a matter of right becauseits
interest in “the validity and terms” of its permPSNH’sMot. to Intervene at-34. In PSNHs
view, the “disposition of this action may lead to modifications and even revocatios”parinit,
which in turn could affect Schiller Station’s operatiofsd. A number of recent casasthis
circuit, howeverhavedenied motions for intervention based onmaliing that a suit over the timing
of an agency determination had no effect on the movant’s interest in the substance of the

determination SeeDefenders of Wildlife284 F.R.D. at 1, aff'd in part, appeal dismissed in part

sub nom.Defenders of Wildlife 714 F.3d at 1317n re ESA Section 4 Deadline Litig270 F.R.D.

at 1,aff'd, 704 F.3d at 972; 1€ for Biological Diversity 274 F.R.Dat305 The holdings in these

cases—thatthe prospective intervenors lack both standingaletjally protectable interest under
Rule 24(a)—apply squarely to PSNH’s motion here.

In In re ESA Section 4 Deadline Litigatigrior example, a landowner sought to intervene in

a case challenging the Fish and Wildlife Service’s failuteniely deternine whether tglacea

species of salamanden the endangered species list. 270 F.R.D. dh&.court found that the
landowner, on whose ranch much of the salamander population lived, lacked standing because his
“alleged injury [was] based entirely time potential substantive outcome of the . . . listing
determinatiofi’ while the only issue before ttmurt—whether the agency had conducted its review
“within the time period provided by law’—had no impact on the landowner’s stated intitest

5. The same is true here. The Sierra Club’s suit seelygo enforce the statutory timetable for



EPA to act on its petition. It does not seek any relief regarding the validgyms of PSNH’s
permit?!

PSNHnonethelesargues that it has an interesithe case becauiee Sierra Clulliled suit
in the hopahatEPA would grant the petition While PSNH is surely correct about the Sierra
Club’s motivationjt is “the intervening contingency of the [detenaiiion], rather tan plaintiff[’s]

aspirations|[that] governs the imminence and causation inquiries heCeriter for Biological

Diversity, 274 F.R.D. at 3110.7. In other word€SNH’s alleged injuries-the lossor alterationof
its permitfor Schiller Statior—areentirelycontingent orEPA decidng to grantthe Sierra Cluls
petition, since a decision teny itwould maintain the status quo. As a rede8NHIlacks
standingbecause standing requires more than thassibility of potentially adverse regulatidn.

Defenders of Wildlife 714 F.3dat 1324-25 (emphasis addeditihg Nat | Assn of Home Builders

v. EPA, 667 F.3d 6, 13 (D.Cir. 2011); Alternative Research & Dev. Found. v. Veneman, 262

F.3d 406, 411 (D.CCir. 2001) (per curiam)). For the same reasons, PSNH has not established that
its legdly protectableinterestfor the purposes of Rule 24(g)“of such a direct and immediate
character that” it “will either gain or lose by the direct legal operation dadteff the judgment.”

Defenders of Wildlife 284 F.R.D. at 6 (quotindnited Sta¢s v. Am. Tel. and Tel. Co., 642 F.2d at

1292);see alsdn re ESA Section 4 Deadline Litig270 F.R.D. at 5 (finding that proposed

intervenor failed to establish legally protectable interest for the same satkmked standing);

Ctr. for BiologicalDiversity, 274 F.R.Dat312 inding “much of the standing analysis” in

1 PSNHattempts to distinguisthe cases citedbove by noting that they involve “motions to
intervene filed by industry groups, not the permit holder concerning its own peP8NH’s

Reply at 6. Not soln re ESA Section 4 Deadline Litigatiomvolved an agency determinatiofike
the one herdhatultimately couldhave affected themovantintervenor’'sown land and business.
Id. at 3. The distinction is without a difference in any event because the iagrnhgymovant does
not alter the principle of the relevant holdings: that suits solely abotitrtimg of an agency’s
determinatiordo not affect interests in the substance of the determination.




deciding a motion to intervene “also applies to the question of whether movants havetalgeote
interest in the outcome” of the litigation).

In response to this more recent caselaw, PSNH reliesl®&Y7 decision involving a
proposed settlemeagreement thatquired EPA to initiate rulemakings under the Federal Water
Pollution Control Act Amendments of 1972 for certain pollutants according to a spEetiédule.

Natural ResDef. Council v. Costle, 561 F.2d 904, 908 (D.C. Cir. 1977). The D.C. Circuit held in

Costlethatit is “not enough to deny intervention . . . because the applicants may vindicate their
interests in some later, albeit more burdensome, litigatitth.4t 910. Costledoes not apply here
for at leastwo reasons. Firs€ostle“does not analyze the standing issweiiich—as described

above—spellsdefeatfor PSNH’smotionon its own._Defenders of Wildlife, 714 F.at1325.

Second, unlik&€ostlés consideration of a detailed proposadtiementgreementhat would

obligate EPA to proceed with a series of rulemakitiys case' offers [PSNH no opportunity to

effectively vindicate its [substantive] interestdn re ESA Section 4 Deadline Litig270 F.R.Dat

6—7 (rejecting_Costle’s applicability to a cagarely about statutory deadline)SNH disagrees,
arguingthat the settlement in this case may well implicate its substantive inteltgst@nts toan
email exchange between EPA and environmental organizations during settlemesgidiss in a
prior, First Circuit case in which PSNH sought to intervelR8NH’s Reply at 911. Specifically,
PSNH alleges that the emails reveal tloate of the petitbners sought to expand proposed
settlement terms to include substantive issues directly related to the draft peynigist& by
askingfor regular briefing9y EPA on the agency’s progress toward making its determindtion.

But even ifsettlementiscussionsn another case in another cowdre relevant here, the Court



concludes that requesting progress reports on the agency’s review of a palatesito timing
rather than the permit holdessibstantive interests
For all these reasonthe Court will deny PSNH’s motion to intervene as of right.

B. Permissive Intervention

PSNH also asks the Court to exercise its discretion to grant permissive ititeryeRule
24(b) requires the Court to considartietherfpermitting] the intervention wilunduly delay or
prejudice the adjudication of the original parties’ rightdere, the original parties have “reached
agreement on terms” for a settlement pending approval of the authorize@mnégiress of their
clients. Agreed Mot. for Stay of Proceedings at 1. By contrast, PSNH hasseghostility ta
settlemennegotiated byhe Sierra Club and EPAue to its concerns that such a settlement will
ultimately lead to alterations in the permit's conteRENH’sReply at8—11. Because this
litigation pertains to the timelinend not the substance of EPA’s decisiorr@Sierra Club’s
petition, “the Court is unwilling to put [the movant] in a position to draw out ongoing settlement

negotiations and to further delay the resolution of this ‘tasete ESA Section 4 Deadline Litig.

270 F.R.D. at 6. As aresult, the Court will deny PSNH’s request to intervene pezipigader

Rule 24(b).

2 As a threshold matter, “there is uncertainty over wéreskanding is necessary for permissive
intervention.” In re Vitamins Antitrust Class Action215 F.3d 26, 31 (D.C. Cir. 200@ge also
Defenders of Wildlife v. Perciasep#l4 F.3d 1317, 1327 (D.C. Cir. 2013) (declining to reach the
permissive intervention issue because the movant lacked standing). The Court negolvethis
uncertainty, however, because it finds that permitting PSNH to intervene would detayy
resolution of this caseSeeFed. R. Civ. P. 24(b).
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VI.  Conclusion

For the foregoing reasons, it is hereby

ORDERED thatPublic Service Company of New Hampshire’s Motion to Intervene [Dkt.
No. 8] is DENIED.

SO ORDERED.

CHRISTOPHER R. COOPER
United States District Judge

Date: March17, 2015
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