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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM LITTLE AND CATHI
LITTLE,

Plaintiffs,
V. Civil Action No. 14-2163 (JEB)

COMMERCIAL AUDIO ASSOCIATES,
INC., d/b/aINTEGRATED MEDIA
SYSTEMS, et al.,

Defendants.

MEMORANDUM OPINION

Plaintiffs William and Cathi Little hire@efendantCommercial Audio Associates, Inc.
to design and install@p-of-thedine electronics systenm thar Washington home. To that end,
the partiesigned a contract in 2005, in which the Littles agtegoay Commercial Audiover
$100,000 for the elaborate system that would include audio, visual, lightingyaiodzed
draperyequipment.Over tre next several yegr€ommercial Audicorderedsome of the
equipment and installed it the Littles’residenceandPlaintiffs, in turn,made severglayments
to Defendanfor its work on the project. fie parties’ relationshjghowever, eventually soenl
Disputes arose over both money and alleged defects insiadledequipmentthe projectin
fact, still remainsunfinisheda decade laterFed upwith what they believéo be asloppy and
incomplete job byefendantPlaintiffs filed this action They claim that Commercial Audio
breached the contract, was unjustly enriched, and, as an unlicensed home-improvement

contractorjs liable forthe return of any advance payment
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Defendannhow moves fopartialsummary judgment, arguing thtae applicalke statute
of limitations restricts recovery arertain countso payments totaling $14,736.28s Plaintiffs
concedehe amounpaidto Defendant withitherelevant time periodhe Court will grant the
Motion as b two of the counts, but deny it in pasto anotherwhich is not so limited
temporally

l. Background

Many of the unddying facts hereare not in dispute. Where they are, the Court must
view them inthelight most favorable to Plaintiffsthe non-moving partyOn March 23, 2005,
the Littles retainedCommercial Audido design and install equipment relgtio a home-
electronics system. S&pp., Exh A (Statement of Genuine Issues Necessary to be Litijgated
(SGI), 1 1. The original amount of the contract was $119,105.44tslastope was expanded
over time though various change orderSeeid., 11 2-3.Shortly after the contract was
executed, Defendant ordered some of the equipment reqbgsfaintiffs andbegan design
and installation work itheir home. Seeid., 1 4. By March 2009, Defendant had ordered,
received, and installeg significant amount of equipmeiot the Littles Seeid., | 5.

But the project did not go as Plaintiffs had hop&teyallegethat Defendant did not
finish the workit contracted tgerform and thathe systemsrad equipmenCommercial Audio
did install failed to function properlySeeComplaint,  12. Defendant denies these allegations.
SeeAnswer, 1 12. The bad bbd between the parties extermsond the quality of work. Over
the course of Defendanttgne on the projecta dispute arose as to paymehtmonies claimed to
be owed £eSG], 6, although most of these questioned sumsat relevant to the instant
Motion. The only pertinent fact is thRtaintiffs, through separaiastallments paidDefendant a

total of $14,736.20 within the three years concluding November 19, Zdeld., 1 7-9; Opp.,



Exh. B (Declaration of J. William Littlg 1 10; Mot., ExhA (Declaration of Tom Wells) 15.
It is also relevant that Defendant acknowledges that it is Imgrssedhome-improvement
contractor in the District of ColumbigeeAnswer, | 1.

Plaintiffs filed ths action on November 19, 2014, alleging four countBi@ach of
Contract, for failing to complete the required work and for performing defecbvie \#l)
Violation of D.C. Municipal Regulation, title 16, § 800.1, which prohibits unlicensed home-
improvement contractors from requiring or accepting payments in advanceadrfyletion of
all work; (II) Violation of D.C.’s Consumer Protection Procedures(&&PA), which prohibits
any persorirom violatingany provision of title 16 of the D.C. Municipal Regulations; dig (
Unjust Enrichment, for retaining benefits from defective and incomplete work@mndatcts
contrary totheD.C. Municipal Regulations and the CPPA. Defendant now storepartial
summary judgment on CountsiW-

. Legal Standard

Summary judgment may beagted if “the movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter of lawR. E&d.P.

56(a);see als®Anderson v. Liberty Lobby477 U.S. 242, 247-48 (1986); Holcomb v. Powell,

433 F.3d 889, 895 (D.C. Cir. 2006\ fact is “material” if it is capable of affecting the

substantive outcome of the litigatioBeeLiberty Lobby, 477 U.S. at 248; Holcomb, 433 F.3d at

895. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi
for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, 477

U.S. at 248; Holcomb, 433 F.3d at 895. “A party asserting that a fact cannot be or is genuinely

disputed must support the assertion™iying to particular parts of materials in the record” or

“showing that the materials cited do not establish the absence or preseneawha gispute,



or that an adverse party cannot produce admissible evidence to support the fact.” Red®R. C
56(c)(1).

When a motion for summary judgment is under consideration, “[t}he evidence of the non-
movant is to be believed, and all justifiabléeiences are to be drawn in Jifavor.” Liberty

Lobby, 477 U.S. at 255ee alsdMastro v. PEPCO, 447 F.3d 843, 850 (D.C. Cir. 2006); Aka v.

Wash. Hosp. Citr., 156 F.3d 1284, 1288 (D.C. Cir. 1988pé&nc). On a motion for summary

judgment, the Court must “eschew making credibility determinations or weititergyvidence.”

Czekalski v. Petergl75 F.3d 360, 363 (D.C. Cir. 2007). The nonmoving party’s opposition,

however, must consist of more than mere unsupported allegations or denials and must be
supported by affidavits, declarations, or other competent evidence, settingpaificfacts

showing that there is a genuine issue for trggeFed. R. Civ. P. 56(e); Celotex Corp. v.

Catrett 477 U.S. 317, 324 (1986). The nonmovant is required to provide evidence that would

permit a reasonable jury to find in its favé@eelLaningham v. Navy, 813 F.2d 1236, 1242 (D.C.

Cir. 1987). If the nonmovant’s evidence is “merely colorable” or “not signifiggamtibative,”
summary judgment may be granteseeLiberty Lobby, 477 U.S. at 249-50.
1.  Analysis

In moving for partial summary judgmemefendant argues that teatute of limitations
for Counts IHV is three years antthatPlaintiffs’ recoverythereundeshould be limited to the
paymentsnadein that time period, which tot&14,736.20.Plaintiffs offer two responsesrirst,
they contend that Count IV is broad enough to encompass activities outside that pesardi, Se
they argue that summary judgment is premature bechssavery may show th&@ommercial
Audio fraudulently concealed its $t&s as an unlicensed contractitius tolling the limitations

period. The Court considetise limitations and tollingssuesseparately



A. Statute of Limitations

Both sidesagree thathe District of Columbia’shreeyear statutef limitationsgoverns
Counts Il andll —namely, the violatios of 16 DCMR §800.1 and the BPA SeeMot. at 3-4;
Opp. at 4-5. Under D.C. law, an action for which a period is not otherwise presagad h
limitation of three yearsSeeD.C. Code 8§ 12-301(8)Counts llandlll fall into this category

SeeMurray v. Wells Fargo Home Mortg., 953 A.2d 308, 323 (D.C. 2008) (“the treae-

residual statute of limitations applies to claims brought undgREAT); Woodruff v.

McConkey, 524 A.2d 722, 724 (D.C. 1987) (holding that actions Ig&l&xCMR 8 800.1 are
subject to the general thrgear statute of limitations)Additionally, everyoneconcurghat the
statute of limitation$or those countbeganto runwhen payment was either required or accepted

by Commercial Audio SeeMot. at 5; Opp. at 4-7 egalsoWoodruff, 524 A.2cat 724 (holding

that causes of action based on 16 DCMR § 88fisk when payments were mad#Jhile the
parties dispute howmanypayments were made during the relevant tyese periodthey are in
agreementhat the sum total$14,736.20.Seelittle Decl, 1 1011; Wells Decl, 71 1315.
Recovery on these two counts, consadjyeis limited to this figure, unless Plaintiffs can show
the statute of limitations should be tolleHeeSection 1B, infra.

Count IV (unjust enchment) is a little trickier.Neither side challengeke applicability
of thesamethreeyear statute of limitation® this cause of actiorSeeMot. at 3; Opp. at 5-7;

seealsoBregman v. Perles, 747 F.3d 873, 876 (D.C. Cir. 20140 dér Districtof Columbia

law, . . . injust enrichment claims are subject to a tlyesr statute dimitations.”). The critical
guestion, however, is what this count relatesGommercial Audicargueghatit hinges solely
on the theory that Defendamjustly enrched itself through retaining money “gained through

acts contrary tothe D.C. Municipal Regulations al@PPA SeeMot. at 6 (quoting Compl{



58). If so, Defendant logically points o@ount 1V should besimilarly limited to the payments
totaling$14,736.20.

Plaintiffs counterthattheir unjustenrichment claim is not limited this theory;rather,it
also encompasséseideathatDefendantunjustly enriched itself by being paid for work not
performed. They are corrdc Although the cause @ictionspecifically references violatisrof
the DCMR and CPPAseeCompl., 58, it alsexplicitly allegeshat “by virtue of [Defendant’s]
acts described above, includiits receipt of payments from the Littles totaling approximately
$151,173.00, [Defendant] has been unjustly enri¢hédl, 1 57. Those “acts described above”
includethe general allegations that Defendant performed incomplete and defeatikve wo

To the extenthatCount IV extendsbeyond violations of the DCMR and CPPA, the
Courtwill deny partial summary judgment dhat cause of action because Defendiamats not
argue that claims outside of violations of the DCMR and CPPA are limited toythaee See
Mot. at 4 n.1.To the extent thahe countelies onviolations ofthe DCMR and CPPA,
converselytheCourt will treat itthe same as @mts Il andlll for purposes of this Motion.

B. Tolling

While acknowledginghat the statute of limitations may curtail their recovery here,
Plaintiffs argue that th€ourt should not yet so decid€he Littlesrequest unddfed.R. Civ. P.
56(d) that Defendant’s Motiome either denied or stayed becatlsy/need to seek discovery
specifically, on theuestion of whethe€ommercial Audidraudulenlty concealed its “status as
an unlicensed home improvement contractor.” Opp. at 4. If they can so demonstrate, then they
may be able tavoid the limitatios bar. This is becausyf]lraudulent concealment . tolls the

running of the statute of lirtations.” Firestone v. Firestone, 76 F.3d 1205, 1209 (D.C. Cir.




1996). Defendant responds that Plaintiffs have not demonstrated a need for discovery under
Rule 56(d). SeeReply at 23.

This Rulestates that a court may defer considering a motion for summary judgment, deny
the motion, or allow time to obtain affidavits or declarations or to take discovery if the
nonmoving party “shows by affidavit dieclaration that, for specified reasons, itreatrpresent
facts essential to justify its oppositionPed. R. Civ. P. 56(d)Such an affidavit must statevith

sufficient particularity why additional discovery is necessatytiited States ex rel. Folliard v.

Government Acquisitions, Inc., 764 F.3d 19, 26 (D.C. Cir. 2014) (citation and internal quotation

marks omitted).Specifically, the non-movantaffidavit must: (1) “outline the particular facts
the nonmovant intends to discover and describe why those facts are axgcesthe litigation,”
(2) “explain why the non-movant could not produce the facts in opposition to the motion for
summary judgment,” and (3) “show the information is in fact discoveralide (citations and

internal quotation marks omitted).

While pre-discovery grants of summauglgment are generally disfavorg&inericable

Int’l., Inc. v. Dep’tof Navy, 129 F.3d 1271, 1274 (D.C. Cir. 1997), courts rimdlpw that

coursef the necessity ofliscovery is not demonstrate8eeDunning v. Quander, 508 F.3d 8

(D.C. Cir. 2007) (affirming district court’gre-discoverygrantof summary judgment and denial

of plaintiff's Rule 56(d) motion)Messina v. Krakower, 439 F.3d 755 (D.C. Cir. 2006) (same).

A non-movant’s diligence “is not a sufficient bass¢éanding alone, to grant a Rule 56(d)
request’ rather, hisaffidavit must satisfy the thre@equirements SeeFolliard, 764 F.3d at 27.
Courts should grant a 56(d) requ&diost as a matter of courseily where “the facts giving
rise to the cause aiction are in the sole possession of the moving palty.(discussing

Convertino v. U.S. Dep'’t of Justice, 684 F.3d 93, 99 (D.C. Cir. 2012)).




Plaintiffs here requedtiscovery to showhat Defendant “made affirmative
representations regarding licensesl permits that it held that fraudulently concealed
[Defendant’s] status as an unlicensed home improvement contraCtpp.’at 4. Although
Plaintiffs outlined the particular facts they intend to discover and described why thasaréact
necessary tthe litigation,the Littlesfailed to show why they could not now produlesefacts
in opposition to Defendant’s Motion.

Specifically,Plaintiffs declare that they “intento depose CAA fact witnesses . . .
regarding representations (including aegresentations) made by [Defendantje Littlesthat
[Defendant] had obtained all requdrécenses. Opp., Exh. C (Declaration of Thomékarris),

10. Although Plaintiffs claim this evidence is unavailable to them because discovery fias not
taken placethey are clearly aware right now of any representations made to feghave
shown no valid reason why they cannot produce this evidesree

In addition, the Littles have provided no basis to believe that discovery would uncover
evidence ofmisrepresentations. The party invoking Rule 56(d) may not simply “offer[] anly
conclusory assertion without any supporting facts to justify the proposition thastioeehy
sought will produce the evidence required.” Convertino, 684 F.3d at 100 (qivtEssina 439

F.3d at 762); sealsoMessina 439 F.3d at 762 (holding no abuse of discretion to deny Rule

56(d) request inlefamation case where affidavit presented no reason to bedefamabry
letter was disseminated to any third pers&yyd v. EPA, 174 F.3d 239, 246 n.8 (D.C. Cir.
1999) (finding no abuse of discretion in denying appellatissovery request where “Byrd
merely alleged that ‘there may well be knowledge on the part of EPA gegsi@r undisclosed
documents identifying additional contacts between EPA and the peer panelmsjeanplainly

conclusionaryasserion without any supporting facjs



Plaintiffs’ belief that discovery will produce relevant evidencéhéssame kind of
conclusory assertionTheir affidavit does not offer any facts to support the proposition that
discoverywill actually produce evideneranifestingfraudulent concealment. Indeed, there is
not even arallegation that Commercial Audimade a fraudulent isrepresentation or a
statement that mightossibly qualify as fraudulent. Discovery is thus unwarranted here.

V. Conclusion
For the foregoing reasons, the Court will grant in part and deny in part Defendant’

Motion for Partial Summary Judgment. A contemporaneous Order will so state.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: February 27, 2015




