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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,

Petitioner/Cross-Respondent,
V. Civil Action No. 14-mc-0538-(BAH)

VALLE DEL SOL, INC., Judge Beryl A. Howell

Respondent/Cross-Petitiorer.

MEMORANDUM AND ORDER

The parties in this matter have engagedfiaray of motion practte over the Vaity of,
and compliance with, three virtually identicabpoenas issued by the United States District
Court for the District of Azona in connection with theending consolidated case\dlle del
Sol, et al. v. Whiting et al., Case No. 10-cv-01061 — PHX-BRD. Ariz. filed May 17, 2010)
(“Arizona Case”), which involves a constitutionabtlienge to Arizona Senate Bill 1070 (“S.B.
10707), a controversial state imgnation initiative. The plainftis in the Arizona Case have
served subpoenas on a number of non-paitiekiding the Petitioneudicial Watch, for
documents relating to the non-pas’ alleged involvement “in thdrafting and passage of the
law.” Resp’'ts’/Cross-Pet'rd¥ot. to Compel Judicial Wah’s Compliance with Subpoena
Duces Tecum at 1, ECF No. 8-Zee Resp’ts’/Cross-Pet’rs’ MenSupp. Mot. to Transfer
Judicial Watch’s Mot. to Quash (“Resp’ts’ Tsdar Mem.”), at 1 ECF No. 7. Pending before the

Court are four motions, two filed by the Petitioa@d two filed by the Rgondents, who are the

! The Petitioner/Cross-Respondent initiated this action against Valle Del Sofeneet’r's/Cross-Resp't's Mot.

to Quash May Subpoena, ECF No. 1. The three subpoenas at issue, however, seek documents on behalf of multiple
plaintiffs, who are Respondents in this matt8ee Jan. Subpoena, ECF 1-3; May Subpoena, ECF 1-1; Aug.

Subpoena, ECF 24-1. Accordingly, the Court refers to the Respondents in the plural, whingisient with the
Respondents/Cross-Petitioners’ filings in the matter.
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plaintiffs in the Arizona Case.For the reasons set out belowgeth of the motions are denied as
moot and the last motion, which was most recefildyg by the Petitioneris transferred to the
court presiding over the Arizona Case.
l. BACKGROUND

A brief summary of the procedural backgroyrdvides helpful context to understand the
Court’s resolution of the pending motions. TRespondents have served three subpoenas on the
Petitioner. The Petitioner produced approxinyadd documents in response to the first
subpoena, served on January 8, 2014 (“Jarfsiaopoena’”), but withheld 103 documents on
attorney-client and attney work product privilege grounds because some of the withheld
documents apparently include communicatiorntt an Arizona legislator. Resp’ts’/Cross-
Pet'rs’ Transfer Mot., Ex. F, Decl. of Justin 8ox (“Cox Decl.”) 1 8, ECF No. 8-4; Pet'r's
Mot. to Quash and/or for Protective Orderet(Ps Mot. Quash AugSubpoena”) § 3, ECF No.
24 (noting that Petitioner has “produced 282 pagessgonsive documents to plaintiffs” and is
withholding an unspecified number “under thimatey-client privilege and attorney work
product doctrine”). Ultimately, the Petitiongeclined to producadditional documents,
contending that the January Subpoena “was anesdble because it initially requested that
documents be sent more than 100 miles from its place of business in Washington, D.C.”
Resp’ts’ Transfer Mem. at 4. The Respondertdressed the purported deficiency in the
January Subpoena identified by the Periéir and served a second subpoena on May 7, 2014
(“May Subpoena”), which requested productadrdocuments reflecting “communications
between Judicial Watch and ‘ARIZONA STATH-BICIALS’ (a defined term)” and provided a

place of production in Washington, D.@d.

2 The Petitioner also filed a Motidn Quash Subpoeriauces Tecum, ECF No. 1, which initiated this matter, but
that motion has been withdrawn. Pet'r's/Cross{iRs Notice of Withdrawal of Mot., ECF No. 25.
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Shortly thereafter, thBetitioner initiated this suit byoving to quash the May Subpoena
on the ground of invalid servicdRet'r's/Cross-Resp’'t’'s Mot. to Quash May Subpoena, at 3, ECF
No. 1. The Respondents filed a cross-motiocaimpel compliance with both the January and
May Subpoenas, Resp’ts’/Cross-Pet’'rs’ MotCimmpel, ECF No. 7, and to transfer both the
motion to quash and the cross-motion to comp#iedistrict of Arizona, Resp’ts’/Cross-Pet'rs’
Mot. to Transfer, ECF No. 8. The Petitioner oped transfer of theanotions, Pet'r's/Cross-
Resp’t’'s Opp’n to Mot. to Transfer, ECF No. Hnd also moved to stay consideration of the
merits of the Respondents’ motion to comgahpliance with the Jaiary and May Subpoenas
until the Court had resolved “whether it has jurisdiction to adjudicate the validity of the [May]
subpoena and whether the January Subpoena carfdreed,” Pet'r's/Cross-Resp’t’'s Mot. Stay,
at 2, ECF No. 13.

After briefing on those cascading motiomas underway, the Resndents withdrew the
May SubpoenaSece Resp’'ts’/Cross-Pet’rs’ Notice &Vithdrawal of May Subpoerauces
Tecum, ECF No. 19 While this step might have crystalized the issues before the Court and
focused on the challenges to the January Subpten&espondents instead served, on August
4, 2014, a third subpoena on the Petitioner (“August Subpoéri#ti)s action prompted the

Petitioner to file a motion tquash the August Subpoena. Pet'r's Mot. to Quash Aug. Subpoena,

% The parties agree that the withdedwf the May Subpoena renders moot the Petitioner’s first Motion to Quash,
ECF No. 1, and the portion of the Resgdents’ Motion to Transfer, ECF No. $&eking transfer of the Petitioner’s
Motion to Quash. Resp’ts’ Notice W¥ithdrawal, at 1, ECF No. 19; PetrNotice of Withdrawal of Motion to

Quash, ECF No. 25. The Respondentg@ad, however, that “[t]he followinghree] motions are unaffected by

this withdrawal: Plaintiffs’ Cross-Motion to Compel (DMo. 7), Plaintiffs’ Motion to Transfer as it pertains to

their Cross-Motion to Compel (Dkt. No. 8), and Judicial Watch’s Motion to Stay Nokt13).” Resp’ts’ Resp.

Notice of Withdrawal, at 1.

* Petitioner contests whether this Court has jurisdiction to resolve the Respondent’s motion to compel compliance
with the January Subpoena since it is neither the “issuing”awor the “compliance cotyf as those terms are used

in Federal Rule of Civil Procedure 45ee Pet'r's/Cross-Resp’'t's Resp. to §ets’/Cross-Pet'rs’ Sept. 15, 2014

Notice Supp. Authority, § 6; ECF No. 34, 1 8 (“This Court does not have jurisdiction over the January 8th
subpoena. lItis not the ‘court of compliance.’ Ihé even the ‘issuing court.”). While both parties seek

resolution of this jurisdictional issue, the Court concludes it need not address the issue when the August Subpoena
has now superseded both earlier subpoenas.



at 1. The Respondents concede that the Augutgpoena is virtually identical to both the
January and May Subpoendie Resp’ts’/Cross-Pet’rs’ Resp. @rder to Show Cause at 5,

ECF No. 26 (“The May and August subpoenas agatidal in all respds”); Resp’ts’/Cross-
Pet'rs’ Opp’n to Pet'r's/Cross-Resp’'t’'s Mot. @uash and/or for Protective Order (“Resp’ts’
Opp’n to Pet'r's Mot. to Quash August Subpognat 11, ECF No. 28 (“the August Subpoena is
substantively identical to the January Subpoenaadified in the meet and confer procesgd);

at 6 (“The August Subpoena is essentially tobeh to the May Subpoena and January Subpoena,
except this time Plaintiffs included the reaable accommodation language in the text of the
August Subpoena itself”); Pet'r's Mot. to @h Aug. Subpoena, 1 2 (noting that August
Subpoena is “identicab the prior subpoenduces tecum served on Judicial Watch in January
2014").

In light of the withdrawal of the May Subpae, which had been the principal focus of
the prior motion practice, and the issuancthefvirtually identical August Subpoena, which
superseded the prior subpoenas,@ourt issued an Order to Sh@ause directing the parties to
explain, among other thingsiter alia, (1) “Why both Respondentross Petitione’ Motion to
Compel Compliance with Subpoena Duces Te¢Dot. No. 7) and Motion to Transfer its
Motion (Doc. No. 8), and Petitioner-Cross Respondent’s Motionayp Bespondents-Cross
Petitioners’ Motion (Doc. No. 13should not all be denied as moot” and (2) “Why Petitioner-
Cross Respondent’s Motion to Quash and/oPimtective Order (Doc. No. 24), which is
directed at the August 4, 2014 Subpoena Duces Testurn)d not be trangfieed to the District
of Arizona, pursuant to Federal Rule of CivibPedure 45(f).” The paes’ responses to the

Order to Show Cause have informed tloa@s consideration of the pending motions.



In sum, pending before the Court are fiblklowing four motions: (1) the Respondents’
Motion to Compel the Petitioner's compiiee with the January Subpoena, ECF Nd(2), the
Respondents’ Motion to Transfer, ECF No. 8, viseeks to transf@nly the Petitioner’s
Motion to Quash the May Subpoena, ECF Naand the Respondents’ Motion to Compel
compliance with the January Subpoena , ECFM{3) the Petitioner's Motion for a Stay, ECF
No. 13, which requests that the Court addreswy#hdity of the Janug and May subpoenas
before requiring a response on the adequadyeoPetitioner’'s subpoena response; and (4) the
Petitioner’s Motion to Quash ¢éhrAugust Subpoena and/or foPeotective Order, ECF No. 24.
These motions are addressed in short order, tivgthast motion transfiexd, pursuant to Federal
Rule of Civil Procedure 45(f), to the issuing domresiding over the Arizona Case for resolution,
and the remaining three moatis denied as moot.

. DISCUSSION

Federal Rule of Civil Procedure 45(f)Jamnew subsection added in 2013 authorizing
transfer of subpoena-related noots by “the court where compliamés required” to the “issuing
court,” either when the persoanlgect to the subpoermansents or “if the court finds exceptional
circumstances.” The Rules do not defierceptional circumstances” but the Advisory
Committee Note accompanying the amendment gesvguidance on application of this new
subsection. Specifically, the authority to s8ar subpoena-related motions under Rule 45(f)
broadly applies to “all motions under thide,” including motions “for a privilege
determination.” ED. R.Civ. P. 45(f) advisory committee’s note (2013 amendments). While a
“prime concern” is to “avoid[] burdens on localnparties subject to subpwaes,” this “interest[]

of the nonparty . . . in obtaimj local resolution of the motion,” must be balanced with the

® As notedsupra n. 3, the portion of the Respondents’ MottorCompel compliance witthe May subpoena is
moot.



interests in ensuring the efficient, fair amrdlerly progress of ongoing litigation before the
issuing court.ld. Thus, as the Advisory Committee N@beplains, “transfer may be warranted
in order to avoid disrupting thesuing court’s management otthinderlying litigation, as when
that court has already ruled on issues presdatelde motion or the same issues are likely to
arise in discovery in many districtsldl.

In this case, the Petitioner's pending Matito Quash the August Subpoena and/or for a
Protective Order, ECF No. 24, should be transtetoethe United States District Court for the
District of Arizona to avoiddisrupting the issuing coug’management of the underlying
litigation.” FeD. R.Civ. P. 45(f) advisory committee’s note (2013 amendments). In evaluating
whether “exceptional circumstances” are prés@rranting transfethe Court must not
“assume([] that the issuing coustin a superior position to $elve subpoena-related motions,”
id., but instead consider a number of factorgiredeto the underlying litigation. These factors
include the complexity, procedunabsture, duration of penden@nd the nature of the issues
pending before, or already resolved by, #siing court in the underlying litigatiorsee, e.g.,

XY, LLC v. Trans Ova Genetics, L.C., 2014 U.S. Dist. LEXIS 126258, at *4-5 (D.D.C. Sept. 10,
2014) (finding exceptional circumstances whereimggaourt “has alreadgupervised substantial
discovery and begun predions for trial”);Wultz v. Bank of China, Ltd., 2014 U.S. Dist.

LEXIS 73534, 27, 29 n.6 (D.D.C. May 30, 2014) (isterring subpoena-related motions in
“highly complex” litigation where issuing courts‘in better position to rule . . . due to her
familiarity with the full scope of issues involved well as any implicaihs the resolution of the
motion will have on the underlying litigation” andfiarther “the interest in obtaining consistent
rulings on the issues presentedin addition, the Court shaliconsider whether requiring the

local nonparty to litigate subpoena-related mation the issuing cotiwould present an undue



burden or costSee, e.g., Trans Ova Genetics, L.C., 2014 U.S. Dist. LEXIS 126258, at *6
(transferring subpoena-related motion wherellpesty was national corporation “and thus the
presumption of local resolatn, carried less force”) (citinign re Subpoena to Kia Motors Am.,
Inc., No. SACV 14-315 JLS (RNBXx), 2014 U.S. DILEXIS 72827, at *1 (C.D. Cal. Mar. 6,
2014)).

Consideration of these factors militates strongly in favor of transfer of the Petitioner’s
Motion to Quash the August Subpoena. Firsthilmelen on the Petitioner to litigate this matter
in Arizona is minimal. The August Subpoandigates the burden on Petitioner by providing
that electronic production of responsive documengceptable and that Petitioner may simply
incorporate by reference all previous objectionsrasg@onses. Resp’ts’ Opp’n to Pet'r’'s Mot. to
Quash August Subpoena at 10. Moreover, byRétitioner's own admission, “Judicial Watch
litigates a great many public recsrhwsuits across the country.” Pet’r's/Cross-Resp’t's Mot. to
Quash Aug. Subpoena at 1 10. Given the Pedétie national reachna familiarity with
litigation in courts outside this jurisdiction, tgeneral interest in pretting local nonparties by
requiring local resolution afubpoena-related disputes is significantly reduced.

Second, the Arizona Case has been pendinfpéw years and has involved “innumerable
discovery disputes (including\sral involving clients of Judial Watch).” Resp’ts’ Resp.

OTSC at 6. The issuing courttierefore in a far better posititiman this one to evaluate the
relevance of, and necessity for, the documents demanded in the August Subpoena. Moreover,
the Petitioner has raised the extraordinary clhiat it has been targeted by “these abusive
litigation tactics” in the form of “seriallgefective subpoenas” because the Respondents’
“attorneys quite plainly loathe Judicial Watcrid the subpoenas “are nothing more than

harassment of a despised, perceived adversargt retaliation for pratcted, public interest



advocacy that they and their counsel misunderstaddmischaracterize.” Pet'r's Mot. to Quash
Aug. Subpoena at 11 10-11. As the Respondentaiaxfhe Arizona court, which has had four
years to observe the Respondents’ conduct innlderlying litigation, “is in the best position to
evaluate Judicial Watch’s argument that the Plaintiffs’ August Subpoena was served for the
improper purpose of attempting to harass Judicial Watch because dititspaews and/or
activism, rather than based on a genuine désigather evidence relevant to their remaining
claims in the underlying litigation.” Resp’ts’ Resp. OTSC at 6.

More significantly, the anclusion that transfer is warrantedthis case is bolstered by
the grounds put forward by the Petitioner in suppf its Motion to Quash the August Subpoena
and relieve this nonparty from any obligatiorctimply further with the Respondents’ document
demands. Specifically, the Petitioremntends that “[t]here is nahg to enforce” because it has
“already produced all of thesponsive documents it was aldelocate after conducting a
reasonable search — some 282 pages of matetiads are not protected by the attorney-client
privilege or the attorney work product doctrind?et’r's Mot. to Quash Aug. Subpoena at | 9.
Essentially then, whether the Petitioner is adtigl to produce the documents being withheld on
privilege grounds turns on a determination of akethe assertion of such privilege is v&lid.

This is precisely the issue that the isgucourt has grappledith in the underlying
litigation and, thus, “has dady ruled on issues presented by the motioed. R. Civ. P. 45(f)
advisory committee’s note (2013 amendmentsy.the Respondents point out, the United States
District Court for the District of Arizona hascently compelled a non-party to comply with a
subpoenaluces tecum that is substantively identical toetlsubpoenas at issue here, in the face of

the non-party’s invocation of the attorney-clipnitvilege and/or attorney work product doctrine

® Indeed, the Petitioner has made clear that it is not objecting to subpoena compliance on grounds of
“burdensomeness and First Amendment grounds” because it “has not withheld any responsive docunassts on th
grounds.” Pet'r's Mot. to Quash Aug. Subpoena at f 6 n.4.
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to withhold records regardingdlArizona Legislature and a stdegislator. Resp’ts’/Cross-
Pet'rs’ Notice Supp. Authority at 1-2, ECF No. ZBhe Petitioner contends that, by contrast to
the issuing court’s rejéion of another person’s invocationtbe attorney-client privilege, “the
indisputable facts plainly show that Judicdatch has had an on-going attorney-client
relationship with Senator Peace since at leastdy as July 2014 and also had an attorney-
client relationship with the Arizona Legidure from February 2011 until January 2012.”
Pet'r's/Cross-Resp’'t’'s Resp. to Resp’'ts’/€sePet’rs’ Sept. 15, 2014 Notice Supp. Authority, T 1
n. 2, ECF No. 34; Pet'r's/Cross-R&t's Resp. to Resp’ts’/Cro$3et’rs’ Notice Supp. Authority,
11 3-4, 6, ECF No. 31.

The Petitioner’s effort to distinguish the&suing court’s prior prilege ruling by focusing
on the substantive merits of its own invocatiompo¥ilege misses the point. The fact that the
issuing court is addressing privilege issuésat by non-parties in sitovery only underscores
that court’s familiarity with the privilege issuesitg raised and confirms the need for transfer to
ensure consistent rulings.

Finally, pursuant to Rule 45 (flhe transfer of motions fuash are warranted where “the
same issues are likely to arisediscovery in many districts.” #b. R. Civ. P. 45(f) advisory
committee’s note (2013 amendments). Thep@edents note that “[c]onsistent with this
principle, the district courts fahe District of Kansas and the arn District of Virginia have
recently granted [the Respondehtdotions to Transfer similamotions to compel compliance
with substantially similar subpoendsces tecum served on other third parties who, like [the
Petitioner], played a role in tlrafting and passage of S.B. 107@&&e Resp’ts’/Cross-Pet'rs’

Resp. to Order to Show Cause at 6, ECF No. 26 (ciahig del Sol v. Kobach, No. 14-mc-219-



JAR (D. Kan. Aug. 4, 2014), ECF No. 20; Orderre NumbersUSA Action and NumbersUSA
Educ. & Research Found., No. 1:14-mc-14-TSE/IDD (E.DVa. Aug. 15, 2014), ECF No. 43).

The Court is not transfeng the remaining three pendingtions but denying those
motions as moot. First, the Respondehtttion to Compel Compliance, ECF No. 7, seeks
compliance with the January and May Subpoeaasn though the first of which has been
superseded by the virtuallyadtical August subpoena and the second of which has been
withdrawn. See Notice of Withdrawal, ECF No. 19. hiis, this motion is moot. The Court
appreciates the Respondents’ emnion that the Januaubpoena “is in a vastly different
procedural posture than the recently served August Subpoena, and is therefore not mooted or
otherwise obviated by Plaintiffs’ service of the August subpoena.” R&§ptiss-Pet’rs’ Resp.
OTSC, at 4, ECF No. 26. According to tRespondents, the Pa&iter has “waived its
opportunity to rebut the arguments in Pldaisat Motion to Compel, which now stands
unopposed.”ld. at 4; id. at 5 (“With respect to the JanugBybpoena, . . . Judicial Watch has
waived the opportunity to justify its privileggaims, its deficient document search, and its
refusal to produce the recordsnative format.”).

Plainly, the Respondents wantawoid the burden of having to file a motion to compel
with respect to the August Subp@eand also seek to presesmme perceived advantage in
charging the Petitioner with having waived objectto the January Subpoena. Resp’ts’/Cross-
Pet'rs’ Mem. Pts & Authorities Opp’n to Pet’r's/Cross-Resp’t’'s Mot. for Protective Order and/or
Quash Subpoerauces Tecum (Resp’ts’ Opp’n Mot for Pratctive Order and/or Quash
Subpoenduces Tecum), at 9, ECF No. 28 (“Plaintiffs alsefuse to withdraw the January
Subpoena because . . . the motion to compel éas fully briefed, and (iii) starting briefing over

with the August Subpoena is botlwaste of judicial resources@ could provide Judicial Watch
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a second bite at the apple regarding argunardsobjections it waived with respect to the
January Subpoena.”). The Court is not perstdaae strenuously as the Respondents argue, that
resolving the Petitiner's challenges to the dity and enforceability othe January Subpoena is
necessary. First, their contem that the Petitioner waiveghy objection to the January
Subpoena is frivolous. The Petitioner effecvebught a delay in arsubstantive response to
the Respondents’ Motion to Compel compliamcth the January Subpoena by filing its Motion
to Stay. See Pet'r's Mot. Stay. Second, the Respondeservice of two subsequent subpoenas,
both of which contain modifications dgsied to address the Petitioner’s purported
“jurisdictional” and other objections to thenilery Subpoena, clearly make the latest, August
Subpoena the operative subpoeAacording to the Respondentee August Subpoena reflects
their most current “good-faitittempt to narrow the issues irsgdute between the parties and to
expedite adjudication of Judicial Watch’shgpliance with Plaintiffs’ document requests.”
Resp’ts’ Resp. OTSC at 5. TRespondents’ persistent insisterthat judicial resources and
attention be expended resalgidisputes over the old Janu&ybpoena is nonsensical and
undercuts this “good faith attempt.” For thesasons, the Respondents’ Motion to Compel,
which is not focused on the operative August Subpoena, is denied as moot.

Second, the Respondents’ Motion to Transfer-BN©. 8, expressly requests transfer of
two motions that have beenrded as moot and, consequentlyat motion is no longer pending
and available for transfer.

Finally, the Petitioner’'s Motion to Stay Bfieg on Non-Jurisdictional Issues Raised in
the Motion to Compel Compliance with Subpo&haes Tecum, ECF No. 13, is denied as moot,
since the Respondents’ Motion tor@pel, which is the subject of the motion for a stay, has been

denied as moot.
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I[II.  CONCLUSION

Accordingly, for the foregoing reasons, theutt finds that “exceptional circumstances”
exist such that the United States District Gdar the District of Arizona, where the underlying
action is pending, should resolvestRetitioner’ s Motion to Quasma/or for a Protective Order,
ECF No. 24. The remaining motions pending is thiscellaneous matter are denied as moot.
An appropriate order consistent with this Memorandum Opinion will be contemporaneously
filed. The Clerk of the Court is directed to close this matter.

SO ORDERED.

Digitally signed by Hon. Beryl A. Howell
DN: cn=Hon. Beryl A. Howell, 0=U.S.
District Court for the District of
Columbia, ou=United States District
Court Judge,
email=Howell_Chambers@dcd.uscourts.

Date: October 3, 2014

Date: 2014.10.03 17:49:56 -04'00"

BERYL A. HOWELL
United States District Judge
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