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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
IN RE $6,871,042.36, AND ACCRUED )
INTEREST, IN FUNDS FORMERLY HELD )
IN ACCOUNT NUMBER ******Q7 | )
AT MTB BANK IN NEW JERSEY, ) Misc. Casé&o. 141222 (RBW)
CURRENTLY ON DEPOSIT IN AN ACCOUNT)
CONTROLLED BY THE UNITED STATES )
DISTRICT COURT FOR THE )
SOUTHERN DISRICT OF NEW YORK )
)

MEMORANDUM OPINION

On December 18, 2014, this Court issudtr@tective Ordermpursuant to 28 U.S.C.
§2647 (2012)restrainingapproximately $6.8 milionformerly held in account number
o7, at MTB Bank in New Jerseyttie Venus AccountFunds), and consisting ofunds
that are the subject of a paralielerpleader action currently pending befthie Court. See

ProtectiveOrder at 5United States v. Barry Fischer Law Firm, L1 8o. 15116 Eleanor

Fisher and Tammy Fu, the Liquidators Tohhde and Commerce Balfiithe Liquidators”), have
now broughtthis Motion to Intervene and Dissolve the Protective Order, and Request for a
Hearing. Motion of Trade and Commerce Bank, By and Through its-Bppdinted
Liguidators, to Intervene and Dissolve the Protective Order, and Requestdariag
(“Liquidators’ Mot.”) at 1-2. After carefully considering the Liquidators’ motion, and all

memoranda of law relating to that motiorthe Court concludes for the following reasons that it

1 In addition to the Liquidators’ motion, the Court consiakthe following documents in rendering its decisib:
the Trade and Commerce Bank's Memorandiibaw in Support of Motionto Intervene and Dissolve Betive
Order, and Request for Hearing (“Liquidators’ Mem.”))tt® United States’ Opposition to Liquidators’ Motion to
Intervene and Dissolve the Protective Order (“Gov't Ofpand (3) the Trde and Commerce Bank’s Reply
Memorandumof Law in Further Supportof Motion to Inteevand Dissolve Protective Order, and Request for
Hearing (“Liquidators’ Reply Mem.”).
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mustgrant the motion to intervene, deny the motion to dissolve the protective orderngnd de
the request for a hearing
l. BACKGROUND
The Venus Account Findsare the subject of a complex span of litigatidiesten
Development Corporation (“Ke=t”), a British Virgin Islands @rporation, is the named owner
of the MTD bank accourthatpreviously heldthe Venus Account Fundsvhich have been

restrained in one form or another since 2088eUnited States v. Federative Republic of Brazil

748 F.3d 86, 8839 (2d Cir. 2014)
A. Prior Venus Account Funds Litigation Pursuant to28 U.S.C .8 2467

In December 2004, a Braziian court issued a warrant to seize the VeomsnA&unds
pursuant to an investigation ingo*Kestenprincipal .. . and hiessociatefor money laundering,
tax evasion, fraud, and other financial crimes violatdfeBraziian penal law. 1d. at 89. Brazil
“sought assistance from the United States in execigisgizure warrastpursuant tahe
nations mutual legal assistance tredt., and § 2467which authorizes United States district
courts to enforce ‘doreign forfeiture or confiscation judgmeht8 2467(c)(1). The United
States filed anaion with another member of thiSourt seekinga temporaryrestraiing order

on the[Venus AccourjtFunds;, which was granted on January 26, 200&derative Ragblic of

Brazi, 748 F.3d at 89 The Court vacateits restraining order on September 22, 2010, in light of

the District of Columbia Circuit's decision In re Any and All Funds or Other Assets in Brown

Bros. Harriman & Co. Account # 8870792 in the Name of Tiger Eye Invs(‘'Tider Eye”),

613 F.3d 1122 (D.CCir. 2010) Federative Republic of Brazif48 F.3d at 89. Imiger Eye

the Circuit held that 8§ 2463nly permitted“the issuance of temporary restraining orders only

aftera foreign court has entered a forfeiture judgmiend. (quotation marks omittedjquoting



Tiger Eye, 613 F.3d at 1124). Because the Braziian court had only issuedra s&irrant
against the Venus Account Funds, but hadyet entered a forfeiture judgment, the restraining
order issued by this Court could rm# maintained 1d. at 90.
B. Liquidators’ Litigation Against Kesten

In August 2010, the Liquidators filed suit against Kestenin the BritispinVislands,
alleging that Trade and Commercari’s directors had attempted to launder money through
Kesten.ld. When Kesten failed tmake arappearanci thatcasethe British Virgin Islands
court entered a default judgment against Kesten in the amount of $15,936&B6Bhereafter,
the Liqudators filed suit against Kesten in the Bankruptcy Court for the SouthenttDot
New York to domesticate the British Virgin Islands default judgmeddt. After Kesten failed to
make arappearanci the bankruptcy case Mew York, the Bankruptcy Court enteradefault
judgment in the full amount in favor of the Liquidators on October 26, 2@i0.
C. The Interpleader Litigation and the Brazilian Forfeiture Judgment

On October 20, 2010, the United States filed an intadge actiorin the Southern
District of New Yorkto resolve the competing clainisr the Venus Account Funddd. The
United States named the Liquidataisd Brazi, among otheras interpleader defendantSee

Complaint in Interpleaderf 8 9, United States v. Barry Fischer Law FiriNo. 15116 ECF No.

1.

In Februaryl7, 2012, the Sixth Specialized Federal CourSab PaulpBrazil (“Séao
Paulo Court”)convictedthe Kesterprincipal who had been under investigatifon fraudulent
mismanagement of &éncial institution and ordered the Venus Account Funds forfeited as

proceeds othe fraudulentscheme.Federative Republic of Braziv48 F.3d at 90The United

States represents thato other people were also convicted in the Brazilan prose cstiget; x



Parte App. at Z1United States’ Reply to Liquidators’ Status Report on Interpleader Aatidn a

Request for Omnibus Hearing on all Pending Matters dhiled States v. Barry Fischer Law

Firm, No. 15116, ECF No. 176'U.S. Status Report,)out in any eventpoth sidediled appead
with the Supreme Court of Brazil on March 22, 2016. U. S. Status Repe#.ate appeals
remain unresolve@nd according to the United Stat§gn no appeal was the Braziian
forfeiture of thelVenus Account Fundsset aside’ 1d.
As a result of th012 Brazilian forfeiture judgment, the Southern District of New York
granted Brazil's summary judgment motion in the interpleader action, reabdisizeuperior
title to theVenus Account Funds, and ordered the United States to transfer the funds to the S&o

Paulo Court.SeeUnited States v. Barry Fischer Law Firm, LI 8o. 167997, 2012 WL

5259214, *67 (S.D.N.Y. 2012). The Second Circuit, however, vacated the Diswigtt'€
award of summary judgmentoncluding that “the penal law rule did not permit the district court
to grant summary judgment in favor of Brazil based on a criminal forfgiidgament in the

absence of 8 2467 petition by the Attorney Generdl.Federative Republic of Brazir48 F.3d

at 91 Consequently, the Second Circuit remanded the toathe district court on March 24,
2014, “with instructions that [the district court] afford Brazil and thdoftey General a
reasonable amount of time to file8&2467 enforcement action.ld. at 97. OrAugust 21, 2014,

the Southern District of New Yorissued an ordeequiring that“[a]ny enforcement action must

2 Thepenallawrule is acommon law rule that prevents United States fom eecuting another country’s penal
laws . Federative Republic of Brazif48 F.3d at 993 The Second Circuibncludedhat because Brazil's claim
to the Venus Account Funds was based on the Braziliantioggudgment, the district court’'s grant of suany
judgment in favor of Brazil amountedto the United Statésreing Brazil's penal laws, whidk prohibited by the
penallawrule Id. at 93. The Second Circuit, however, held that § 2467 ttotesita valid statutory exceptionto
the penallaw g, “insofar as it permits the Attorney General of the United Statei[or her]sole discretion, to
petition district courts to enforce the forfeiture judgiserr confiscation orders of qualifying foreign natiérigl.

at 96.




be filed not later than Monday, November 3, 2018€eOrder,United States v. Barry Fischer

Law Firm No. 15116, ECF No. 131
D. The Protective Order Litigation and Transfer of the Interpleader Action

OnMay 29, 2014, Brazisubmittedto the United Statesrenewedequest for mutual
legal assistancegeking enforcement tfie 2004Braziian seizure warrant against the Venus
Account Funds Protective OrdeApp. at 4. Upon the Attorney General'sertification of the
Braziian seizure warranpursuant t@8 2467(d)(3) and 18 U.S.C.983()), the United States
submitted arex parteapplication for a protective ordein this casen November 3, 2014
requesting that ¢hCourt register and enfortlee 2004 Braziian seizure warragainst the
Venus Account Fundpending lhe conclusion of the criminal appgabceedings in BraZ
United States’ Ex Parte Application to Enforcel &egister a Foreign Restraining Order
Pursuant to 28 U.S.C. § 2467(d)(3P(obtective OrdeApp.”) at 1. On December 18, 2014, this
Courtgranted the United Statealication and issued the Protective Orderotective Order at
5.

On January 14, 201%he Southern District of New York sua spotri@nsferred the
interpleader action to this Court to “promote efficiency by consolidatinglads to the subject

assets before the same judgeéOrder at 4Barry Fischer Law FirmNo 15116, ECF No. 158.

On March 9, 2015, tnLiquidators filed their Motion to Intervene and Dissolve the Protective

Order and a Request for a Hearing. Liquidators’ Mot—at 1

® The United States requested a “protective order,” as opposte straining order,” because the Venus Account
Funds “are currently ondeposit []in the Southern Disdfiblew York,” and the United States declined to “aska
D.C. judge toissue a[] restraining order againstan@deraljudge.” Liquidators’ Mem., Exhibit (“Ex.") 3
(Hearing Transcript dated November 7, 2Q24ited States v. Barry Fischer Law Firm, LLNo. 15116

(“November 7, 2014 Hearing”)) at 31.




Il. STANDARDS OF REVIEW

A. Motion to Intervene

The Liquidators seetb intervene as a matter of right this mattepursuant to Federal
Rule of Civil Procedure 24(a), or, in the alternative, permissively pursuant to Rule 24(b)
Liquidators’ Mot. at 2, Liquidators’ Mem. afl6 n.38 Rule 24(a) provides thafd]n timely
motion,” a court musallow a paty to intervene if itclaims an interest relating to the property or
transaction that is the subject of #etion, and is so situated that disposing of the action may as
a practical matteimpair or impede the movant’s abilty to protect its interesgamkxisting

partiesadequately represent that interebed. R. Civ. P24(a) seealsoFundfor Animals, Inc.

v. Norton 322 F.3d 728731 (D.C. Cir. 2003) (citation omitted)A party seeking to intervene as

of right must additionally establish starglinnder Article 11l of the Constitution.ld. at 731-32.
Pursuant to Rule 24(b)[d]n timely motion,” a court magermit a party to intervene fif it

“has a claim or defense that shares with the main acttamenon question of law or factFed.

R. Civ. P. 24(b)(1) In determining whethgpermissive intervention is appropriate, a court “must

consider whether the intervention wihduly delay or prejudice the adjudication of the original

paties’ rights.” Fed. R. Civ. P24(b)(3). Permisse intervention is “inherently discretionary,”

EEOC v. Nat'| Children’s CtrInc., 146 F.3d 10421046 (D.C. Cir. 1998), and a court may deny

a motion for permissivantervention even if the movant has met all of the requirements of Rule
24(b), id. at 1(18.
B. Motion to Dissole the Protective Order

The Liquidatorsalsoseeko dissolve thdrotectiveOrder issued by this CouriA federal
court may issue protective ordepursuant t® 2467 “[tjo preserve the availability of property

subject to civilor criminal forfeiture ader foreign law.” 8467(d)(3)(A)(). Aprotective order



is appropriate “when the United States has a treaty or other formahbiiteal agreement in
effect providing for mutual forfeiture assistancid,”§ 2467(a)(1), and when the propesiybject
to the order represents the suspected proceeds of a “violation of foreigmtamotild constitute
a violation or an offense for which property could be forfeited under Federilthe offense
were committed inhe United Statesjtl. 8§ 2467(a)(2)(A).

Judicial review of an application for§2467 protectiveorder requires the Court to

consider “two sets of procedural prerequisites.” Gang Luan v. Uniteds StageF.3d888, 392

(D.C. Cir. 2013)(citation omited). First, the Court must ensure that none of the following
conditions regarding the foreign judgment are present: (1) “the [foreign] judgneshtendered
under a system that provides tribunals or procedures incompatible withgtiremreents of due
process of law”; (2) “the foreign court lacked jurisdiction over the subjedteriaor (3) “the

judgment was obtained by fraudSeeid. (citing 8 2467(d)(3)(A)(i)(1)); see alsdn re Seizure

of Approximately $12,116,153.16 &ccrued Interest in U.S. Camcy, 903 F. Supp. 2d 19, 30

(D.D.C. 2012) (summarizin@ 2467’s requirements)Second, the Court must ensure that the
protective order comports with “the procedural due process protections for a regtraner
under section 983(j) fditle 18.” § 246G(d)(3)(A) (i)(I). As noted by the District of Columbia
Circuit,

[t]hat section authorizes three different kinds of restraining orders agaipstty
subject to civil forfeiture under U.S. civil forfeiture statutdsrst, a federal court
may issue arestraining order that lasts during the pendency of forfeiture
proceedings, upon the fiing of a civil forfeiture complaint alleging thaptbperty
with respect to which the order is sought is subject to civil forfeittBecond, a
court may issue a 9@ay restraining order prior to the fiing of a civil forfeiture
complaint after conducting an adversarial proceeding akin to a preliminary
injunction hearing. Third, a court may issue a temporary restraining order of not
more than 14 days without noti@e hearing if there is probable cause to believe
that the property is subject to forfeiture and that notice would jeopardize i
availability.



Gang Luan, 722 F.3d at 393 (quoti8®83())).
. LEGAL ANALYSIS
A. Standing to Intervene
Thefirst issuethe Courtmust addresis whether the Liguidatorsatisfythe standing
requirement to intervenia this proceeding In order to establish Article 11l standingja]
prospective intervenor . must show: (1) injunn-fact, (2) causation, and (3) redrabiity.”

Fund for Animals, InG.322 F.3d at 73233 (citing Lujan v. Defs. of Wildlife 504 U.S. 555,

560-61 (1992)). An injuryin-fact is “an invasion of a legally protected interest which is (a)
concrete and particularized[] and (b) actual or imminent, not ‘conjecturddypothetical.”

Lujan, 504 U.S. at 560 (citations omitted). Additionally, a prospective intervenust
demonstrate a “causal connectietween the injyr andthe conduct complained of,” such that
the injury is “trace[able] to thchallenged action,. . and not . . . th[e] result [of] the independent
action of some third party not before the could. Lastly, the plaintiff must show a likelihood

that “the injury wil be ‘redressed by a favorable decisiond. at 561 (quahg Simon V.E. Ky.

Welfare Rights Org.426 U.S. 26, 4342 (1976)).

The Liguidators assettiattheir “valid judgment for $15.9 milion that was issued by the
United States Bankruptcy Court for the Southern District of New York oob@ce6, 2010”
againg Kestenthe nominal owner of theank accounivherethe Venus Account Fundsiere
deposited before they were inttially seizpd2005 as well as thé&iquidators’ participation in

the parallel interpleader actioprovides aasis fortheir injury-in-fact, e.g, their inability to

4 TheLiquidators assert in a footnotein their reply that the ‘Qiuit has altogether questioned the logic of an
Article Il standing inquiry in the intervention contéxtiquidators’ Reply Mem. at 4 n.1 (citingoeder v. Islamic
Republic of Iran333 F.3d 228, 233 (D.C. Cir. Z)). The District of Columbia Circuit, however, has ratuderized
its languageifRoederegarding standing as “dicta,” and reiterated that “[i]t is tloeescircuit law that intervenors
must demonstrate Article lll standing.”_Deutsche Bank Nati6TCo. v. Fed. Deposit Ins. C&17 F.3d 189, 193
(D.C. Cir. 2013).




continue to litigate those interests in the interpleader ltigatibiquidators Reply Mem. ab.
The Liquidators argue that thénited StateSunquestionably conferred a distinct, ‘legally
protectable’ interest uporthe Ligudatorgd by inttiating the interpleader action and namirle[
Liguidatord as a defendant.’ld. On the other handhé¢ United Statedisputesthat the
Liguidators have a “concrete and imminent injury because the Liquidators hadenmmstrated
an incontrovertible interest in the restrained fundsdv't Opp’n at 8. Although the United
States acknowledges thée Liquidators have an unsecured judgment against Kdsten,
contends thdfailng to obtain a judgment lien against specific assets thaj fabject to
forfeiture . . .is fatal to standing to contest those assets under U.S. lawat 8-9. The
Ligquidators reply that the United States “is attempting to imply Baaziforfeiture law by
analogy” in its assertion th#étte Liquidators’ failure to obtain a judgment lien is fataltteeir
position that they have standing, and that application of such foreign law woule Wugenal
lawrule. Liguidators’ Reply Mem. at3.

The Court concludes that the Liquidators have demonstratednjbgin-fact. As
noted above, to establish injumy-fact, the Liquidators must demonstrate that their interest in the
Venus Account Funds “faces an imminent, threatened intervestien one that is not

conjectural or speculative.Deutsche Banklat'| Trust Co. v. Fed. Deposit Ins. C@17 F.3d

189,193 (D.C. Cir. 2013) The Court agrees with the Liquidatatsat the United States
conceded that the Liquidators have an interest in the Venus Account Funds when the Unite
States interpleaded the Liguides in the collateral interpleader actioBeeComplaint in

Interpleaderf 8 (naming the Liguidators as interpleader defendants), United Stategw. B

Fischer Law Firm No. 15116 ECF No. 1 The Liguidators’ abilty to establishts right to the

Venus Account Funds clearlyimpacted bythe intepleader actionwhich has been stayetiie



tothe Court’s issuance of the Protective OrdeeeOrder,United States v. Barry Fischer Law

Firm, No. 15116, ECF No. 131 (Aug. 21, 2014)f. CC Distrits., Inc. v. United State<883 F.2d

146, 150 (D.C. Cir. 1989) (stating that a party “suffers a constitutionally zedui injury by the

loss of an opportunity to pursue a benefiteven though the [party] may not be able to show

that it wascertain to receivéhat benefit had it been accorded the lost opportunity”).

The cases cited by the United States in support of their proposition thaqulotors
cannot establish standing because they do not have a recorded judgment lierthegsiastis
Account Funds are distinguishable because the parties in those casassegting standing in
the forfeiture actions themselves; they wereasstelihg standing in the context of a motion to
intervene, nor was there a collateral interpleaddiorato resolve competing claimggarding

the forfeited funds SeeUnited States v. 133 8. Postal Ser\Money Orders780 F. Supp. 2d

1084 (D. Haw. 2011)United States v. Real Property Located at 229 Potter,R648 WL

778830 (D. Conn. 2015)Jnited States v. Dempse$5 F. Supp. 2d 990 (E.D. Mo. 1998)nited

States v. Gutierre2012 WL 3291976 (S.D. Fla. 2012)nited States v. Madqf2012 WL

1142292 (S.D.N.Y. 2012)Jnited States v. Lin HWR011 WL 5884918 (E.D.N.Y. 2011Ynited

States v. But&, 2006 WL 2632384 (S.D. Miss. 200@&)nited States v. McCorklel43 F. Supp.

2d 1311 (M.D. Fla. 2001)Jnited States v. Fuch2005 WL 440429 (N.D. Tex. 2005)nited

States v. On&ix Share of Jaes J. Bulger in All Present Buture Proceeds of Mass Milions

Lottery Ticket No. M2462333, 326 F.3d 36 (1st Cir. 2003).

Next, he Liquidators claim thabeir injury was causday theUnited States’fiing its
82467 action with the Court because the Court’s issuance &frttectve Order “forestall[s]
the promised equitable adjudication [thfeir] interest in the interpleaddaction],” and the

“dissolution of the[Protective]Order would redressHe Liquidators’] concrete and imminent

10



injury by allowing the interpleader action proceed.”Liquidators’ Reply Memat 6. The
United Statesespondghat the Liquidators have failed temonstrate that the United States’
enforcement action caused the Liguidators’ alleged ifj@gaus¢he Venus Account Fundso
not legally belongd Kesten Gov't Opp’n atl0. The United Statealsoargues that dissolving
the ProtectiveOrder as the Liquidators request will not redress the Liquidatorgjedli@arm
becauséhe dissolution would notautomatically entitle the Liquidators to ownershig the
Venus Account Fundsld. at 11.

The Court agrees that the Liquidatasastained aimjury causedy theUnited States’
decision to seekRrotectiveOrderto restrain the Venus Account Funbiscausé¢he Protective

Order has placed on hold the resolution of the Liquidators’ claim to the Vemasidtd-undsn

the collateral interpleader actiolseeOrder dated February 18, 2013nited States v. Barry

Fischer Law Firm No. 15116 ECF No. 167staying the interpleader action pursuant to the

Court’'s Protective Order issued in this casE)e United States filed the Application for a
Protective Orderin an effort to comply with the Southern District of MeviK's November 3,
2014 deadline forhe fiing of any 8 2467 enforcement action in the interpleader ac8ee.

Order,United States v. Barry Fischer Law Firtdo. 15116, ECF No. 131 (Aug. 21, 2014);

Def.’s Mem., Ex. 3 (November 7, 2014 Hearing) at 14 (counsel for the UniedelsStatinghat

it “followed that deadine” by fiing the Ex Parte Application on November 3, 201Hisn

Court). In its most recent status report in the interpleader action, thedJstates agreed that its
fing the § 2467 action with the Court “has, more or less, mooted thisrfileader actioh,and
statedthat the Venus Account Funds “are now-igd in related legal proceedings before this
Court and the ultimate ownership of the [Venus Account Funds] must be decideseimethted

proceedings.” Unitedt&tes’ Reply to Liquidators’ Status Report on Interpleader Action and

11



Request for Omnibus Hearing on all Pending Matters ldhied States v. Barry Fischer Law

Firm, No. 15116, ECF No. 176Consequently, the Liquidators’ injuryits inability to ltigat

its interest in the Venus Account Funds in the interpleader aetimuld be redressed by a
decision in their favor dissolving throtectiveOrder, because such dissolution would allow the
interpkader action to proceed.hd United States’ arguments aeding causation and

redressabilty mistakenly identify the Liquidators’ injury asdegrivation of theimllegedlegal

right to the Venus Account Fundsnd argue correctly that the Liguidators have not yet

established their legal hg to those fundsSeeGov't Opp’n at 1811. The Liquidators’ injury,

however, istheir inability to proceed in the interpleadactionto resolve the ownership of the

Venus Account Funddue to theProtectiveOrder, and thus tt is irrelevant for purposestloé

standing aalysis whether or not the Liquidators’ claim in the Venus Account Funds in the
interpleader action wil ultimately be successfufjuidators’ Reply Mem. at 6.

To summarize, the Liquidators have a legally cognizable interest incadpgi their
right to the Venus Account Funds, and this interest was injured when the intergesiderwas
stayed. The United States caused this injury by initiating the current 8 246V st
requesting the Protective Orgdbecause the interpleader action was stayesuant to the
Protective Order. The dissolution of the Protective Order, as theldtiqis request, would
redress the Liquidators’ injury because the interpleader litigation wieltproceed.
Consequently the Liquidators have demonstratidt theyhavestanding to intervene.

B. Intervention as of Right

As stated above, when assessing a motion to intervene as of right under Rula 24(

court musttonsider the motion’s timeliness, whether the movant “claims an intedatng to

the property ortransaction which is the subject of the action,” whether the movant Sguated

12



that thedisposition of the action may as a practical matter impair or impejeljitity to protect
[its] interest,” and whether the movant’s interest “is adequagglesented” by the existing

parties to the ltigation. Fund for Animals, In¢.322 F.3d a¥31 (citation omitted).In its

opposition, the United States daast contest the timeliness or adequate representation factors,
and thus the Court concludes that the United States has conceded the Liquiddisfesction of

these two factorsSeeGov't Opp’n at #14; seealsoHopkins v. Women’s Div., Gen. Bd. of

Glob. Ministries, 284 F. Supp. 2d 15, 25 (D.D.C. 2003) (Walton, J.) (“It is well understood in

this Circuit that when a [nemoving party] files an opposition to a dispositive motion and
addresses only certain arguments raised by the [moving party], a coureataypose arguments
that the [normoving party]failed to address as concedeftitations omited)), aff'd98 F.

App’x 8 (D.C. Cir. 2004) Moreover “becausgthe Liquidators] ha[ve]suffered a cognizable
injury sufficient to establish Article Il standint] he[y] also h#ve] the requisite interest under

Rule 24(a)(2)! Jones v. Prince George'syG Md., 348 F.3d 014, 101819 (D.C. Cir. 2003);

see alsd~und for Animals, 322 F.3d at 735.

The Courtfurther finds that this action threatens to impair the Liquidators’ irtt@éreke
resolution of its claim to the Venus Account FundB) determining whether an applicast’
interests wil be impaired, cdsrin this circuit look to thepractical consequencethat the

applicant may suffer if intervention is denied-orest @y. Potawatomi Comm. v. United States

__F.R.D._,_,2016 WL 1465324 (D.D.C. 2016) (quotihgt.Res. Def. Council v. Costle

561 F.2d 904, 909 (D.C.Cir.19%7) Asconcludedabove, he Liquidators interest in resolving
the interpleader action is impaired becathgeCourt has stayed the interpleadetion pursuant
to the ProtectiveOrderrequested by the United Stat€deeOrder dated February 18, 2015,

United States v. Barry Fischer Law Fjrido. 15116 ECF No. 167staying the interpleader
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action pursuant to the Court’'s Protective Order issndtig case) Accordingly, because the
Liguidators have established their Article Il standing aatisfiedthe four factors set forth in
Rule 24(a), the Liquidatorare entitled tantervene in this actioas of right®
C. Motion to Dissolve ProtectiveOrder

28 U.S.C. 8467(d) entitled ‘Entry and enforcement of judgmgnprovides, in relevant
part:

(2) In general—The district court shall enter such orders as may be necessary to
enforce the judgment on behalf of the foreign nation unless the colgtthat—

(A) the judgment was rendered under a system that provides
tribunals or procedures incompatible with the requirements of due
process of law;

(B) the foreign court lacked personal jurisdiction over the defendant;
(C) the foreign court lackedrjisdiction over the subject matter;

(D) the foreign nation did not take steps, in accordance with the
principles of due process, to give notice of the proceedings to a
person with an interest in the property of the proceedings in
sufficient time to enabl him or her to defend; or

(E) the judgment was obtained by fraud.

*kk

(3) Preservation of property-
(A) Restraining orders-

() In general—To preserve the availabiity of
property subject to civil or criminal forfeiture under
foreign law, the Government may apply for, and the
court may issue, a restraining order at any time
before or after the initiation of forfeiture proceedings
by a foreign ation.

(i) Procedures—

5 Because the Court concludes thatthe Liquidators magviere as of right under Rule 24(a), it need not consider
whethethe issue of permissive intervention under Rule 2d@ypproprite Fundfor Animals322 F3d at 731.
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() In general— A restraining order
under this subparagraph shall be
issued in a manner consistent
with . . .the procedural due process
protections for a restraining order
under section 983(j) of title 18.

*kk

(C) Limit on grounds for objectior—No person may object to a
restraining order under subparagraph (A) on any ground that is the
subject of parallel ltigation involving the same property that is
pending in a foreign court.
§ 2467(d). Section 2467 also providémst“[iin entering orders to enforce the judgment, the
court shall be bound by the findings of fact to the extent that they are statedanetign
forfeiture or confiscation judgmehit.ld. 8 2467(e). The Liquidators assert three arguments
regarding why ta Protective Order issued in this case should be dissolved, whichcassdid
in turn below.
1. Purpose ofthe Protective Order
First, the Liquidators argue that the Protective Order should be dissolvedsbdeca
maintaining the Protective Order serves no purpose. According to the logsidéteir right to
the Venus Account Funds is superior to that of Brazil under the “firgtmi’trule § andthatthis
right will not bedisturbedeven if the United States ultimately obtains enforceroéthe 2012
Braziian forfeiturejudgment through a subsequé&gi2467 proceeding. Ligquidators’ Mem. at

16-18. The United States responds that the Liquidators do not have a superiar thight/enus

Account Funds and, in any eve82467 “does not create independent subject matter jurisdiction

6 SeeUnited States v. McDermo&07 U.S. 447, 449 (“Absent provisionto the contrary, pyidait purposes of
federallaw is governed by the commam principle that ‘the first in time e firstin right.” Citations omitted)).
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for a U.S. court to determine the validity of the Liquidators’ or any othekharty’s property
interest in the restrained funds.” Gov't Oppihl14.

The Court agrees with the United States that it would not be appropriatsdeedithe
Protective Order in this case on the basis of the Liquidators’ allegeatia right to the Venus
Account Funds. The ownership of the Venus Account Funds is the precise issue Sioiaxl
in the parallel interpleader action, a§d467(e) states that the Court is “bound by the findings of
fact” of the foreign judgment Therefore,it would be inappropriate to litigate the competing
claims to the Venus Account funds within the context of the cug@467enforcement action.

SeeFederative Republic of Brazir48 F.3d at 96 (noting th&g 2467 ensures that the executive

alone wil weigh the foreign affairs implications of any enforcemenbgttand that the statute
“cabins the judiciary’s enforcement discretion by directing that distoeirts shall grant
enforcement of a foreign judgment unless jurisdiction or doegsis concerns are evidgnt

2. Second Circuit’s Instructions

Next, the Liguidators contend that the Protective Order should be dissolvegsédibea
doctrine of judicial estoppel prevented the United States indially seeking a protectiverder
upon tke Second Circuit's remand of the casuidators’ Mem.at 18. Specifically, he
Liguidators argue that the Second Circuit's decision permitted the UnigelsSo seek
enforcement of &nal forfeiture judgment undeg 2467(dj1), but notarestrainig orderto
preserve the availability of property und&2467(d)(3). Liguidators’ Mem. di8-21. The
United States responds that the Second Circuit’'s directions disthet court on remand in the
interpleader action allowed Brazil to “make& 8467 request to the Attorney General,” but that
“[nJowhere in the Second Circuit opinion, no matter how close one reads itthéo8econd

Circuit imply that Brazil's request can only be an application for the exfeeat of the actual
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forfeiture judgmen obtained in 2012,” as opposed to an application for a protective dedeit
Opp'nat 2 n.1.

The Second Circuit helmh the interpleader actiamat, although the penal law rule
prohibiting enforcement of another nation’s penal ldreguire[d] [it] to vacate the district

court’s award of summary judgment in favor of Braz#gderative Republic of Brazir48 F.3d

at 95,8 2467 “establish[ed] a statutory exception to the penal law rule for foreign jotgme
faling within its terms,”id. at 96. TheSecondCircuit continued:

At oral argument, counsel for Brazil represented that, if this court tee
vacate the award of summary judgment in its favor based on the penal laiv rule
would promptly petition the United Stategritiate a8 2467 proceeding There is
no reason to doubt the representation; Brazil petiicioed 2467 assistanc&ith
respect to the Venus Account in 2005, and has done so in other proceedings. Thus,
we remand this case to the district court with instructions thatatdaBrazil a
reasonable period of time to request and the Attorney General a reasonable pe
of time tofile a 8 2467 enforcement actionlIf Brazi fails, or if the Attorney
General declines, to do so, the district court shall then determinghtinof our
decision today, whether any interpleader party is entitled to the funds semed fr
the Venus Account.

Id. at96-97 (emphasis added}itations omitted). In the conclusion of its opinion the Second
Circuit stated: “Title 28 U.S.C. § 2467 createsadigory exception to the penal law rule insofar
as it permits the Attorney General of the United States, ifohier]sole discretion, to petition

district courts teenforce the forfeiture judgments or confiscation oradéigualifying foreign

nations’ 1d. at 97. This language makes clear that the Second Circuit did not limit the United
States’ options on remand @aforcement of &nal forfeiture judgment only. Thecourt use the
terms“proceeding” and “enforcement action” in the preceding textescribehe avenueshe
United States coulgursue on remarandreferened both final forfeiture judgments as well as
confiscation orderas means it couldmploy to preservehe subjeciproperty it did not specify

that the United States’ only optiomas toseek enforcement offimal forfeiture judgment under
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§2467(d)1). SeeFederative Republic of BraziV48 F.3d at 987. Thus the United States was

not judicially estopped by the Second Cirdo@m filing its Protective Order Application with
the Courtpursuant tg 2467(d)(3) and he United States’ petitio for a protective order under
§ 2467(d)(3) was appropriatés 2467 assistandecould seeln the absence of a final judgment
in the Braziian criminal proceedings.

3. Due Process in Brazilian Forfeiture Proceedings

Finally, the Liguidators claim that the Court lacked subject matter juisdicio enter the
Protective Order in this cabecausé¢he Liguidators were not permitted to interveanehe
underlying forfeiture proceedings in Brazhd thus those proceedings lacked due prooess
violation of 8 2467(d)(3)(A)(i)(} Liquidators’ Mem. at 21.The United States respondsat
§ 246d)(3)(C) prohibits the Liquidators from objecting to the Protective Obdeause they
“should first be equired to submit their claims to the relevant court in Brazil witdiation
over the restrained funds. This was not done and should not be permitted indtien[2§k67
enforcement action.” Gov't Opp’n at 184loreover, he United States arguesttihe
“Liquidators claim that they had no legal standing in Brazil, but provide no ltegad for that
conclusion.” Id. at 14.

The Court agrees thgt2467(d)(3)(C) bars the Liquidators from objecting to the
Protecive Order issued in this case. Tipiovision prohibits any party from objecting to a
protective order “on any ground that is the subject of parallel ltigationvingolthe same
property that is pending in a foreign court.” 28 U.S.C. § 2467(d)(3){®g provision was
intended to

prevenf] a litigant from taking two bites at thepple” by raising objections to the

basis for the forfeiture in thiéederal court that he also raised, or is entitled to raise,

in the foreigncourt where the forfeiture action is pendingt complementsthe
exiding provision in section 2467(e) providing that the Fedeaalt is bound by
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the findings of fact of the foreign court, and m@t look behind such findings in
determining whether to enter arder enforcing a foreign forfeiture judgment.

H.R. Rep.No. 107250, Sec. 118 at 59 (Oct. 17, 2001 ere, he Liguidators object to the
Protective Order on the grounds that they own the Venus Account Funds that &tetsubje
forfeiture in Brazil. This argument could have been raised in the iBnaziburt‘'where the
forfeiture action is pending,” and thus the Liquidators are barred fromtiagdbat argument
here.

The Liguidators argue that they could not assert their ownership claiine Brazilian
court becausthey did not have standing to intervene in the Braziian forfeiture action.
Liquidators’ Mem. at 21. The Liquidatordroweverhave not submitted an affidavit or provided
any evidence to support their assertion that they were barred from pamticipeitie Brazilian

forfeiture action. See id, see alsd.iquidators’ Reply Mem. a6. Because the Court has no

evidenceor legal authority before ghowing that the Liquidators were barred from participating
in the Braziianproceeding it concludes that the Liquidators are barred from objecting to the
Protective Order othe sameground thatvould be the subject of their position time Braziian
forfeiture action See28 U.SC. § 2467(d)(3)(C); H.R. Replo. 107250, Sec. 118 at 59.
D. Request for a PostRestraint He aring

The Liquidators ague that they are entitled tdaaringon their motionunder18 U.S.C.
§983(j)(3) Liguidators’ Mot. at 4 dsserting that,nder § 983(j)(3), “when a hearing is
requested regarding the dissolution of an ex padg#aining order that was entered without
notice or opportunity for hearing, a hearing ‘shall be held at the earliesblpasme and prior to
the expiraibn of the temporary order’”). The Liquidators have misconstrued the requireafients

§983(j), whch provides:
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(1) Upon application of the United States, the court may entesteaining order
or injunction . . or take any other action to seize, secure, maintain, or preserve the
availability of propety subject to civil forfeiture—

*kk

(B) prior to the fiing of such @omplaint, if, after notice to persons
appearing to have an interest in the property and opportunity for a
hearing the court determines that

() there is a substantial probability that the United
States will prevail on the issud forfeiture and that
failure to enter the order wil result in the property
being destroyed, removed from the jurisdiction of the
court, or otherwise made unavailable for forfeiture;
and

(i) the need to preserve the availabiity of the
property . . . outweighs the hardship on any party
against whom the order is to be entered.

*kk

(3) A temporary restraining order under [8 983({hy be entered upon application
of the United States without notice or opportunity for a heanihgn a complaint
has not yet been filed with respect to the propdfrthe United States demonstrates
that there is probable cause to believe that the property with respecctho thni
order is sought is subject to civi forfeiture and that provision of notice will
jeopardize hie availability of the property for forfeiture. Such a temporary order
shall expire not more than 14 days aftex tate on which it is entered .. A
hearing requested concerning an order entered under this parsigadifie held at
the earliest podde time and prior to the expiration of the temporary order.

18 U.S.C.A. 8 983())(1) (2012) (emphasis addesgction 983(j)’'shearing requirement governs

pre-restraint hearirgyand is applicable “only when the Government seeks a restraining order

beforethe institution of a foreign criminal or forfeiture proceedind’ re Seizure of

Approximately $12,116,153.16903 F. Supp. 2d &1-32 (emphasis addedge alsdn re

Restraint of All Assets Contained or Formerly Contained in CertainAlesounts at UBS Fin.

Servs., Inc.860 F. Supp. 2d 32, 39 (D.D.C. 2012) (providing that the hearing required&nder

983(j) “only applies at therefiing stage of foreign crimal or forfeiture proceedings
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(emphasis addeq) Further, “[in a8 2467 [pfoceeding, Congress has directed that ‘references
in such[8] 983()) to civil forfeiture or the fiing of a complaint shall be deemedefento the

applicable foreign criminal rdorfeiture proceedings.” In re Seizure of Approximately

$12,116,153.16903 F. Supp. 2d at 3titing 28 U.S.C. § 2467(d)(3)(A)(i)(I1)(ad) Here the
Braziian government instituted criminal proceedings against the indsidwad were involved
in theilegal and fraudulent activities leading to the seizure of the resttdundsnearly ten
yearsbefore he United States filetheir Protective OrdeApplication with the Court Compare
Protective OrdeApp. at 2, Ex. (*2005 Restraiing Order”)(stating that “a criminal complaint
against [the defendants] was obtained on January 24;)20@k Protective OrdeApp. (filed on
November 3, 2014)Because Brazil initiated its forfeiture proceedimgforethe United States
sought the Protective Orderthis casethe Courtis not obligated tdold a prerestraint hearing
under§ 983(j).

Lastly, he Liquidators argue thahotwithstanding8 983(j), they have a constitutional
right to apostrestrainthearing. Seeliquidators’ Mot. at4 (“[The Liquidatrs are] entitled to a

hearing under the due process clause of the Fifth Amendment . Citiriyy In re Seizure of

Approximately $12,116,153.16the Liguidatorsinsist that a hearing wiprotectthem from a

“high risk of erroneous deprivation.” Liglators’ Mem. at 22

The Due Proces<Clause of the Fifth Amendment provides that no pefsball be
deprived of life, liberty, or property, without due process of law.”. U.S. Const. amend. VIn
determining whether due process requires a heariogyra must examine the following factors

set forth in_Mathews v. Eldridge’(1) the private interest that wil be affected by the restraint; (2

the risk of an erroneous deprivation of such interest ghrabie procedures used; (3) the

probable value, iny, of additional or substitute j@edural safeguards; and (4) the
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Government’s interest, including the burdens that the hearing woull”eAfd U.S. 319, 335

(1976) see alsdn re Seizure of Approximately $12,116,153.16, 903 F. Supp. 2d at 32ifgpply

the Mathewsfactorsin determiing whether intervenors had a due process right to-agsteaint
hearing in & 2467 action) Applying Mathews the Court acknowledges that the Liquidatare
unable to adjudicate their interests in the Venus Acceuntlsin the parallel interpleader action
during the pendency of the Braziian criminal proceedingse Court however,cannot

conclude thathe Protective Order createstagh risk of erroneous deprivation” becauseany
event the stayin the interfieader action wil eventually be liftedAlthough another member of

this Court foundin In re Seizure of Approximately $12,116,153.ft&tthe long period ofirhe

the funds hadbeen seizedervedas a basis for a peststraint hearingin thatcasethe hearing
served as thprimary means for the interveners to exercise their due process righisaar thie
interest in the seized fund§ee903 F. Supp. 2d at 33 (the intervenarsre denied a pre
restraint hearing ando parallel actiorexisted in which the interveners cow@dsert their interest
in the seized funds In this casenot only doeghe parallel interpleadeaction providethe
Liquidators “an opportunity to be heard,” lupostrestraint hearing would serve porpose
wherethere is a statutory bareventingthe Liquidators from objecting to the Protective Order
See§ 2467(d)(3)(C) (“No person may object to a restraining order .. . on any grounsl tat i
subject of parallel ltigation involving the same property thgiending in foreign court.”). The
Court thus concludes that the Liquidators’ interests are adeqpatédctedunder the Fifth
Amendment without a posestraint hearing.
V. CONCLUSION
For the foregoing reasons, the Cagrantsthe Liquidators’ motion @ intervene, but

denies the motion to dissolve th@rotective Orderas well as theirequest for a hearing.
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SO ORDEREDthis 8th day of Novembey 20167

REGGIE B. WALTON
United States District Judge

"The Court will contemporaneously issue an Order consistiéénthis Memorandum Opinion.
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	On December 18, 2014, this Court issued a Protective Order, pursuant to 28 U.S.C. § 2647 (2012), restraining approximately $6.8 million formerly held in account number *******07, at MTB Bank in New Jersey (“the Venus Account Funds”), and consisting o...
	I. BACKGROUND
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