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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

R.l1.L-R,etal.,

Plaintiffs,
V. Civil Action No. 15-11 (JEB)
JEH CHARLES JOHNSON, et al.,

Defendants.

MEMORANDUM OPINION

The United States saw a surgenmmigrationin the summer of 2014s people fled
increased lawlessnesshionduras, Guatemala, and El SalvadBlaintiffs (and other members
of the class they seek to repre3eme mothers and their minor children wéstapediolence
and persecution irhese countrie® seek asylum in the United Statéster entering his
country unlawfully and being apprehended, each was found to have a “credible fear” of
persecution, meaning there is a significant possibilitygshatvill ultimatelybe granted asylum
here Although, in the past, individuals in this position were generally released while their
asylum claims were processed, Plaintiffs were not so lucky. Insteadchofagaily,
Immigration and Customs Enforcement determinedititiatim detention was the approgte
course.

Chasing liberty, Plaintiffs turned to the courts. They filed suit on January 6, 2015,
naming the Secretary of the Department of Homeland Security and two ICEIsfési
Defendants.The Complaint allegethat Plaintiffs’detention resulted from an unlawful policy
thatDHS adopted in June 2014 in response tarmigration spike Pursuant to that policy,

Plaintiffs claim,DHS is detaining Centr@merican mothers and childrevith the aimof
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detering potentialfutureimmigrants According to Plaintiffssuch detentioniolates the Fifth
Amendment to the United States Constitution,lthenigration and Nationality Acthe
Administrative Procedure Act, aragbplicable DHS regulations

Theynow seek a preliminary injunction to pext DHS from applying this policy until a
final determination has been reacloedthe merits of this action. Finding thlé circumstances
heremerit that extraordinary form of relief, the Court will grant Plaintifé&tion.
l. Background

A. Statutory and Reqgulatory Framework

Unlawful presence in the United States does not itself constitute a federglathnagh

it can trigger the civil remedy of removabeeArizona v. United States, 132 S. Ct. 2492, 2505

(2012); Ortega Melendres v. Arpaio, 695 F.3d 990, 1000 (9th Cir. 2012); 8 U.S.C. 88

1182(a)(6)(A)(1), 1227(a)(1)(B), (C). The Immigration and Nationality, 8d).S.C. 8§ 110&t

seg., sets forth the conditions under which a foreign national may be admitted to and remain in

the United States and grants the Department of Homeland Security the didcratibate
removal proceedingsSee, e.g.id. 88 1181-1182, 1184, 1225, 1227-1229, 1306, 1324-25.
Under the INA, doreign national apprehended shortly after entering the United States
without valid documentation is initially subject to a streamlined removal process dubbed
“expedited removal. Seeid. 8 1225(b)(1)(A)(i)-(iii); 69 Fed. Reg. 48,877 (Aug. 11, 2004). If,
however, she can demonstrate a “credible fear” of persecnttwer hane countryduringthe
initial screeningsee8 U.S.C. 8§ 1225(b)(1)(A) & (B); 8 C.F.R.8 208.30(d); she is transferred
to “standartiremoval proceedings pursuant to 8 U.S.C. § 1229ace reclassifiedhe foreign
nationalis entitled to a full asylum heag beforean immigration court, and, if unsuccessgiie

mayfile anadministrative appeal wittihe Board of Immigration Appeals (BJASee8 C.F.R. 8§



208.30(f); 8 U.S.C. 8225(b)(1)(B)(ii). She may alspetition for review of any removal order
enteredagainst her in the appropriate court of appe8ke8 U.S.C. § 1252(alb).

This case revolves around what happens to these aliens between their indrahgcre
and these subsequent proceedings. Detention authority over such individuals is gov8rned by
U.S.C. § 1226(a), which instructs:

Pending a decision on whether the alien is to be removed from the
United States|,] . . . the Attorney General—

(1) may continue to detain the arrested alien; and
(2) may release the alien-en

(A) bond of at least $1,500 with security approved
by, and containing conditions prescribed by,
the Attorney General; or
(B) conditional parole . . ..
Per the Homeland Security Act of 2002, the Secretary of DHS shares theepi@eneral’s
authority under § 1226(a) to detain or release noncitizens during the pendestypoél
proceedings.SeePub. L. No. 107-296, § 441, 116 Stat. 2135, 2192. By regul#tien,
Secretary’sauthority is delegated to individual officers within Immigration and Customs
Enforcement, a component of DHSee8 C.F.R. 8§ 1236.1For each noncitizemvho passes the
threshold‘credible-fear” screeningan ICE officer is taskedith making an initial custody
determination. The officer “may, in [his] discretion, release an alien . . . undenti¢éians at
[8 U.S.C. § 1226(a)(2)(A) & (B)]; provided that the alien must demonstrate to tHacttis of
the officer that such rehse would not pose a danger to property or persons, and that the alien is
likely to appear for any future proceeding.” 8 C.F.R. § 1236.1(c)(8).
If ICE denies release or sets bond that the noncitizen cannot pay, she remaiteiyn cus

pending a final aswm determination While the regulations do not provide for further review

within DHS, the alien has the options of requesting a custody redeterminatiomfrom a



immigration judgewithin the Department of Justieed appealing an adverse redetermination
dedsion to the Board of Immigration AppealSeeid. 88 1003.19(a), 1236.1(d). DHS may also
appeal the 1J’s custody decision and may automatically stay the decisibtin(a the

individual's release) pending the appe8keid. 88 1003.19(f), 1003.19(i)(2).

B. Plaintiffs’ Detention

The ten named Plaintiffs and other members otlags they seek to represang
mothersaccompanied byninor children who fled severe violence and persecution in their
Central Americarmome countriesSeeAm. Compl., 1 1. In the fall of 2014, after crossing the
border and entering the country without documentation, each family unit was apprehgnded b
U.S. Customs and Border Protection (CBBgeid., M 41, 58, 67, 75, 83All crossed the
borderwith the intent to seesylum Seeid., 127. None has ariminal history and all have
family members residing in the United States who stand ready to provide shdlserpgort
through their immigration proceedingSeeid., 1 62-63, 70-71, 78-79, 87-88. Although
initially referred to expedited removal proceedings, each subsequently went on to establish a
“credible fear” of persecutionld., 11 42, 59, 68, 76, 84. That showing made, Plaintiffs were
transferred to standard removal proceedirids.

It is here that their quarrel witbefendantdegins. Each and esry familywas refused
bondafter anICE custody hearing anglasdetained at the Karnes County Residential Facility in
Texas._SeAm. Compl., 11 60, 69, 77, 85; Pl. Mot at 10-11. Althoatilweresubsequently
released severaleeks or monthkater as a result of IJ custodgdetermination hearingsee
Def. Opp. & Mot., Exhs. A2 (IJ Custody Redetermination Hearings), ICE’s initial denials form

the crux of Plaintiffs’ case



In years past, say Riffs, ICE did not generally detain families apprehended in the
interior of the United Statesho werefound to have a credible fear of persecutibrstead- as
explained byexperienced immigration practitionersafter an individualized assessmenthefir
potential flight risk and danger to the community, the majority of such famihsseleased on
bond or their own recognizanc8eg e.qg, Pl. Mot., Exh. 1(Declaration oMichelle Brang, 11
11-12 id., Exh. 4 (Declaration of Barbara Hing$J8-15. Plaintiffs claim that an abrujtbout-
faceoccurred in June 2014, when DHS adopted an unprecedentdféeidase 8licy” in
response to increasadmigration from Central America. According to Plaintiffs, the-No
Release Policy directs ICE officers to deny releageetatral Americaimothers detained with
their minor children in order to deter futuremigration— that is, to send a message that such
immigrants, comingn masse, are unwelcomeSeeBrané Decl. [ 12, 2223; Hines Decl. 1
13-15. They claim that this policy led 4&€E’s denial of release in each of their cases.

On January 6, 2015, Plaintiffs brought a classen suit in this Court, allegingjter
alia, that the NdRelease 8licy violates the Immigration and Nationality Aamd the Due
Process Clause of the Constitution. They further claim that the policy isuigotaiaw and
arbitrary and capricious, and thus constitutes illegal agency action undetrthieistrative
Procedure Act Presently before the Court are PldistiMotions fora preliminary injunction
barring the continued implementation of the No-Release Policy during the pendé¢nisysoit,
as well ador provisional class certification for purposes of tquestednjunction. Defendants
oppose botMotionsandseparatelgeek dismissal of the suit under Federal Rules of Civil
Procedure 12(b)(1) and 12(b)(6). In keeping with the expedited nature of a paejimi
injunction proceeding, the parties filed briefs on an accelerated timeaablé¢he Court hdla

hearingon February 2, 2015. This Opinion now follows.



. Legal Standard
A preliminary injunction is “an extraordinary remedy that may only be awarded upon a

clear showing that the plaintiff is entitled to such relielVinter v. NRDC, Inc., 129 S. Ct. 365,

376 (2008). The plaintiffrhust establish [1] that he is likely to succeed on the merits, [2] that he
is likely to suffer irreparable harm in the absence of preliminary reliethf&]the balance of
equities tips in his favor, and [4] that an imtion is in the public interest.ld. at 374. When
moving for a preliminary injunction, the plaintiff “bear[s] the burdens of production and

persuasion.”Qualls v. Rumsfeld357 F. Supp. 2d 274, 281 (D.D.C. 2005). To meet these

burdens, he may rely drvidence that is less complete than in a trial on the meNRDCv.
Pena 147 F.3d 1012, 1022-23 (D.C. Cir. 1998)} the evidence he offers must be “credible.”
Qualls 357 F. Supp. 2d at 281.

Before the Supreme Court’s decisiorVifinter, courts weighed the preliminary-
injunction factors on a sliding scale, allowing a weak showing on one factor to be ovércame

strong showing on anothe§eeDavenport v. Int'| Bhd. of Teamsters, 166 F.3d 356, 360-61

(D.C. Cir. 1999). This Circuit, however, has suggested, without decidindVihtgr should be
read to abandon the slidisgale analysis in favor of a “more demanding burden” requiring a
plaintiff to independently demonstrate both a likelihood of success on the merits aachblep

ham. SeeSherley v. Sebelius, 644 F.3d 388, 392 (D.C. Cir. 2B alsdavis v. Pension

Benefit Guar. Corp., 571 F.3d 1288, 1292 (D.C. Cir. 2009). Because the Court finds that

Plaintiffs in this caséave met that higher standard, it need not tarry whetheWinter

sounded a death knell for the slidiagale analysis.



1.  Analysis

At the hart of Plaintiffs’ suit is theirassertion that DHS has adopted an unlawful
detention policy aimed at deterring mass migratibntheir Amended Complaint, thitaim
finds voice in five distinct grounds for relief. Four arise under the ABpecifically,Plaintiffs
allege thaDHS policy: (1) violates the INA and is thus contrary to law under § 706(2)(A) of the
APA; (2) infringes on theirights to due process andtinerdore contrary to law under 8§
706(2)(A); (3) deviates from DHS regulations, rendering it arbitrary andcgays under the
APA; and (4) constitutes an arbitrary and capricious means of deterringmuggason.

Plaintiffs also raise a freestdimg due-process claim under the Fifth Amendment. Because the
Court concludes that Plaintiffs’ first theory, standing aleverantspreliminary injunctive
relief, it will focusits attention accordingly.

Defendants mount a robust defense to that claim, erecting various jurisdiational
substantive obstacles to relief. Although the Court would ordinarily ensure s@igtion before
turning to the merits, it is confronted here watt underlyingactualissue common to both
endeavors -Aamely, the vy existence and nature of the DHS policy challenged by Plaintiffs.
Defendants adamanttieny that anyeviewable policy existand maintainas a consequence
that Plaintiffs’ suitcan proceed no farther.

Given this preliminary controversy, the Court will begin with a discussion of what, i
any, policy is actually in place. Finding one extant, it will next move to ansasaifthe
myriad jurisdictional hurdles that impede Plaintiffs, including how provisionabatartification
figures into the mix.Havingclearedthese considerable shoals, the Court will last navigate the

merits of injunctive relief.



A. Existence of &olicy

Plaintiffs sketchtwo variants of the policy they seek to enjoin. The firdtat DHS
adopted a categorical policy in June 2014 of denying releeasll asylurrseeking Central
American families in orer to deter furtheimmigration,seePI. Mot. at 6-7 — is hotly disped by
Defendants as a factual matter. According to the Governthemyidenceeveals hat ICE
releasesome such families after themitial custody determinationslebunkingPlaintiffs’ claim
of a blanket policy.SeeDef. Opp. & Mot. at 13-17.

This point has some force. Accordingrecordsmaintained by the ICE Statistical
Tracking Unit, ICE released 32 of the 2,602 individuals booked into a family residemtiaft c
between June 1, 2014, and December 6, 2014, as a result of individualized custody
determinations SeeDef. Reply,Exh. A (Amended Declaration of Marla M. Jon&SE Officer,
Statistical Tracking Unjt I 6. Plaintiffs, moreoveexpresslyadmit thatDHS’s alleged policy
has not resulted in universal detentioreSm. Compl., 1 45 (“DHS has denied release to
nearlyevery family that is detained at a family detention facility and has passed lalefedr
interview.”) (emphasis added3ee alsd’l. Mot., Exh. 5 (Declaration of Allegra McLeod,
Associate Professor of Law at @getownUniversity), 6 (referring to ICE’s hearlyuniform”
refusal to grant release) (emphasis added). Although these materatdycdad not reflect a
largebodyof favorable release determinations, then€ds reluctant to finéin acrosghe-boad
No-Release 8licy when it appears thatat least in some small number of caséSE does
grant bond on the basis of individualized considerations.

Plaintiffs, however, havalsoarticulated a slightly narrower formulation of the relevant
policy. In this alternate version, they maintain tBS policy directs ICE officers to consider

deterrence of mass migration as a factdaheir custody determinations, and tifas policyhas



played a significant role in threcentincreasedletention of Cen&d American mothers and
children. SeePI. Opp. & Rep. at 9-10This second characterizatidimds ample support in the
record.

Various immigration experts and attorneys have averred that, based on steanfir
knowledge and collection of data, ICE haeb largely denying release to Central American
mothers accompanied by minor children since June 2014. For example, Michelle Brané —
attorney with more than 25 years of experience working on immigration and hightmissues
who currently serves as the Directottlé Migrant Rights and Justiceogram athe Women'’s
Refugee Commissionattests that “despite clear authority to release families from detention
after a credible fear has been established, ICE has released only a hancfuatial [@nerican]
families” since the summer of 2014. Brané Decl., {s&& alspe.qg, Hines Decl., L2 (“Since
DHS began detaining families at the Karnes City facility [in August 2014F bas insisted on
categorical detention of all of the families who are bhaug the facility.”);id., 122 (“[B]y the
summer of 2014, it became clear . . . that &S implementing a blanket NRelease policy
precluding the release of families from detenti@uerwhelmingly families remained in
detention postredible feafindings.”); McLeod Decl., §8-11 (representing that ICE denied
release for 99 percent of families detained at the Artesia Detention Gaatevererepresented
by pro bono attorneys from the American ImmigratibawyersAssociation). Before June 2014,
such families were routinely released. Segq, Hines Decl., § 8 (“Prior to the summer of 2014,
families apprehended near the border without immigration documents werallyemaefly
detained by U.S. Customs and Border Protection and then released. DHS did not gekerally
custody of families.”)Brané Decl., § 12 (referring to the post-June 2014 increase in detention as

“contrary to past practi¢® It appears, moreover, that this increase in detention has not been



observed with regard to adults traveling without childr@eeHines Decl., § 16 (noting that
adults who are detained without children and who pass a crdéd#leereening are routinely
released); Brané Decl., T 25 (same).

Defendants have essentially concettedthe recentsurge indetentionduring a period of
mass migratioms not nerehappenstance, but instead reflectdesign to detesuchmigration
Indeed, they state that ICE officials are requietbllow the binding precederbntainedn
Matter of DJ-, 23 I. & N. Dec. 572 (2003), in whithenAttorney GeneralohnAshcroftheld
thatdeterrence amass migratiorshould be considered in making custody determinations under

8 U.S.C. § 1226(a)SeeDef. Reply at 4seealsoMatter of DJ-, 23 | & N. Dec.at572 (‘{lJtis

appropriate to consider national security interests implicated by tberagement ofurther
unlawful mass migrationsvhen making custody determination3].8ee alsad. at578-79
(agreeing with INS thdtthe threat of furthemass migration” constitutes a “reasonable
foundation” for ebnying release Defendantsadmit, moreoverthat this factors considered
“where applicable,” anthat an immigration “influxacrosshe southwest border” of the United
States last yedfurther support[s] the use of this factor in making custody determinatiores sinc
June 2014.” Bf. Reply at 4

The Government confirmed these representations during oral argument. When asked by
the Court, “Sat’s fair, you will agree that ICE isonsidering national security and . . . [in] the
way I'm talking about, namely, not the threat to national security posed by the individuaé but t
threat that, the deterrence, an absence of deterrence would cause to natiobgl skeeuri
Government responded, “l would say . . . consistent Mdtter of D. Jthat ICE is considering

whether, if this individual -and they will make an individualized determination for that

10



individual, if this individual is part of a mass migration, if they fall underdleission in the
Matter of D.J. that that factor would be considered.” Oral Arg. Tr. at 34.

In addition,although ICE officials are not required to explain the contemporaneous basis
for their custody determinations, DHS has defendedsnt denia ofrelease in immigration
court by asserting that a “no bond’ or ‘*high bond’ policy would significanttiuce the
unlawful mass migration of Guatemalans, Hondurans, and Salvadoraf[sgs Decl., ExhA.
(Immigration Court Declaration of Phillip T. Miller, ICE Assistant Directoi~g¢ld Operations
for Enforcemat and Removal Operations), 1 9. Members of Congress, in turnidgnized
DHS'’s adoption of a ““no-bond/high bond’ policy for families in detention based upon the
argument that denying bond is necessary to deter additional migratietteérfrom Rep.

Lofgren,et al. to President Obamat 1(Oct. 27, 2014)available at
https://lofgren.house.gov/uploadedfiles/family_detention_letter _october 20]<epdilsad.
(“In recent months, the Department of Homeland Security (DHS) has implaehantxpansive
immigrant family detention policy in response to this summer’s spike in Central Americ
migrants apprehended along our southwest border.”).

The Court accordinglyjs satisfiedthat ICEhas a policy ofaking deterrence of mass
migration into account in making custody determinations, and that such consideraticaykés pl
a significant role in the large number of Central&itan families detained since June 2014
includingthe namedPlaintiffs.

B. Justiciability

Informed by its conclusion thaticha policy does, in fact, exist, the Court can turn to the
bevy of jurisdictionabbjections raised by Defendants. Specifically, the Government alleges that

Plaintiffs’ claims are barred by 8 U.S.81226(e)that they lackstanding to bring this suit, and
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that their claims are now moot. The Court &iflalyzethese threéssuesseriatimandthen
briefly address threancillary issues raiseby Defendants ramely that 8 U.S.C§ 1252(f)(1)
bars Plaintiffs’ suitthat the disputed policy does not constitute “final” agency action; and that
the APA does not provide a cause of actiorFiaintiffs’ claims. On the Court’s scorecard, the
Government goes O for 6.

1. Section 1226(e)

The Government’s principahallenge to the justiciability of Plaintiffs’ su#stson 8
U.S.C. § 1226(e)lt assertghat “the plain and unambiguous language” of that provision
precludes this Court from exercising subjetitter jurisdictiorhere SeeDef. Opp. at 7.
Section 1226(e) provides:

The Attorney General’s discretionary judgment regarding the

application of this section shall not be subject to review. No

court may set aside any action or decision by the Attorney

General under this section regarding the detention or release of

any alien or the grant, revocation, or denial of bond or parole.
According to he Governmenthis broad provision “deprive[dpderal courts of jurisdiction to
review discretionary detention decisions made by the Executive Branch like thElamgiffs
challenge here.’'Def. Opp. at 7.

Defendants are half right and halfong. They are correct insofas this Court is clearly
barred from reviewing the Executive Branch’s exercise of discretidaterminations made
under § 1226(a). But Defendankglief that this principle precludes jurisdiction here is
mistaken.This is becausPlaintiffs do not seek review of DHS’s exercise of discretion. Rather,
they challenge an overarching agency policy as unlawful under the INAptsmenting

requlations, and the Constitution. That is, they challenge DHS policy as outside the bbisds

delegatedliscretion. As they rightly point out, it “is not within DHS’s ‘discretion’ to decide

12



whether it willbe bound by the law.” PIl. Opf. Rep. at 4seeZadvydas v. Davis, 533 U.S.

678, 688 (2001) (Plaintiffs “challenge the extent of the Attorney General’'s authodér the
postremovaiperiod detention statute. And the extent of that authority is not a matter of

discretion.”);_Sylvain v. Attorney Gen. of U.S., 714 F.3d 150, 155 (3d Cir. 2013) (“Nothing in 8

U.S.C. § 1226(e) prevents friem deciding whether the immigration officials had statutory
authority to impose mandatory detention. . . . [W]hether the officials had authordyas

‘discretionary judgmerit); Red Lake Band of Chippewa Indians v. United States, 800 F.2d

1187, 1196 (D.C. Cir. 1986) (“A government official has no discretion to violate the binding
laws, regulations, or policies that define the extent of his official powerBlig.Court will not
construe8 1226(e) to immunize an allegedly unlaWi2HS policy from judicial review. See

Bowen v. Michigan Acad. of Family Physicians, 476 U.S. 667, 671-72 (1986) (“[O]nly upon a

showing of ‘clear and convincing evidence’ of a contrary legislative istemild the courts
restrict access to judicial review.”).
The out-ofeircuit authority cited by Defendants does not alter this analysis. Thriee of t

cases on which they relyPrietocRomero v. Clark, 534 F.3d 1053, 1058 (9th Cir. 2008);

Pisciotta v. Ashcroft, 311 F. Supp. 2d 445, 453 (D.N.J. 2004); and Hatami v. Chertoff, 467 F.

Supp. 2d 637, 639-40 (E.D. Va. 2006) — held only that discretionary determinations granting or
denying bond or parole in an individual caserayesubject to judicial reviewThis is hardly
controversial.Noneof the three, hwever,suggested that 8 1226(e) precludes review of the sort

of challengePlaintiffs bring here. The fourthoa-Herrera v. Trominski, 231 F.3d 984 (5th Cir.

2000) — does, in factake a more sweeping view tbfe jurisdictionalbar imposed byhat
provision. Seeid. at 990-91 (“Congress, however, has denied the district court jurisdiction to

adjudicate deprivations of the plaintiffs’ statutory and constitutional rigihtseferminations
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made under 1226(a)].”). The Fifth Circuit, however, provided little explanation @&as®ning,
and, as outlined above, the Court is not persuadaeddhanexpansive interpretation of 8
1226(e). It thus declines to follooa-Herrerahere.
2. Sanding
Defendants next attack Plaintiffs’ standing to bring suit. To establish staadnteyntiff
“must, generally speaking, demonstrate that he has suffered ‘injury in fi@attthe injury is
‘fairly traceable’ to the actions of the defendant, and that the injury willlixelredressed by a

favorable decisin.” Bennett v. Speab20 U.S. 154, 162 (1997) (citing Lujan v. Defenders of

Wildlife, 504 U.S. 555, 560-561 (1993)alley Forge Christian College v. Americans United for

Separation of Church and State, Inc., 454 U.S. 464, 471-472 (1982)). Staradisgsised “upon

the facts as they exist at the time the complaint is fil&¢atural Law Party of U.S. v. Fed. Elec.

Comm’n, 111 F. Supp. 2d 33, 41 (D.D.C. 2000).

The Government first notes that Plaintiffs’ alleged injury isdé&ntion they
experiencedlue to ICE’snitial denial of release. Yetylihe time their Amended Complaint
was filed, eight of the ten named Plaintiffs had been released from detentie@sak afrlJ
custody redetermination§eeAm. Compl., 11 65, 73, 81, 90. Defendants claim that such
release means thBtaintiffs’ injuriesare unredressabtarough injunctive relief.SeeDef. Opp.
& Mot. at 11. Such a position, howevigmoresthe obvious flanapparenbnits face the
remaining two Rdintiffs hadnot yet been released when the Amended Complaint was filed.
Because those two PlaintiffsG.C.R. and J.A.R. were still detained at the time suit was

initiated, the status of the otherdhtiffs is immaterial SeeMendoza v. Perez, 754 F.3d 1002,

1010 (D.C. Cir. 2014) (“To establish jurisdiction, the court need only find one plaintiff who has

standing.”).
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Defendants further assert thiaérelief sought by Plaintiffsvould not clearly redresthe
harm they allegeSeeDef. Opp.& Mot. at11. According to the Governmefif Ithough
Plaintiffs contest Defendants’ consideration of certain factors in IQE&dy determinations,
Plaintiffs provide no basis to find that a different consideration of these factorg \voslly’

result in the release of any individual Plaintifid. at 12(quotingAmerica’s Community

Bankers v. FDIC, 200 F.3d 822, 827 (D.C. Cir. 2000) (Plaintiffs must demonstrate redressability

by “establish[ing that it is likely, as opposed to merely speculative, that a favorable decision by
this court will redress the injury suffered.”)). Again, the evidence is to the cpnirhis suit

seeks to enjoin consideration of a fadtut, at the very leasdjminishes the likelihood of

Plaintiffs’ release. The Government has admitted that ICE applies thisifadgcustody
determinations, and Plaintiffs have demonstrated that such consideration uhG&rBegar
universal denial of release to Central Aroan families since June 201&eePart IlI.A, supra.
Because Plaintiffs fall within that class of individuals, it is in no sense “speilttiat

enjoining ICE’s consideration of this factor would render Plaintiffs’aséefar more likely. As

this Arcuit has emphasized, “gignificant increase in the likelihood that [a litigant] would

obtain relief that directly redresses the injury suffered will suficestanding.” Nat'l Parks

Conservation Ass’n v. Manson, 414 F.3d 1, 7 (D.C. Cir. 2005) (internal quotation marks

omitted);accordLichoulas v. FERC, 606 F.3d 769, 775 (D.C. Cir. 2010).

3. Mootness
Defendants next advance the corollary argurtteatt regardless of initial standing, all of
Plaintiffs’ claims are now moot. As phained by the Supreme Court, “[T]he doctrine of
mootness can be described as the doctrine of standing set in a time Titeenequisite personal

interest that must exist at the commencement of the litigation (standing) must continue
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throughout its existence (mootness).” Friends of the Earth, Inc. v. Laidlaw Esws. $TOC),

Inc., 528 U.S. 167, 189 (2000) (internal quotations omittédgase is considered moot either
“when the issues presented are no longer live or the parties lack a legallyabtgmierest in

the outcome.”_Powell v. McCormacR95 U.S. 486, 496 (1969 alsd®Pharmachemie B.V. v.

Barr Labs, 276 F.3d 627, 631 (D.C. Cir. 2002) (case becomes moot when “events have so
transpired that the decision will neither presently affect the parties’ nghtsave a moréan
speculative chance of affecting them in the futureBgcause its jurisdiction is limitea

federal court has no authority to give opinions upon moot questions or abstract propositions, or
to declare principles or rules of law which cannot affect the matter in issue ease before it.”

Church of Scientology of Cal. v. United States, 506 U.S. 9, 12 (198&#)ng that all the named

Plaintiffs have, at this juncture, been released from custody pursuarstooy redeterminations
before immigration judges, Defendants assert that there is “no furlieétinat this Court can
provide them” andhatthe case is, therefore, moot. $¥af. Opp.& Mot. at 13.

The named Plaintiffs acknowledge, as they nthst, they have all been released. They
explain, however, that most of the asylum-seeking mothers and children beingdi&wiCE
are ultimately released dng IJ custody redeterminatioremd that the period of detention
between ICE’snitial denial ofreleaseandsuchredeterminations, while significant, has proven

“too short foranyparticular plaintiffto seek meaningful injunctive relief on her or his own

behalf.” Pl. Supp. Mem. at 2By the time any particular plaintiff files suit, the issue is briefed,
and a hearing is held, she will, in all likelihood, be released from cubtodg 1J(who is not
bound by DHS policy).Seeid. Plaintiffs argue that “[a] preliminary injunction would thus only
be effective to prevent the irreparable harm that DHS'&RMIease Policy inflicts oather

asylumseeking families.”ld.
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To achieve meaningful relief with respect to DHS’s allegedly unlawful policy,
accordingly theysensibly ask this Court to provisionally certify a claSeeSosna v. lowa, 419
U.S. 393, 401 (1975) (holding that a class action is not mooted by the “intervening resolution of

the controversy as to the named plaintiffs”); Cnty. of Riverside v. McLaughlin, 50014.51

(1991) (Although “the claims of the named plaintiffs have since been rendered moot, . . . by
obtaining class certification, plaintiffs preserved the merits of the@ay for our review.”);

accordDL v. D.C., 302 F.R.D. 1, 19 (D.D.C. 20138)And, becauseertification ordinarily

requires the existence of a live claiRiaintiffs furtherargue thathe proposedlassis
“inherently transitory.” PI. Reply at 7. e@tification therefore, shoulde deemed to “relate
back” to thetime the complaint was filedSeeid. The Court turns first to whether class
certification is appropriate unddre circumstances presented hand then considethe
guestion of relatiotvack. Only in resolving these issues can Defendants’ mooargssnent be
addressed.
a. Class Cdification

To certify a class under Rule 23, a plaintiff must show that the proposed claessati

four requirements of Rule 23(a) and one of the three Rule 23(b) requirerSestWal-Mart

Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2548, 2551 (2Rdle 23(a) states that a class may be

certifiedonlyif: (1) it is so numerous that joinder of all members is impracticable
(“numerosity”), (2) there are questions of law or fact common to the classr{fooality”), (3)
the claims or defenses of the representative are typical of those of the claisslftyy), and(4)
the class representative will fairly and adequately protect the interebts @déss (“adequacy of

representation”) Plaintiffs must show, in addition, that: (1) the prosecution of separate actions

! Given the expedited nature of the instant proceedings, the parties havetagtefed briefing on the merits of
final class certification until after the resolution of Plaintiffs’ requespfeliminary injunctive relief.
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by or against individual members of the class would create a risk of inemsidfudications,
(2) the party opposing thetass has acted or refused to act on grounds generally applicable to the
class, so that final injunctive relief or corresponding declaratory reléggfpsopriate respecting
the class as a wholet (3) questions of law or fact common to the members afltss
predominate over any questions affecting only individual memisssFed. R. Civ. P.
23(b)(1)43).
In deciding whether class certification is appropriate, a district court musaotygl
undertake a “rigorous analysisy see thathe requirements of the Rule have been satisfsmk

Gen. Tel.Co. of SWv. Falcon, 457 U.S. 147, 161 (1982). “Rule 23 does not set forth a mere

pleading standard.Wal-Mart, 131 S. Ct. at 2551. Rather, the party seeking class certification
bears thédurden of “affirmatively demonstrat[ing] his compliance with the Rule — shéiei
must be prepared to prove that there are indafficiently numerous parties, common questions
of law or fact, etc.”ld. (emphasis in original).

Plaintiffs, however, seek only provisioraéss certification at this juncture. In granting
such provisionatertification, the Court must still satisfy itself that the requirements of Rule 23

have been metSeeBerge v. United State949 F. Supp. 2d 36, 49 (D.D.C. 2018}ing Fed.R.

Civ. P. 23 Advisory Committee Notes 2003 Amendments). Its analysis is temperedehdyye
the understanding that “such certifications may be altered or amended hefdezision on the

merits.” Bame v. Dillard No. 05-1833, 2008 WL 2168393, at *5 (D.D.C. May 22, 2008)

(internal quotation marks omitted).
Plaintiffs’ proposed class consists@éntral Americamimothers and children who:
(a) have been or will be detained in ICE family detention facilities
[since June 2014]; (b) have been or will be determined to have a

credible fear of persecution in their home country, see 8 U.S.C. §
1225(b)(1)B)(v), § 1158; 8 C.F.R. § 208.31; and (c) are eligible for
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release on bond, recognizance, or other conditions, pursuant to 8

U.S.C. § 1226(a)(2) and 8 C.F.R. § 1236.1(c)(8), thuh&ve been

or will be denied such release pursuant to DHS'’s blanket policy of

denying release to detaintaimilies without conducting an

individua]ized determination of flight risk or danger to the

community.
PIl. Supp. Mem. at 5As framed, the class particularly subsection (d)is in some tension with
the Court’searlierdiscussion. To recap, Plaintiffs have not satisfactorily established tt&t DH
has a “blanket policy of denying release to detained fanviligf®ut conducting an
individualized determination of flight risk or danger to the community.” The Court cannot,
therefore, certify a class defined in reference toftiratulation

It recognizes, however, Plaintiffs’ clear intent to define the proposed clasationréo
the policy theychallengeand, in addition, that Plaintiffs have clearly articulated established
an alternative versioof DHS's policy. SeePart IlI.A, supra. In light of the expedited nature of
the briefing in this casand the provisional nature of certification soyghé Court believes it
appropriate to mendPlaintiffs’ proposed class to incorporaeir dternae formulation.
Subsection (d), accordinglig editedto read: “(d) have been or will be denied stelbasesdfter
being subject to an ICE custody determination that took deterrence of madsomigta
account’
So construed, the Court analyzes Plaintiffs’ request for class centifiaatder Rule 23.

It will begin by quickly addressirte first and fourtllequirements of Rule 23(a), neither of
which Defendants contest. It thanalyzegshe second and thirdpecificationgogether, both of
which are disputed. Finally, it considers whether Plaintiffs have sdtisfegr burden under
Rule 23(b).

i. Numerosity

The numerosity requineent is determined case by casel “imposes no absolute
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limitations.” Bynum v. District of Columbia, 214 F.R.D. 27, 32 (D.D.C. 2003) (quoting Gen.

Tel. Co.v. EEOC 446 U.S. 318, 330 (1980)). Plaintiffs need not prexactly how many

people fall within the class to merit certificatioBee, e.g Kifafi v. Hilton Hotels Retirement

Plan 189 F.R.D. 174, 176 (D.D.C. 1999) (“So long as there is a reasonable basis for the estimate
provided, the numerosity requirement can be satisfied without precise numbassad’)general
benchmark“courts have found that a proposed class consisfiatjleastorty member%

satisfiesthis requirement._Johnson v. District of Columbia, 248 F.R.D. 46, 52 (D.D.C. 2008);

accordTaylor v.District of Columbia Water & Sewer Aut?41 F.R.D. 33, 37 (D.D.C. 2007);

Bynum, 214 F.R.D. at 3.

Defendants do not challenge the numerosity of the proposed class, and rightly so.
Plaintiffs have provided ample evidence that a largelber ofCentral Americadiamilies—well
over 40 — have been detained since June of 2824, e.g.McLeod Decl.ff 812 (data from
advocates tracking 658embers of Centraflmerican familiedetained at Artesia after their
initial ICE custody determination between Aisjand December); Hin&ecl., 1 12-13, 18-20
(data from prebono project identifying 64 families detainadKarnes Family Detention Facility
between August and December 2014). They have further demon#tigtt#dE is considering
deterrence of massimigration in makinguchdetention determinations. Nothing mage
needed

il. Adequacy of Representation

In order to satisfy this requirement, Plaintiffs must show both that (1) there anflictc

of interest between the named members and the rest of the class, and that €)scouns

competent to represent the class. Bselve John Does v. Dist. of Columbia, 117 F.3d 571, 575

(D.C. Cir. 1997); Johnson, 248 F.R.D. at 53-bdylor, 241 F.R.D. at 45; Bynum, 214 F.R.D. at
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35. Notraceof a conflict exists herand Plaintiffs are represented by veapablecounsel
from the American Civil Liberties Uon and Covington & Burling LLP. Defendants,
appropriately, do not dispute that these requirements have beeitheet
iii. Commonality and Typicality

Rule 23(a)(2} commonality—requires that Plaintiffs establish that “there are
guestions of law ofact common to the classClass members’ claims must depend on “a
common contention [that] sapable of classwide resolutietwhich means that determination of
its truth or falsity will resolve an issue that is central ®\hlidity of each one of the claims in

one stroke.”Wal-Mart Stores131 S. Ct. at 2551. In other words, the representative plaintiffs

must show that the class members have “suffered the same inidryirfiternal quotation marks
omitted). As the D.C Circuit recently explained, commonality is satisfied where there is “a

uniform policy or practice that affects all class membeBi.’v. District of Columbia, 713 F.3d

120, 128 (D.C. Cir. 2013).

To demonstratéypicality, as requirethy Rule 23(a)(3)Plaintiffs must showthat their
claims are “typical of the claims . . . of the clas$ypicality means that the representative
plaintiffs must “possess the same interest and suffer the same injury” asaethelags members.
SeeFalcon 457 U.S. at 156 (internal quotatiorarks and citations omitted)

The commonality and typicalityequiremerg often overlagpecause both “serve as
‘guideposts’™ to determine whigér a class action is practiaid whetber the representative
plaintiffs’ claims are sufficiently interrelated with the class claims to protect absent class
members._Se€aylor, 241 F.R.D. at 44-45 (quotiriealcon 457 U.S. at 157 n.13Here, as
Defendantsprincipal challege to class certificatiogoes to both, the Court considers them

together.
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Emphasizing that Plaintiffs have been unable tabéistaa categorical N&elease
Policy, Defendants argue that a class action is an improper vehicle to chalEngés
alternative articulation dhe relevanpolicy —to wit, that ICE treatsleterrence of mass
immigrationas a factoin making custody determination$hey point out that ICE officers can
consider a number of factors in making such determinatindssse that “there is absolutely
nothing in the record to indicate whether these national security concernsfaei@ & any
individual Plaintiff's custody determination and, even if they were, whether they the reason
ICE exercised its discretion toamtain custody.” Opp. to Class Cert. at 13. Thus, artpees
Government, Plaintiffs have “fail[ed] to show that these [individual] custodriaatations
involved sufficiently similar factual or legal questions to satisfy the typycahid commonality
requirements of Rule 23.1d. at 15.

This argument bears a striking resemblance to Defendants’ objection to the named
Plaintiffs’ standing, and, for similar reasons, @wurt rejects ihereas well While it is true that
the reason fodetention cannot be proven on an individeed basis— since ICE does not
provide that information the Government has nonetheless conceded@tats requiredto
considerdeterrence of mass migration “where applicable,” and that it has been applging thi
factor in response to the surganmmigration o the southwestern bordefeeDef. Reply at 4.
Plaintiffs, moreover, have provideample evidencéhat nearly every Centrédlmerican family
apprehended since June 2014 has been detainethegtdive tirtherestablished causal
relationshipbetweenCE’s application of the disputed factor and the spike in detenfitie.
Court can, therefore, conclude that “common questions of law and factthmittass members’
claims—namely,ICE’s consideration of massimigration as a factor ints custody

determinations
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That the exact role this allegedigpermissible factor played in any specific
determinain is unknowable does not destroy the fact that all (or nearly all) classarseewdre
subjected to a determination that included it. Othervlgeovernment could avoithe
possibilityof a classaction challengsimply byobfuscatinghe role any sinlg impermissible
factorplaysin agivenindividual determination Defendants’ objection thymarried the Court
finds that commonality and typicality have been established.

iv. Rule 23(b(2)

To receive certificationa proposed class muasosatisfyjust one of the three Rule
23(b)specifications Plaintiffs here invoke Rule 23(b)(2), which sets forth two basic
requirements: (1) the party opposing the class must have “acted, refusectdailed to
perform a legal duty on grounds generally agaddie to all class members,” and (2) “final relief
of an injunctive nature or a corresponding declaratory nature, settling theyleg#ie behavior
with respect to the class as a whole, must be appropriggel’R. Civ. P. 23(b)(2); 2 William B.

Rubenstein, Newberg on Class Actions § 4:26 (5th ed.)2013

In disputing that this requirement has bsatisfied Defendants regurgitatevariant of
the same challenge they raised to standing, typicality, and commontlityit- that“there can
be no certainty that the injunctive relief sought by Plaintiffs would benefiparticular putative
class member, since different discretionary factors will be applicable teediff@dividuals.”
Opp. to Class Cert. at 1Dnce gain, the Court cannot concuPlaintiffshave showrthat DHS
policy requires ICE to considdeterrence of massimigration in dealing with membgiof the
clas. They seek declaratory and injunctive relief invalidating consideration déttat and
enjoining ICE from applying the policy to deny release. In other wdhassuit challenges

policy “generally applicableto all class membersA determination of whether that policy is
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unlawful would resolve all class members’ claims “in oneks&tf Wal-Mart Stores131 S. Ct. at

2251, while rendering the prospecttioéir release far more likelyRule 23(b)(2) thus poses no
obstacle to class certification.
b. RelationBack

One last classelated dispute remainEertificationis ordinarily appropriate only the
namedplaintiff hasa live controversy at the time of certificatioBeeSosna, 419 U.S. at 402.
Here, aghe named Plaintiffs admit, all of their claims are, at this juncture, miduty
neverthelesask the Court to certify this class, relyingtbe “inherently transitory” nature of the
proposed class. The Court acquiesces to their request.

In appropriate cases, “a class action should not be deemed moot even if the named

plaintiff's claim becomes moot prior to certification of the clad®dse v. Knebel, 551 F.2d

395, 397 n.1 (D.C. Cir. 1977). As the Court in Sosna observed:

There may be cases in which the controversy involving the named
plaintiffs is such that it becomes moot as to them before the district
court can reasonably be expectedule on a certification motion.

In such instances, whether the certification can be said to “relate
back” to the filing of the complaint may depend upon the
circumstances of the particular case and especially the reality of the
claim that otherwise thissue would evade review.

419 U.S. at 402 n. 10Where “claims are so inherently transitory that the trial court will not
have even enough time to rule on a motion for class certification before the proposed
representative’s individual interest expireth& Court has found such relation back appropriate.

Cnty. of Riverside, 500 U.&t51 (internal quotation marks omitte@t., 302 F.R.D. at 20

(“The inherently transitory exception to mootness permits relation backe[tontk the
complaint is filed] inany situation where composition of the claimant population is fluid, but the

population as a whole @hs a continuing live claim.”).

24



This rule applies here. The period of allegedly unlawful detention at is$his icase is
weeks or months ie., theperiod between ICE’s initiadenial ofreleaseand the point at which
detained families are abte obtain 1J redetermination&eeHines Decl. § 21(calculating the
length of detention dsetweerthree to eight weeks); McLeod Ded].14(stating thathe
“average” length of that period is “five weeks,” but “[ijn several cases, it ietween the ICE
custody determination and bond hearing before the IJ was more than threé’martitss
period, while significant enough to create a cognizable injsitpo short for a court to be
expected toule on a certification motion. Songas the policy remas in effect,moreover,
new asylurmseekng families are subjected to allegedly wrongful detenti®heclass
population as a whole thustains a contiming live claim Relation back is appropriate.

The Court, thereforeyill grant Plaintiffs’ Motion for provisional class certification, and,
as a result, iconcludeghat the suit, in its classction form, is not moot. The Court may now
proceed to theemaining threshold issues raised by Defendants.

4. 8U.SC. §1252(f)(1)

The Government nexiaims thatclasswide injunctive relief is proscribed by the INA.
SeeDef. Opp.& Mot. at 27. Specificallyit pointsto 8 U.S.C. § 1252(f)(1), which provides that
“no court (other than the Supreme Court) shall have jurisdiction or authority to enjostrairre
the operation of the provisions of [8 U.S.C. 88 1221-1231], other than with respecato . . .
individual alien against whom proceedings under such part have been initiAthiding to
Defendantsto grantrelief in this casgthe Court would need to enjoin the operations of ICE in
carrying out its delegated powers under 8 U.S.C. § 1226(a) on anmithkesbasis- “precisely the
type of classwide injunctive relief that is prohibited under 8 U.S.C. § 1252(f)(Déef. Opp.&

Mot. at 28. But this dog doesn’t hurither. Section 1252(f)(1) “prohibits only injunction of
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‘the operation of’ the detention statutes, not injunction wabkation of the statutes.” Rodriguez

v. Hayes, 591 F.3d 1105, 1120 (9th Cir. 2010) (emphasis adsedls@sordon v. Johnson,

300 F.R.D. 31, 40 (D. Mass. 2014) (“[T]he court need not prohibit the operation of any part of
the law to correct the government’s incorragplication of it.”). Put another way, “[w]here . . .
a petitioner seeks to enjoin conduct that allegedly is not even authorized by tlee gtatoburt
IS not enjoining the operation of [the statute], and § 1252(f)(1) therefore is not iraglica
Rodriguez, 591 F.3d at 1120 (internal taimns and citations omittedAs classwide
injunction in this case would not obstruct the “operation of” Section 1226(a) but merely enjoin
conduct that allegedly violates that provisiéri).S.C. § 1252(f)(1) poses no bar to relief.
5. Finality

Notwithstandingheir acknowledgment thaCE considergdeterrence of mass
immigration inmaking custody determinations, and that such consideration contributed to the
near universalletention ofCentral American families since June 20Défendants alsargue
that Plaintiffs have failed to demonstrate the existence of a reviepalilg. The Courbnce
againdisagrees.

The Governmenifirst claims that Plaintiffs’ “amorphous” description of “ICE’s ongoing
practice of considering certain factors in individualized custody detelorisatdoes not suffice
to establish “final agency action” for purposes of the AB&eDef. Reply at 16. Instead,
contendsPlaintiffs have merely described “a generalized agency deaisaiing process” that
is not subject to reviewld. While it is true that a “‘generalized complaint about agency

behavior’ ... gives rise to no cause of acti®datkv. United States Forest Servjdéo. 12-

1505, 2014 WL 1289446, at *6 (D.D.C. Mar. 28, 2014), Plaintiffs here giaticularized

agency actior- namely, ICE’s consideration of an allegedly impermissible factor in making
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custody determinations. They have shown, moreover, that the action is “one byiglitElor
obligations have been determined, or from which legal consequences will flow.” Bennet
Spear520 U.S. 154, 177-78 (1997) (internal quotation marks omitted). DHS'’s policy of
considering deterrence has profound and immediate consequenCesti@ Americarmsylum
seekers detained as a result.

Relatedly, Defendants emphasize tRkintiffs have failed to citany statute, regulation,
policy memoranda, or any other documer@morializingthe policy they challengeSeeDef.

Opp.& Mot. at 22. Agency action, however, need not be in writing to be final and judicially

reviewable._Se¥Wenetian Casino Resort & v. EEOC 530 F.3d 925, 929 (D.C. Cir. 2008)
(concluding that “the record” as a whole “leaves no doubt” that a policy exists, eveih thoelg

details . . . are still unclear"izdrand Canyon Trust v. Pub. Serv. Co. of N.M., 283 F. Supp. 2d

1249, 1252 (D.N.M. 2003) (holding that “[b]oth law and logicttdie that amnwritten agency
policy is reviewable). A contrary rule “would allow an agency to shield itsides from

judicial review simply by refusing to put those decisions in writingrand Canyon Trust, 283

F. Supp. 2d at 1252. Denying reviefvagency actiothat isessentially conceddalit ostensibly
unwrittenwould fly in the face othe Supreme Court’s instruction that finality be interpreted

“pragmatic[ally].” ETC v. Standard Oil Co. of Cal., 449 U.S. 232, 239 (1980).

In a last attack othe purportedinality of their policy, Defendants claim that “Plaintiffs’
allegations are consistent with a finding that ICE is engagindangstandingractice” dating

back toMatter of D-J-, “and not aaewly-developedPolicy” adopted in June 2014SeeDef.

Reply at 4 (emphasis added). The Court is perplexed by the Government’s focus on ciaronolog
It is no mystery why Plaintiffs have linked the challenged policy to June 214 then that

ICE began detaining large numbers of Cerfrakricanfamilies, corresponding to the surge in
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immigration from that regionICE’s ability to detain such numbers, moveg was substatially
aidedby the recent increase in famitietention facilities.SeeDef. Reply at 5 (Defendants do
not dispute that since June 2014 they have increased their capacity to house danmigetheir
removal proceedings, and consequently have held more families in ICE custmdihat
time.”). Thatthejustification for thepolicy may technically have been in plgmeor to last
summer, albeit largely dormant, does not mean that Plaintiffs have somehow tifisgtitre
relevant agency action.
6. Adeguacy of Review

Finally, the Government asserts tRéintiffs have failed to state a claim under the APA
because there are other “adequate remed][ies]ladaito them.SeeDef. Opp.& Mot. at 25
(quoting 5 U.S.C. 8§ 704YAgency action made reviewable by statatel final agency action for
which there is no adequate remedy in a ¢asrsubject to judicial revie)y The Government
argues that Plaintiffs in this case may avail themselves of twoattechate remedies: reaw by
an immigration judge and the writ bhbeasorpus. The Court finds that neither precludBs\
review here.

The Supreme Court has long stmied the “adequate remedy” limitation on APA review
narrowly, emphasizing that it “should not be construed to defeat the central purposedhgrovi

a broad spectrum of judicial review of agency action.” Bowen v. Massachusetts, 487%9).S

903 (1988) see alsdl Rio Santa Cruz Neighborhood Health Ctr. v. U.S. Dep't of Health &

Human Servs., 396 F.3d 1265, 1270 (D.C. Cir. 2005) (“The Supreme Court has long instructed
that the ‘generous review provisions’ of the APA must be given ‘a hospitable inteégresach
that ‘only upon a showing of ‘clear and convincing evidence’ of a contrary leggsiatent

should the courts restrict access to judicial reviewduoting Abbott Labs. v. Gardner, 387 U.S.
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136, 141 (1967)). Rather, “Congress intended by that provision simply to avoid duplicating
previously established special statutory procedures for review of ageraysdctbDarby v.
Cisneros, 509 U.S. 137, 146 (1993).

While it is true that an alien who is denied release by ICE maydeaekio review of
that denial from an immigration judgeee8 C.F.R. § 1003.19; 8 C.F.R. § 1236.1(d)(1),
Defendants’ reliance on this potential redetermination ignores the fadt dleatirs weeks or
months after ICE’s initial denial of relief. It thus offers adequateemedy forthe period of
unlawful detention members of the class sufiefiorereceiving this review-the central injury
at issudn this case.

Insofar as the Governmeailternativelyargues that Plaintiffs are required to proceed in
habeas rather thamder the APA, they have not provided a compelling reason why this is so.

APA and habeas reviemay coexist. _Se®avis v. U.S. Sentencing Comm’n, 716 F.3d 660, 666

(D.C. Cir. 2013); Goncalves v. Reno, 144 F.3d 110, 120 (1st Cir. 19898)V.Renq 15 F.

Supp. 2d 26, 33 (D.D.C. 1998). And, although Congress has expressly limited APA review over
individual deportation and exclusion ordegge8 U.S.C. § 1252(a)(5k has never manifested
an intent to require those challenging an unlawful, nationwide detention poseglhrcelief
through habeas rather than the AFAaintiffs’ casetherefore mayproceed under the latter
statute.
C. TheMerits
At long last, lavinghackedthroughthejurisdictionalthicket the Courenters thesunlit
uplands that constitutbe merits of Plaintiffs’ reque$br a preliminary injunction.t will

separatelyaddress each of the four prongdladtanalysis
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1. Likelihood of Success on the Merits

To remind any reader whose attention may understandablyflagged in Count One of
their Amended Complaint, Plaintiffs allege that DHS sedetnce policy violates the INAnd is
thus “contrary to law” under the APASee5 U.S.C. 8 706(2)(A). Likelihood of success,
accordinglyturns onthe strength of their argument that deterrence of massggration is an
impermissible consideration in custody determinations made pursuant to 8 U.S.C. § 1226(a).
This iswhere the rubber meets the road

Althoughthe statute is silent as wehat factors may be considered in making such
determinations, the Court must construe it with an eye toward avoiding “seriousutiomst

doubts.” FCCv. Fox Television Stations, Inc., 556 U.S. 502, 516 (20G9)ill first discuss

how that maxim of statutory interpretati@pplies hergthen aalyzethe due-process rights at
stake andlastexaminethe Government’s justification for detention.
a. Chevron vs.ConstitutionalAvoidance

As previouslyexplained 8 1226(a) governs the detention of aliens awasgtagdard
removal proceedings, which group includes Plaintiffs here. It provides that figeadiecision
on whether the alien is to be removed from the United States,” the Attorney IGeragra
continue to detain the arrested alien” or release the alien on bond or conditional paeole.
Government notethat the statute contains no limitation on Ehescutive’sdiscretion to detain,
nor does it enumerate the factors that may be considé&hexy, furtherpoint outthat the
Attorney General-the officercharged by Congress with the responsibility to interpret and
administer theNA —was already expressly interpretid 226(a) tallow consideration of mass

migration inMatter of D-J-. Because thatonstructiorof the statute is facially permissible
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Defendantsargue it is entitled toChevrondeference.See generallChevron, U.S.A., Inc. v.

Natural Resources Defense Council, Jd&7 U.S. 837, 842 (1984). Not so fast.

The Governmentaised a virtually identicargument in Zadvydas v. Davis, 533 U.S 678

(2001),in relation toan analogous provision of the INA, 8 U.S.C. § 1231(a){®atprovision,
which governs detention of certain categories of aliens who have been resaygethasuch
aliens“maybe detained beyond the removal period and, if released, shall be subject to][certali
terms of supervision.” 8 U.S.C. § 1231(a)(6) (emphasis added). The Government contended
that the provision “set[] no limit” on the length of detention and, therefloaéthe Attorney
Generalhad total discretion over whether and how long to detain, even indefirgedy.
Zadvydas533 U.S at 689 (internal quotation marks omitted).

The Supreme Court disagreed, relying on the “cardinal principle of statutory
interpretation” that “when an Act of Congress raises a serious doubt as to itkitionatity,”
the Court “will first ascertain whether a construction of the statute is faodgible by which the
guestion may be avoidedId. at 689 (nternalquotation marks omitted$ee alsad. (“We have
read significant limitations into other immigration stas in order to avoid their constitutional
invalidation.”). The Court held that the statute could not be construed to permit irdefinit
detention; rather, “read in light of the Constitution’s demands,” § 1231(a)(6) “mitdien’s
postremovaiperiod detention to a period reasonably ssaey to bring about that alien’
removal from the United Stateslt.

This Gourt followsZadvydas's leath asking whether the Government’s construction of

the present statute raises a sermmugbtasto its constititionality. See alsdNat'l Mining Ass’n

v. Kempthorne, 512 F.3d 702, 711 (D.C. Cir. 2008) (The “canon of constitutional avoidance
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trumps_Chevronleference” wheréhe argument for applying the canon is “seriou@tiernal
guotation marks omitted).
b. Due Process Clause

The touchstone for the Court’s analysis is, of course, the text of the Constitutiion itse
The Due Process Clause of the Fifth Amendment forbids the Govertofdepriv[e]” any
“person . .. of...liberty ... without due procestaef.” The Supreme Court has repeatedly
recognized that “[flreedom from imprisonmenfrom government custody, detention, or other
forms of physical restrairtlies at the heart of the liberty that Clause protects.” Zadyyiss

U.S. at 690see alsoe.g, Foucha v. Louisiana, 504 U.S. 71, 80 (1992) (“Freedom from bodily

restraint has always been at the core of the liberty protected by the Due Pracsssfioim
arbitrary governmental actidin

In keeping with this fundamental precept, #sglvydasCourt explained that
“government detention violates [the Due Process Clause] unless the detentitamas ar a
criminal proceeding with adequate procedural protections, or, in certain special and narrow
nonpunitive circumstances, where a special justification, such asthezatening mental iliness,
outweighs the individual’s constitutionally protected interestvioiding physical restraint.533
U.S. at 690. The detention at issue in this case is undisputedly c&/jlronpunitive in nature.
Therelevant question, accordingly, is whether the Government’s justificationtentmis
sufficiently “special” to outweigh Plaintiffgyrotected liberty interest

In an attempt t@vadethis rigorous inquiry Defendants note that the present class i
comprised of noncitizens, whose entrio this country was unlawful. It follows, they say, that
“Plaintiffs have extremely limited, if any, due process rights regarding [theiayst

determinations.” Opp. at 18. The Government is mistaken. Wislérue that “certain
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constitutional protections are unavailable to aliens outside of our geographic ihwele
Supreme Court has made clear that “once an alien enters the country, thedagedtamce
changes, for the Due Process Clause applids ‘fmeesons’ within the United States, including
aliens, whether their presence here is lawful, unlawful, temporary, or perriadadvydas

533 U.S. at 693ee alsad. (“The distinction between an alien who has effected an entry into
the United States and one who has never entered runs throughout immigratio® e,

Haitian Centers Council, Inc509 U.S. 155, 175 (1993) (“It is important to note at the outaét th

our immigration laws have long made a distinction between those aliens who have came t
shores seeking admission, such as petitioner, and those who are within the Uniscalftetaae
entry, irrespective of its legality. In the latter instan@e@ourt has recognized additional rights

and privileges not extended to those in the former category who are merely ‘oreghelithiof

initial entry.”) (internal quotation marks omitteddhaughnessy v. United States ex rel. Mezei
345 U.S. 206, 212 (1953) (“[A]liens who have once passed through our gates, even illegally,
may be expelled only after proceedings conforming to traditional standdamess
encompassed in due process of Taw.

Plaintiffs in this casevere apprehended in the territoffytloe United States. What is
more, they may have legitimate claims to asylsach thatheir presence here may become
permanent It is clearthen,thatthey are entitled to the protection of the Due Process Clause,
especially when it comes teprivationof liberty.

c. Justification for Detention

The @urt must now evaluate the Governmeimterest indetentiorhere It is not

without guidance in this endeavorhe Zadvyda€ourtclearly identified a pair of interests that

can, under certain circumstances, suffice to justify the detention of nonceizeaitsg
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immigration proceedings: “preventing flight” and “protecting the commumiom aliens found
to be “specially dangerous333 U.S at 690-92It explained that because thgssentialy

legitimatejustifications were “weakdr “nonexistent'whenapplied tandefinite detention, such
detention raised serious constitutional conceBexeid. at 690. The Court emphasized those

same justifications iDemore v. Kim, 538 U.S. 510, 529-31 (200&)pther seminal

immigration case Although theDemoreCourt upheld mandatory detentiohcertaincriminal
aliens under 8 U.S.C. § 1226(c), it justified such detention on the gtioatslichaliens, as a
class, pose demonstratedsk of flight and danger to the communit$ee538 U.S. at 519-20,
527-28 see alsad. at 53132 (Kennedy, J., concurring). Thaerestproposedy the
Governmentn this casehowever—namely,deterrence omass migratior-is altogether novel.
SeeOral Arg. Tr.at 38-39 (Governmentonceding that it haso “federal casgon point” to
support its viewthatthis interestis permissiblg.

Defendantsnonetheless ranot necessarily out of luckThis is becauséne Court does

not infer fromZadvydasandDemorethatno other legitimate justification fanoncitizen

detention — beyond the individuafigyht risk or potentialdangerousnessexists Here,

however, not only is thgistificationurged by the Government unprecedented, but the Court is
struck by the essential distinction betweenrthture of that interest and those endorsed by the
Supreme Court. The justifications for detention previously contemplated by the €atat r

wholly to characteristics inheremt the alienhimselfor in the category of alieriseing detained

—that is, the Gurt countenanced detention of an alien or category of aliens on the basis of those
aliens risk of flight or danger to the community. The Government laerancesn entirely

different sort ofinterest It claims that, in determining whether an individual claiming asylum

should be releasetCE can considethe effect of release asthers not present in the United
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States Put andter way,it maintainsthat one particulandividual may becivilly detainedor
the sake o6endinga messagef deterrencéo other Central American individuals who may be
consideringmmigration.

This appears out of line with analogous Supreme Court decidiosscussing civil
commitment more broadly, the Court has declared such “general deterretibeajimss

impermissible.SeeKansas v. Crane, 534 U.S. 407, 412 (2002) (warning that civil detention may

not “become a ‘mechanism for retributionganeral deterrente functions properly those of

criminal law, not civil commitmeri} (quoting Kansas vHendricks, 521 U.S. 346, 372-74

(1997) (Kennedy, J., concurringgeeid. at 373 (“[W]hileincapacitation is a goal common to

both the criminal and civil systems of confinement, retribution and generalethetere

reserved for the criminal system alone.”). Itis certainly possible thdiahien employing

general deterrenaioes not apply ithe civilimmigrationcontext—i.e., that some sort of
immigration carveout exists. The Court, however, is not persuaded why this should be so as a
matter of logic. Its doubt is animated, in partAagvydaswhich grounds its analigsof

immigration detention in principk derived from the wider civdemmitment contextSee533

U.S. at 69(citing Hendricks, 521 U.S. 346 at 356 and Foucha, 504 U.&t Q).

Even assuminthat general deterrence could, under certain circumstasoesjtute a
permissible justification fosuchdetention, the Court finds the Governmeinttgresthere
particularly insubstantial. It seeks to ddtgure massmmigration; but to what end? It claims
that suchCentral Americanmmigration implicats “national security interests,” sé&gef. Reply
at 4 citing Matter of DJ-, 23 I. & N. Dec. at 572), but when pressed to elaborate, the principal
thrust of its explanatiois economic in nature. It argues, in essence, that such migrations force

ICE to“divert resources from other important security conceamsl “relocate” their employees.
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Oral Arg. Tr.at 3Q 35. The Governmeilhtasnot, howeverproffered any evidendhat this
reallocation of resourcesould leavehe agencyyomehow shorstaffed orweakened
Defendantdiave not conjured up the specter of an influx’s overwhelming the country’s borders
or wreaking havoc in southwestern citiddiesimple fact thatncreasedmmigrationtakes up
government resources canmeicessarilynakeits deterrence matter ohational security, with
all the attendandeference such characterization entails.addition,a generabtleterrence
rationaleseems less applicable wherenlike pedophilesseeHendricks 521 U.S. at 354-55,
362, or other violent sexual offendesgeCrane 534 U.S. at 869 — neither those beilegained
nor those being deterred are certain wrongdoers, but rather individuals whovedgdi@mate
claims to asylumn this country.

Defendants have presented little empirical evidence, moreover, that their cepetity
even achieves itsnly desired effecti.e, that it actually deters potentiahmigrantsfrom
Central America The best they can do is pointth@ Miller Declaration, which states

Detention is especially crucial in instances of mass migration.

Annual surveys of people Central American countries show that

one key factor that influences the decisimether to migrate is

the existencefan “active migration network,” i.e. friends or

family who previously migrated and are living in the United States.

See Americas Barometer Insights. 2014, Violence and Migration

In Central America, Latin American Publi©pinion Project,

Vanderbilt University, No. 101 (2014). . lllegal migrants to the

United States who ameleased on a minimal bond become part of

such ative migration networks.
Miller Decl., 111. But the author of thated report Jonathan Hiskey, has explained that
“DHS’s reliance on the Report is erroneous and misplaced, d#rating a failure to grasp the
empirical findings and theoretical underpinnings of that Report.” Pl. Mot, ExtDd@aration
of JonatharHiskey), 1 11. He emphasizes that DHS “igrisf¢he reprt’s central finding,

namely, the critical role that crime victimization in Central America plays in caogingns of
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thesecountries to consider emigration as a viable, albeit extremely dangereutdite,’id., |
13, and states that DHS’s assertions are “not empirically suppoited{ 20; see alsd’l. Mot.,
Exh. 14 Declaration of Nestor Rodrigugzcholar whose fars isCentral American
immigration), 1 14 (“[R]Jumors regarding lenient immigration detention policies in the United
States are not a significant factor motivating current Central American immigtation
Defendants have provided no additional evidence to rehabilitate their ti&eeyalsd=CF No.

31, Exh. A (BIA Decision irMatter of D.A.M. (January 30, 2015gt 2 (concluding that,

notwithstandingMatter of DJ-, “the extraordinary remedy of tlwentinted detention” of an El

Salvadoran family unit could not be justified on the basigleféfring] future waves of mass
migratior?).
The Court is fully cognizant, of coursd, the deference owed the Executive in “cases

implicating national security, a uniquely executive purview.” Ctr. for Net. Studies v. U.S.

Dep’t of Justice, 331 F.3d 918, 926-27 (D.C. Cir. 200@)]eference,” however, “is not

equivalent to acquiescenceCampbell v. Dep’t bJustice 164 F.3d 20, 30 (D.C. Cir. 1998).

Incantation of the magic words “national security” without further substemtieg simply not
enough to justify significant deprivations of liberty. Similarly, although the Gaknowlelges

the “broad latitudedue the Executive in the realm of immigratiddathews v. Diaz426 U.S.

67, 79-80 (1976)t cannot “abdicat[e]” its “legal responsibility to review the lawfulness” of
detention.Zadvydas533 U.S. at 700. The government’s power over immigration, while
considerable“is subject to important constitutional limitationdd. at 695. It is those
limitations with which the Couis concernedhere.

This would, amittedly, be a closer case h#te Government offered a defensible

nationalsecurity interest that connects the aim of the challenged politsyactual effect The
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Court, moreover, is rendering no judgment on the Executive’s authority to use othemaméans
disposal to deter magsmigration. But vihenits chosen vehicle demands significant
deprivation of liberty, it canndie justified bymere lip service.

In sum, as irZadvydasthe Government clainremarkablyexpansive authority to detain
noncitizens found within our borders. Again channeadvydasits approach does not
comport with the traditional purposes of such detention. The Government’s justification,
moreover, is poorly substantiated in its own right. The Court is thus convinced thaffRlainti
have asignificant likelihood of suaeding on the merits of their clakrmamely, that DHS'’s
current policy of applyind/atter of D-J-to detainCentralAmerican families violates 8 U.S.C. §
1226(a), read in light of constitutional constraintiaving decided this critical issuthe Court
moves on to the remaining thrpeeliminaryinjunction factors.

2. lIrreparable Harm

To establish the existence of the second faetqrarty must demonstrate that the injury is

“of suchimminencethat there is a ‘clear and present’ need for equitable teligfevent

irreparable harm.”Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 297 (D.C.

Cir. 2006) (quoting/Visconsin Gas Co. \EERC 758 F.2d 669, 674 (D.C. Cir. 1985)The

injury must also be “both certain and great; it must be aathhot theoretical.’ld. (quoting

Wisconsin Gas, 758 F.2d at 674). Finally, the injury must be “beyond remedialtion.”

Plaintiffs havesatisfied this inquiry here. As discussed above, the evidence they present
suggests that a large number of asykasking families from Central America are currently
being detained as a result of DHS’s deterrence polsich detention harms putative class
membersn myriad waysand as variousiental health experts have testified, it is particularly

harmful to mino children. SeeHines Decl, 11 2328; PIl. Mot., Exh. 15 (Declaration of Luis H.
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Zayas), 11 141; ECF No.1, Exh. 1 (Declaration d®.I.L.R.), 11 1820;id., Exh. 2 (Declaration

of Z.M.R.), 1 20-21, see alsdrodriguez v. Robbins, 715 F.3d 1127, 1145 (9th Cir. 2013)

(recognizing the “majohardship posed by needless prolongderden”); Wil S. Hylton, The

Shame of America’s Family Detention CampsY. Times Magazine MM25 (February 8, 2015),

available ahttp://www.nytimes.com/2015/02/08/magazine/giameof-americasamily-
detentioneamgs.html?_r=0 (describing conditions in family detention centers).

The injuriesat stakefurthermore are “beyond remediation.”_Chaplaincy, 454 F.3d at
297. Members of the proposed class do not seek monetary compensation for their injuries.
Instead they seek injunctive and declaratory relief invalidating and setting &gdenproper
deterrence policy Unlike economic harm, the harm from detention pursuant to an unlawful

policy cannot be remediated after the faCt. Davis v. Pension Benefit Guar. Corp., 571 F.3d

1288, 1295 (D.C. Cir. 2009) (economic lossestypecally not irreparabléecause compensation
can be awarded after a merits determination).
3. Balance of Harms and Public Interest
Under the circumstances of this case, factors tmefour do not require in-depth
analysis. The Government “cannot suffer harm from an injunction that merely ends\afulinl
practice or reads a statute as required to avoid constitutional concerns.jueadril5 F.3d at
1145. And, as courts in thigistrict have recognized, ‘fie public interest is served when

administrative agencies comply with their obligations under the ARNA.Mariana Islands v.

United States686 F. Supp. 2d 7, 21 (D.D.C. 2008¢e alsd&layman v. Obama, 957 F. Supp.

2d 1, 43 (D.D.C. 2013). In light of the Court’s conclusioat DHSs current policy of
considering deterrenceligely unlawful, and that the policy causes irreparablken@® mothers

and childrerseeking asylunthe Court finds thahese last two factors fav@taintiffs as well.
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V.  Conclusion
For the aforementioned reasons, the Court will grant Plaintiffs’ Motions forianPrary
Injunction and Provisional Class Certification and deny Defendants’ Motiorstaifs. A
separate Order consistent witlist@pinionshallissuethis day.
/s/ James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: February 20, 2015
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